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R.  H.  Conneblt,  Clerk,  Austin. 
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WRIT  OF  ERROR. 


The  dockets  of  the  Supreme  Court  show  action  upon  application  for 
writ  of  error  in  cases  contained  in  this  volume  as  follows : 

Angier  v.  Bocock,  243  Refused - 

Bankers*  Union  v.  Nabors,  38 - Refused. 

Bonnett  v.  St.  Louis  Southwestern  Railway  Company,  45 Refused. 

Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Carroll,  359  Refused. 

City  of  Houston  v.  Bartels,  498 Refused. 

City  of  Houston  v.  Smith,  43 ,.-.-.  Refused. 

Clements    v.    Watkins    Land    and    Mortgage    Company,    33. 

Granted ;  reversed  and  remanded. 

Conrad  v.  Herring,  616 Refused. 

Douthit  V.  State,  396 

Granted;  affirmed  in  part,  reversed  and  rendered  in  part. 

El  Paso  Electric  Railway  Company  v.  Alderete,  142... Refused. 

El  Paso  Northeastern  Railway  Company  v.  Ryan,  190 Refused. 

El  Paso  &  Northwestern  Railway  Company  v.  McComus,  170 Refused. 

Estate  of  Dunovant  v.  Stafford,  33 Refused. 

Estate  of  Hardca^tle  v.  Archer,  112 Refused. 

Fant  V.  Jones,  138 Refused. 

First  National  Bank  v.  Cleland,  478 Refused. 

Fort  Worth  &  Denver  City  Railway  Company  v.  Alexander, 

293 Refused. 

Galveston,  Houston  &  San  Antonio  Railway  C-ompany  v.  Whi- 

senhunt,    135.. Refused. 

Gipson  V.  Morris,  593 Refused- 
Grand  Lodge  Order  Sons  of  Herman  of  Texas  v.   Schuetze, 

539    : _ Refused- 
Grant  V.  Buchanan,  334 Refused. 

Harris  v.  Matthews,  424 Refused. 

Ha3mes  v.  Piano  Manufacturing  Company,  567 Refused. 

Hightower  v.  Gray,  616 Refused. 

Houston  &  Texas  Central  Railway  Company  v.  Jennings,  375 Refused. 

Houston  &  Texas  Central  Railway  Company  v.  Mayes,  606 Refused. 

International  &  Great  Northern  Railroad  Company  v.  Clark, 

195 Refused. 

International  &  Great  Northern  Railroad  Company  v.  Gready, 

536    1  Refused. 

International  &  Great  Northern  Railroad  Company  v.  Haddox, 

o o o  - ■  ■         III!     -  -        xvexuseu* 


vi  Writ  of  Error. 

Intemdtional  &  Great  Northern  Railroad  Company  v.  Shuford, 

International  &  Great  Northern  Railroad  Company  v.  Villa- 

Jones  V.  Lohman,  418 Refused. 

Lewis  V.  Goldthwaite  National  Bank,  437 Refused, 

Lewis  V.  Weatherford,  Mineral  Wells  &  Northwestern  Railway 
Company,  48 Refused . 

Mcllvain  v.   Hockaday,  Executor,  1 Refused. 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Ander- 
son, 121  Refused. 

•Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Can- 

Nabours  v.  McCord,  504 Granted 

O'Brien  v.  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  528 > ^ Refused. 

Owens  V.  American  National  Bank  of  Austin,  490 Refused. 

Penn  v.  Case,  4 Refused. 

Powers  V.  Palmer,  212 „ Refused. 

Ratteree  v.  Galveston,  Houston  &  San  Antonio  Railway  Com- 
pany, 197 .. Refused. 

Robertson  &  Byars,  Administrators,  v.  Holman,  Executor,  31 Refused. 

Robinson  &  Watson  v.  Wingate,  County  Judge,  65 Refused. 

Roganville  Lumber  Company  v.  Gulf,  Beaumont  &  Kansas  City 

Railway  Company,  563  Refused. 

Rotan  Grocery  Company  v.  Noble,  226 Refused. 

Sauls  V.  Chicago,  Rock  Island  &  Texas  Railway  Company,  155 Refused. 

Schultz  V.  Tonty  Lumber  Company,  448  .,.- Refused. 

Searcy  v.  Gwaltney  Bros.,  158  Refused. 

Sprinkle  v.  Leslie,  356  Refused. 

State  of  Texas  v.  Gunter,  381  Refused. 

Stewart  v.  Nichols  &  Haralson,  354 Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Bourke,  222 Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Hengst,  217 Refused. 

St.  Louis  Southwestern  Railway  Company  v.  Lovelady,  282. Refused. 

Taylor  v.  San  Antonio  &  Aransas  Pass  Railway  Company,  658  Refused. 

Texas  &  Pacific  Railway  Company  v.  Watts,  29  Refused. 

Texas  &  Pacific  Railway  Company  v.  Whitaker,  571  Refused. 

Texas  &  Pacific  Telephone  Company  v.  Prince,  462 Refused. 

Texas  Portland  Cement  and  Lime  Company  v.  Tjcc,  482 Refused. 

Texas  &  Western  Telegraph  and  Telephone  Company  v.  Mac-        ' 
Kenzie,   178 - Refused. 

Thompson  Savings  Bank  v.   Gregory,  578  Refused. 

Thompson  Bros.  v.  Lynn,  79  Refused. 

Waggoner  v.  Snody,  514 Granted;  cause  remanded. 

Western  Union  Telegraph  Company  v.  Hamilton,  300 Refused. 


CASES  REPORTED 


Page. 
Adams  ^  Lucia  v.       — «^ 454 

Albers  v.  San  Antonio  &  Aransas  Pass  Railway  Company 186 

Alderete;  El  Paso  Electric  Railway  Company  v 142 

Alexander ;  Fort  Worth  &  Denver  City  Railway  Company  v. 297 

American  Express  Company  v.  Ogles  Ji 407 

American  National  Bank  of  Austin;  Owens  v. 490 

Ames;  Guinn  v. 613 

Anderson;  Edwards  v.  611 

Anderson ;  Missouri,  Kansas  &  Texas  Railway  Company  v. 121 

Anderson ;  Supreme  Council  American  Legion  of  Honor  v. 616 

''^UelcX^     Y«      JL/iJl^Uvlx  .1 Ill  M'^v 

Archer ;  Estate  of  Hardcastle  v 112 

Atlas  Press  Brick  Works;  Houston  &  Texas  Central  Railway  Com- 

Aultman  &  Taylor  Machinery  Company  v.  Cappleman 623 

Bankers  Fnion  of  the  World  v.  Nabors 38 

Barnard ;  McClelland  v.  3 

Barnard ;  McClelland  v.  118 

Bartels;  City  of  Houston  v.  498 

Bates ;  Bell  v 223 

Bean;  Smith  v 623 
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Bell  V.  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 569 

Bennett  v.  St.  Louis  Southwestern  Railway  Company  of  Texas 459 

Billings  V.  Matlage 616 

Blanton;  Texas  Central  Railway  Company  v 307 
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Bocock;  Angier  v.  _  243 

Bodan  Lumber  Company;  Williamson  v 446 

Boehme  v.  Sovereign  Camp  of  the  Woodmen  of  the  World 501 

Bolton ;  St.  Louis  Southwestern  Railway  Company  v ~...     87 

Bowen ;  Houston  &  Texas  Central  Railway  Company  v ^.  165 

Brock,  Guardian,  v.  United  Modems .. —     12 

Buchanan ;  Board  v. -  411 

Buchanan  v.  Graham -.— -  468 

Buchanan ;  Grant  v 334 

Burch ;  Western  Union  Telegraph  Company  v.  ...- 237 

Burke;  St.  Louis  Southwestern  Railway  Company  v 222 

[vii] 


yiii  Cas£S  Reported. 

Campbell  v.  Grant  Company 641 

Campbell ;  Western  Union  Telegraph  Cbmpany  r. 276 

Cannady ;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.^  646 

Cappleman;  Aultman  &  Taylor  Machinery  Company  v 623 

Carroll ;  Chicago,  Rock  Island  &  ^exas  Railway  Company  v 359 

Canble ;  Texas  Central  Railway  Company  v 289 

Cavin  v.  Wichita  Valley  Townsite  Company 336 

Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Carroll 359 

Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Gragg 102 

Chicago,  Rock  Island  &  Texas  Railway  Company  v.  HalselL 522 

Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Harton. 475 

Chicago,  Rock  Island  &  Texas  Railway  Company ;  Sauls  v 155 

Citizens  Railway  Company  v.  Sinclair 266 

City  of  Houston  v.  Bartels 498 

Cily  of  Houston  v.  Mahoney  45 
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Clark  V.  English 502 

Clark;  International  &  Great  Northern  Railroad  Company  v 195 

Cleland ;  First  National  Bank  of  Hubbard  v 478 

Clements  v.  Watkins  Land  and  Mortgage  Company. 339 

Cockrell  v.  Texas  &  New  Orleans  Railway  Company 559 

Coit ;  Glover  v ...-  104 

Condra ;  Gulf,  Colorado  &  Santa  Pe  Railway  Company  v 556 

Consumers  Cotton  Oil  Company  v.  Jonte 18 

Coody  V.  Harris 465 

Dallas  Homestead  and  Loan  Association  v.  Thomas 268 

Denison  &  Sherman  Railway  Company  v.  Johnson 115 

Diamond  Roller  Mills;  International  &  Great  Northern  Railroad 

Company  v 590 

Douthit  V.   State  396 

Dribred ;  Plahn  v 600 

Eason,  Trustee,  v.  Garrison  &  Kelley 574 

Eastland  v.  Maney 147 

Eatwell,  Administrator,  v.  Roessler 621 

Edins ;  Texas  &  Pacific  Railway  Company  v 639 

Edwards  v.  Anderson 611 

Eicholtz ;  Gramann  v 309 

El  Paso  Electric  Railway  Company  v.  Alderete 142 

El  Paso  Northeastern  Railway  Company  v.  Ryan 190 

El  Paso  &  Northwestern  Railway  Company  v.  McComus - 170 

Endowment  Rank  Supreme  Lodge  Knights  of  Pythias  v.  Town- 
send,  Guardian 651 
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English ;  Clark  v.  ^ , —  502 

Estate  of  Dunovant  v.  Stafford  &  Co 33 

Estate  of  Hardcastle  v.  Archer  — ~  112 

Estate  of  Wolf  v.  Wolf. 168 

Fant  V.  Jones ~ ~.  138 

Fanbion ;  Turner  v. 314 

Fanbion  v.  Western  Union  Telegraph  Company — 98 

Fields,  Garnishee^  and  Scott  v.  Rust — ~ 360 

First  National  Bank  of  Hubbard  v.  Cleland 478 

Floyd ;  Galloway  v —  379 

Fort  Worth  &  Denver  City  Hailway  Company  v.  Alexander —  297 

Fort  Worth  &  Denver  City  Railway  Company  v.  Shanley 291 

Fort  Worth  &  Denver  City  Railway  Company  v.  Waggoner  National 
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Foster;  Gafford  v. 56 

Foust ;  Warren  v.  59 

Frugia  v.  Texarkana  &  Fort  Smith  Railway  Company 648 

Oafford  v.  Foster  ■. 56 

Galloway  v.  Floyd 379 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Perry......  414 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company ;  Ratteree  v.  197 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Whisen- 

Garrison  &  Kelleyj  Eason,  Trustee,  v 574 

Gipson  v.  Morris 593 

Goldthwaite  National  Bank ;  Lewis  v 437 

Gragg  ;  Chicago,  Rock  Island  &  Texas  Railway  Company  v..... 102 

Graham ;  Buchanan  v 468 

Gramann  v.  Eicholtz 309 

Grand  Lodge  Order  Sons  of  Hermann  of  Texas  v.  Schuetza.. 539 

Grant  v.  Buchanan 334 

Grant  Company ;  Campbell  v 641 

Gray ;  Hightower  v _  674 

Grayson  County  National  Bank;  Hall  v > 317 

Gready;  International  &  Great  Northern  Railroad  Company  v 536 

Gregory;  Thompson  Savings  Bank  v 578 

Grisom ;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 630 

Guinn  v.  Ames  613 

Gulf,   Beaumont  &   Kansas   City  Railway   Company;   Roganville 

Lumber  Company  v. 563 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Condra. 556 

Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  Grisom 630 

Gulf,  Colorado  &  Santa  Fe  Railway  Company ;  Harris  v 94 


X  Cases  Reported. 

Page; 

Gulf,  Colorado  &  Santa  Fe  Railway  Company ;  Johnson  v 487 

Gunter ;  State  v 381 

Gwaltney  Bros. ;  Searcy  v 158 

Gyle;  Moore-Cortes  Canal  Company  v 443 

Haddox;  International  &  Great  Northern  Railroad  Company  v 385 

Hahn ;  Ley  v 208 

Hall  V.  Grayson  County  National  Bank 317 

Halsell ;  Chicago,  Rock  Island  &  Texas  Railway  Company  v 52Z 

Hamilton ;  Western  Union  Telegraph  Company  v 300 

Harder ;  International  &  Great  Northern  Railroad  Company  v 151 

Harris ;  Coody  v 465 

Harris  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company 94 

Harris  v.  Matthews ~.....  424 

Hart  V.  Tyrrell 626 

Harton;  Chicago,  Rock  Island  &  Texas  Railway  Company  v 475 

Hawkins  v.  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 633 

Haynes  v.  Piano  Manufacturing  Company - 567 

Hengst;  St.  Louis  Southwestern  Railway  Company  v 217 

Herring ;  Conrad  v 61^ 

High  tower  v.  Gray 6  74 

Hill ;  Times  Publishing  Company  v 389 

Hockaday,  Executor ;  Mcllvain  v .._ ^ 1 

Hohnan,  Executor ;  Robertson  &  Byars,  Administrators,  v 31 

Houston  East  &  West  Texas  Railway  Company  v.  Reasonover. 274 

Houston  &  Texas  Central  Railway  Company  v.  Atlas  Press  Brick 

Houston  &  Texas  Central  Railway  Company  v.  Bowen 165 

Houston  &  Texas  Central  Railway  Company  v.  Ivy 45^ 

Houston  &  Texas  Central  Railway  Company  v.  Jennings 375 

Houston  &  Texas  Central  Railway  Company  v.  Mayes 606 

Houston  &  Texas  Central  Railway  Company  v.  Ramsey 285 

Houston  &  Texas  Central  Railway  Company  v.  Rehm 553 

Hughes ;  Red  River,  Texas  &  Southern  Railway  Company  v 472 

International  &  Great  Northern  Railroad  Company  v.  Clark 195 

International  &  Great  Northern  Railroad  Company  v.   Diamond 

Roller  Mills 690 

International  &  Great  Northern  Railroad  Company  v.  Gready. 536 

International  &  Great  Northern  Railroad  Company  v.  Haddox 385 

International  &  Great  Northern  Railroad  Company  v.  Harder 151 

International  &  Great  Northern  Railroad  Company  v.  Logan 279 

International  &  Great  Northern  Railroad  Company  v.  Shuford 251 

International  &  Great  Northern  Railroad  Company  v.  Ti?dale ^  174 

International  &  Great  Northern  Railroad  Company  v.  Villareal 532 

Ivy ;  Houston  &  Texas  Central  Railway  Company  v 453 
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Page. 

Jennings ;  Houston  &  Texas  Central  Railway  Company  v.- 375 

Jesse  French  Piano  and  Organ  Company  v.  Thomas 78 

Johnson;  Denison  &  Sherman  Railway  Company  v 115 

Johnson  v.  Gnlf,  Colorado  &  Santa  Fe  Railway  Company 487 

Jones ;  Fant  v. 138 

Jones  V.  Holman ~ —  418 

Jonte;  Consumers  Cotton  Oil  Company  v 18 

Ladd  V,  Ney : 201 

Lee;  Texas  Portland  Cement  and  Lime  Company  v 482 

Leslie ;  Sprinkle  v.  356 

Lewis  V.  Goldthwaite  National  Bank —  437 

Lewis ;  Taylor  v. 305 

Lewis   V.   Weatherford,   Mineral  Wells   &    Northwestern   Railway 
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Ley  y\  Hahn  208 

Logan;  International  &  Great  Northern  Railroad  Company  v 279 

Lohman ;  Jones  v.  418 

Lovelady ;  St.  Louis  Southwestern  Railway  Company  v !....  282 

Lynn :  Thomson  Bros.  v. 79 

Lyster  v.  Leighton 62 

Mackenzie;  Texas  &  Western  Telegraph  and  Telephone  Company  v.  178 
Mahoney;  City  of  Houston  v 45 

Marrs ;  Word  v.  637 

Matlage;   Billings   v 615 

Matthews ;  Harris  v — 424 

Mayes ;  Houston  &  Texas  Central  Railway  Company  v 606 

McAnaney ;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.     76 

McClellan  &  Prince;  Stone  v 364 
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McClelland  v.  Barnard  118 

McComus;  El  Paso  &  Northwestern  Railway  Company  v 170 

!McIlvain  v.  Hockaday,  Executor 1 

Mclntyre;  St.  Louis  Southwestern  Railway  Company  of  Texas  v. —  399 

McKensie  v.  Watson  . 235 

Mears ;  Zettlemoyer  v 27 

Miller;  Texas  &  Pacific  Railway  Company  v 240 

Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  Anderson  121 
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Bettie  McIlvain  et  al.  v.  Albert  S.  Hockadat,  Executor. 

Decided  May  4,  1904. 

Irf— Will — Provision  for  Testator's  Monument. 

A  testator  may  provide  by  will  for  the  erection  of  a  monument  over  his 
grave. 

2rf— Will — Perpetuity — Perpetual  Care  of  Grave. 

A  will  creating  a  fund  of  which  the  interest  only  is  to  be  used  for  keep- 
ing the  grave  lot  of  the  testator  in  good  condition  is  unlawful,  being  within 
the  constitutional  prohibition  against  perpetuities. 

Appeal  from  the  District  Court  of  Pannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Taylor  &  McGrady,  for  appellants. 

Thurmond  <&  Steger,  for  appellee. 

EIDSOX,  Associate  Justice. — Appellants  as  residuary  devisees  un- 
der the  last  will  of  Alice  M.  Seaton,  deceased,  brought  this,  a  certiorari 
proceeding,  in  the  District  Court  of  Fannin  County  to  have  revised  and 
set  aside  a  certain  part  of  an  order  made  in  probate  in  County  Court  of 
said  county  in  the  administration  of  said  decedent's  estate,  which  upheld 
as  valid  and  ordered  the  executor  to  carry  out  a  certain  provision  in 
said  decedent's  last  will,  providing  for  the  erection  of  a  grave  lot  monu- 
ment, coping  and  a  permanent  fund  to  keep  the  grave  lot  in  repair,  and 
for  the  purpose  of  vacating  the  provision  of  the  will  to  which  said  order 
related. 

The  provision  of  the  will  referred  to  is  as  follows:  "That  the  sum 
of  $1000  be  placed  in  bank  for  the  purchase  of  a  stone  for  our  lot  in  the 
Honey  Grove  Cemetery,  in  memory  of  my  beloved  husband  T.  H.  Seaton 
and  myself,  to  be  purchased  by  my  executor  and  placed  in  said  lot. 
The  stone  I  want  is  of  red  granite  (the  color  of  the  Burns'  stone;  also 
th«  color  of  the  monument  in  the  Maysville  lot)  with  a  polished  bole  of 
the  same  stone  on  top,  moveable  but  secured  at  the  corners,  costing  not 
over  $500.  From  the  remaining  $500  a  red  granite  coping  around  the 
lot,  the  remainder  of  the  money  to  be  left  in  bank,  the  interest  to  be 
used  to  keep  said  lot  in  good  condition  yearly.'' 

Appellee  answered  by  general  demurrer,  general  denial  and  special 
answer,  seeking  to  sustain  the  testatrix's  intentions  set  forth  in  said 
provision  of  her  will. 

It  pppears  from  the  record  that  the  County  Court  held  said  entire 
provision  valid  and  capable  of  enforcement.    The  District  Court  upheld 
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all  of  said  proYision^  except  the  following  part  thereof :  ^The  remainder 
of  the  money  to  be  left  in  bank,  the  interest  to  be  used  to  keep  said 
lot  in  good  condition  yearly/' 

Appellant's  contention  is  that  a  testator  has  no  power  to  provide  by 
his  last  will  for  the  erection  of  a  monument  over  his  grave;  that  such 
attempted  disposition  of  one's  estate  is  contrary  to  our  probace  laws  and 
to  public  policy. 

Appellee  has  filed  cross-assignments  of  error  claiming  that  said  entire 
provision  of  the  will  was  valid  and  capable  of  enforcement,  and  that 
the  District  Court  erred  in  holding  that  that  part  of  said  provision 
which  provides  for  the  remainder  of  said  sum  of  $1000,  after  the  pur- 
chase and  erection  of  the  monument  ahd  coping,  should  be  placed  in 
bank,  and  the  interert  used  to  keep  said  lot  in  good  condition  yearly, 
was  not  valid  and  capable  of  enforcement. 

We  are  of  opinion  that  the  District  Court  did  not  err  in  holding  all 
of  said  provision  of  said  virill  valid  except  that  part  which  provides  for 
the  remainder  of  the  money  after  the  purchase  and  erection  of  the  monu- 
ment and  coping  to  be  put  in  bank,  and  the  interest  used  to  keep  said  lot 
in  good  condition  yearly,  and  in  holding  that  part  invalid.  We  are  of 
opinion  that  it  is  legal  for  a  testator  to  provide  in  his  will  for  the  pur- 
chase and  erection  of  a  monument  to  be  placed  at  his  grave ;  that  such 
expense  would  be  a  proper  and  legitimate  part  of  the  funeral  expenses. 
In  the  absence  of  such  a  provision  in  the  will,  the  probate  court  would 
be  authorized  in  making  provision  for  the  purchase  and  erection  of  a 
suitable  monument  at  the  grave  of  the  testator,  the  amount  or  cost  of 
which  should  be  regulated  by  the  value  of  the  estate.  Bainbridge's 
Appeal,  97  Pa.  St.,  482 ;  Webb's  Appeal,  185  Pa.  St.,  330 ;  Cannon  v. 
Epperson,  14  Lea  (Tenn.),  553;  Bendal  v.  Bendal,  24  Ala.,  295. 

That  part  of  said  provision  of  said  will  which  provides  for  a  sum  of 
money  to  be  placed  in  bank  and  the  interest  to  be  used  to  keep  said  lot 
in  good  condition  yearly,  is  in  violation  of  section  26,  article  1,  of  the 
Constitution  of  this  State,  which  provides  as  follows:  "Perpetuities 
and  monopolies  are  contrary  to  the  genius  of  a  free  government,  and 
shall  never  be  allowed ;  nor  shall  the  law  of  primogeniture  or  entailments 
ever  be  enforced  in  this  State."  Said  provipion  of  said  will  creates  a 
perpetuity,  and  the  District  Court  did  not  err  in  holding  it  invalid  and 
incapable  of  enforcement.  5  Am.  and'  Eng.  Enc.  of  Law,  2  ed.,  933 ; 
Bates  V.  Bates,  134  Mass.,  110.  This  is  a  universal  rule,  except  where 
such  trusts  are  specially  legalized  by  statutory  enactment. 

We  have  carefully  examined  all  of  the  assignments  of  error,  and  find- 
ing no  reversible  error  in  the  record,  the  judgment  of  the  court  below 
is  affirmed. 

Afftrmed, 

Writ  of  error  refused  June  16,  1904. 


McClelland  v.  Babnabd.  3 

T.  E.  McClelland  et  al.  v.  Oeoroe  Babnard  et  al. 

Decided  May  4,  1904. 

Appeal — Suretiea — Claimant's  Bond. 

Sureties  upon  a  claimant's  bond  against  whom,  with  the  principal.  Judg- 
ment was  rendered,  are  not  disqualified  thereby  from  becoming  his  sureties 
on  a  bond  for  appeal  from  such  judgment. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon-  G.  B.  Gerald. 

Sleeper  dk  Kendall,  for  appellants. 

J.  T.  Jlvder,  for  appellees. 

MOTION  TO  DISMISS  APPEAL. 

PISHEK,  Chief  Justice. — ^At  a  previous  day  of  this  term  we  en- 
tered an  order  sustaining  the  motion  to  dismiss^  on  the  ground  that 
the  appeal  bond  was  not  sufficient^  in  that  the  sureties  on  the  bond 
appeared  from  the  record  to  be  the  sureties  on  the  appellants'  claimant's 
bond.  It  appears  from  the  record  that  judgment  was  entered  against 
the  appellants  and  the  sureties  on  the  claimant's  bond. 

In  holding  that  the  bond  was  defective  in  this  respect,  we  followed 
8  line  of  cases  by  the  courts  of  this  State  which  in  effect  hold  that  the 
sureties  npon  the  bond  executed  in  a  proceeding  of  this  character  and 
against  whom  judgment  was  rendered,  were  not  competent  sureties  upon 
an  appeal  bond.  A  re-examination  of  the  question  has  convinced  us 
that  we  were  wrong  in  requiring  a  new  bond  to  be  executed,  and  in 
holding  that  the  original  bond  was  defective.  The  later  cases  upon 
that  subject,  in  effect,  overrule  the  cases  to  which  our  attention  was 
called,  and  in  effect  hold  that  the  sureties  upon  a  claimant's  bond,  replevy 
bond  and  injunction  bonds,  and  bonds  of  that  character,  may  become 
sureties  npon  an  appeal  bond.  People  v.  Bogers,  11  Texas  Civ.  App., 
448;  Carter  v.  Forbes,  22  Texas  Civ.  App.,  665;  Henderson  v.  Brown, 
16  Texas  Civ.  App.,  461;  Sampson  v.  Solinsky,  75  Texas,  663,  and  4 
Texas  Civ.  App.,  145. 

Therefore  we  hold  the  original  bond  sufficient,  and  the  order  hereto- 
fore entered  requiring  a  new  bond  to  be  filed  is  set  aside. 
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Alice  V.  Penn  et  al.  v.  J.  B.  Case. 

Decided  May  i,  1904. 

Id-^Husband  and  Wife — Homestead — Estoppel — Eleotion. 

Evidence  held  Insufficient  to  authorize  submission  of  question  of  estoppel 
of  wife  from  claiming  rights  in  homestead  conveyed  by  husband  alone  either 
by  acceptance  of  a  life  Interest  conveyed  by  deed  or  as  a  party  to  judg- 
ment in  partition  proceedings. 

2m — Homestead— Jurisdiction  of  Probate  Court — Partition— Judgment. 

The  probnte  court  in  partitioning  the  estate  of  a  decedent  had  power  to 
determine  th«t  his  mother,  who  had  not  Joined  in  the  conveyance  to  decedent 
by  her  husband  of  community  property  which  was  then  their  homestead,  was, 
by  reason  of  the  invalidity  of  such  deed  as  to  her  rights,  the  owner  of  a 
half  interest  therein,  and  to  set  aside  such  interest  to  her  In  the  partition. 

Z^ — Minor — Service — Judgment — Guardian. 

A  Judgment  against  a  minor  not  served  with  citation  but  represented  by 
a  guardian  ad  litem  regularly  appointed  Is  not  void,  and  can  not  be  collater- 
ally attacked  for  such  lack  of  service. 

4- — Judgment — Partition — Homestead. 

Judgment  in  partition  suit  held  not  to  conclude  the  homestead  rights  of 
a  party  thereto  where  such  rights  were  not  apparently  involved  or  passed  on. 

S^^lndependent  Executrix— Liability  for  Rents. 

On  a  recovery  of  land  against  one  claiming  it  both  in  her  own  right  and 
as  independent  executrix  of  her  son's  estate,  Judgment  recovered  for  rents 
should  run  against  her,  not  only  as  executrix,  but  personally 

Error  from  ihe  District  Court  of  Dallas.  Tried  below  before  Hon. 
Eiehard  Morgan. 

J.  C.  Muse  and  Cockrell  &  Qray,  for  plaintiff  in  error. 

Moroney  &  Simpson  and  Joseph  M.  Dickson,  for  defendant  in  error. 

FISHER,  Chief  Justice. — This  is  an  action  by  the  defendant  in 
error  against  Alice  V.  Penn  individually  and  as  independent  executrix 
of  the  estate  of  her  deceased  son,  George  Thomas  Penn,  to  recover  220 
acres  of  land  and  rents  and  damages.  Upon  a  trial  of  the  case  the 
court  peremptorily  instructed  a  verdict  in  favor  of  the  defendant  in 
error  against  Alice  V.  Penn  for  the  land  in  controversy,  and  against 
her  as  executrix  of^  the  estate  of  George  Thomas  Penn  for  the  amount 
of  rents  stated  in  the  judgment  of  the  court.  Verdict  and  judgment 
were  in  the  defendant  in  error's  favor  for  the  land  and  for  the  amount 
of  rents. 

We  find  the  following  facts:  John  Penn  is  agreed  to  be  the  com- 
mon source  of  title  to  the  land  in  controversy,  which  was  the  commimity 
property  of  himself  and  his  deceased  wife  Nancy  Penn,  and  was  ac- 
quired by  them  prior  to  1860.  Prior  to  1860  John  Penn  and  wife 
Nancy  Penn  acquired  as  their  community  property  a  tract  of  land  in 
Dallas  County,  embracing  the  land  in  controversy,  said  entire  tract  con- 
taining 1004  acres.  On  July  28,  1860,  John  Penn  and  wife  Nancy 
Penn,  by  deed,  duly  executed,  acknowledged  and  recorded,  conveyed  to 
their  son  Bobert  G.  Penn  an  undivided  half  interest  in  said  entire  tract 
of  1004  acres.     Besides  the  son  Bobert  6.  Penn,  there  were,  among 
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other  children  of  the  marriage  of  John  and  Nancy  Penn,  another  son  by 
the  name  of  George  W.  Penn,  who  was  born  in  1849. 

On  May  10,  1862,  John  Penn  brought  suit  against  his  wife  Nancy 
Penn  in  the  District  Court  of  Dallas  County  for  divorce.  In  May, 
1862,  Nancy  Penn  filed  a  cross-bill,  praying  for  divorce  against  John 
Penn.  On  April  30,  1866,  judgment  in  this  divorce  suit  was  rendered 
in  favor  of  Nancy  Penn  against  John  Penn,  granting  a  divorce  on  her 
cross-bill.  No  rights  of  property  were  adjudicated  in  this  action.  On 
April  3,  1866,  pending  the  divorce  suit,  John  Penn,  without  the  con- 
sent of  his  wife  Nancy  Penn,  executed  a  deed,  duly  acknowledged  and 
recorded,  reciting  a  consideration  of  $4000,  conveying  to  his  then  minor 
son,  George  W.  Penn,  the  remaining  undivided  one-half  interest  in  the' 
said  entire  1004-acre  tract,  subject  to  the  life  estate  therein  of  his  wi{f 
Nancy  Penn.  Nancy  Penn  did  not  join  in  this  deed.  While  this  deed 
recites  a  consideration  of  $4000  paid  by  George  W.  Penn  to  his  father 
John  Penn,  the  evidence  in  the  record  shows  that  in  fact  no  considera- 
tion was  paid. 

October  6,  1866,  Robert  G.  Penn,  son  of  John  Penn  and  Nancy  Penn, 
to  whom  the  first  conveyance  mentioned  was  executed,  conveying  an 
undivided  half  interest  in  the  1004  acres,  brought  a  partition  suit  in  the 
District  Court  of  Dallas  County  against  George  W.  Penn  and  Nancy 
Penn,  where  in  his  petition  he  alleged  that  George  W.  Penn  was  the 
owner  of  an  undivided  half  interest,  and  that  Nancy  Penn  was  entitled 
to  the  use  and  occupation  for  her  lifetime  of  the  interest  of  George  W. 
Penn,  and  he  asked  that  the  land  be  partitioned  between  him  and  George 
W.  Penn.  The  prayer  is  that  the  land  be  partitioned  between  the  plain- 
tiff and  George  W.  Penn,  and  that  he  have  judgment  of  the  court  vesting 
full  and  complete  title  in  and  to  the  part  set  apart  to  him,  free  from 
the  use  and  control  of  either  of  the  defendants.  There  was  also  a  prayer 
for  general  relief  and  for  costs.  The  record  shows  that  Nancy  Penn  was 
served  with  citation  and  a  certified  copy  of  plaintiff's  petition,  and  that 
a  guardian  ad  litem  was  appointed  for  George  W.  Penn.  No  pleadingo 
by  either  George  W.  Penn  or  Nancy  Penn  could  be  found  at  the  time  of 
the  trial  of  this  case. 

On  July  10,  1867,  the  District  Court  in  this  partition  suit  rendered 
judgment  to  the  eflPect  that  the  prayer  of  the  plaintiff  be  granted,  and 
that  the  land  described  in  the  petition  be  divided  and  set  apart  between 
plaintiff  and  defendant,  according  to  quality  and  value  thereof,  one- 
half  to  Kobert  G.  Penn,  and  the  other  half  to  defendant  George  W.  Penn. 
Commissioners  were  appointed  to  divide  the  land.  On  July  17,  1867, 
they  file<l  their  report,  upon  which  judgment  was  rendered  that  the 
plaintiff  R.  G.  Penn  have  590  acres,  which  were  described  in  the  report, 
and  that  the  defendant  George  W.  Penn  and  his  mother  Nancy  Penn  do 
have  414  acres,  which  it  seems  included  the  land  in  controversy;  and 
the  report  recites  that  the  homestead  is  situated  upon  the  part  allotted 
to  defendant  George  W.  Penn  and  his  mother  Nancy  Penn.  The  judg- 
ment then  goes  on  to  state  that  it  appearing  that  a  partition  was  fairly 
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and  equitably  made^  it  is  ordered  that  the  same  be  confirmed,  and  that 
the  parties  Robert  G.  Penn  and  George  W.  Penn  severally  be  confirmed 
each  in  his  title  to  their  respective  tracts  of  land  set  apart  to  them 
by  the  commissioners  in  fee  simple,  forever;  that  each  party  pay  one- 
half  of  the  costs. 

On  January  24,  1874,  George  W.  Penn  married  Alice  V.  Eecord, 
On  October  30,  1878,  George  W.  Penn  died  intestate.  On  September 
1,  1875,  there  was  bom  to  this  marriage  George  Thomas  Penn,  vrho 
was  the  only  child  of  George  W.  Penn  and  his  wife  Alice,  and  she  and 
the  said  George  Thomas  Penn  were  the  only  heirs  at  law  of  George  W. 
Penn.  George  Thomas  Penn  never  married.  He  died  in  October,  1899, 
kaving  a  last  will  and  testament  duly  executed,  by  which  he  devised 
and  bequeathed  all  of  his  property  and  estate  to  his  mother  Alice  V. 
Penn,  the  plaintiff  in  error  herein,  and  appointed  her  sole  and  inde- 
pendent executrix,  without  bond.  This  will  was  duly  probated  and  Alice 
qualified  as  executrix  of  the  estate. 

On  January  20,  1879,  on  the  petition  of  Alice  V.  Penn,  George  W. 
Neely  was  appointed  administrator  of  the  estate  of  George  W.  Penn,  de- 
ceased by  the  County  Court  of  Dallas  County,  sitting  ais  a  probate  court, 
and  the  administrator's  bond  was  fixed  at  $10,000,  which  was  duly  ex- 
ecuted and  approved  on  January  25,  1879,  and  said  Neely  qualified  as 
administrator  of  said  estate.  On  February  1,  1879,  appraisers  were  ap- 
pointed, who,  with  the  administrator,  retunied  into  court  an  inventory 
and  appraisement  of  the  estate,  which  was  approved  on  March  36,  1879, 
but  the  original  is  lost  and  there  is  no  existing  record  of  its  contents. 

During  the  course  of  the  administration  Nancy  Penn,  the  mother  of 
George  W.  Penn,  deceased,  filed  in  the  probate  court  a  petition  for  par- 
tition, the  original  of  which  has  been  lost  and  the  exact  date  of  filing 
is  not  shown. 

On  May  28,  1879,  the  following  order  was  made  in  said  proceedings : 
''Estate  of  George  W.  Penn,  deceased.  G.  W.  Neely,  administrator. 
Wednesday,  May  28,  1879.  In  the  matter  of  tlie  partition  and  distri- 
bution of  said  estate:  It  appearing  to  the  court  that  Thomas  Penn, 
minor  child  of  said  decedent,  and  Alice  Penn,  his  surviving  wife,  has 
no  legally  appointed  guardian  of  his  estate;  it  is  ordered  that  H.  Barks- 
dale,  Esq.,  an  attorney  of  this  court,  be,  and  he  is  hereby  appointed 
special  guardian  of  the  estate  of  said  minor,  pending  the  adjudication 
of  said  matter  of  partition.*' 

On  May  28,  1879,  the  following  order  was  made:  ''Estate  of  George 
W.  Penn,  deceased.  G.  W.  Neely,  administrator.  May  28,  1879: 
Now  comes  H.  Barksdale  and  presents  to  the  court  for  approval  his  bond 
as  special  guardian  in  the  sum  of  $100,  with  John  Bookhout  as  surety, 
and  the  same  having  been  inspected,  said  bond  is  hereby  approved  and 
ordered  of  record,  and  the  said  H.  Barksdale  having  taken  the  oath  pre- 
scribed by  law,  it  is  ordered  that  letters  be  now  issued  to  him.  Said 
Barksdale  as  special  guardian  of  the  minor  Thomas  Penn  presents  his 
bond  as  such  guardian  of  said  minor.'* 
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On  May  28,  1879,  the  following  order  or  judgment  was  rendered: 
*'Nancy  Penn  v.  George  Neely,  administrator  of  George  W.  Penn,  de- 
ceased :  In  the  matter  of  the  partition  of  the  estate  of  George  W.  Penn 
deceased.  This  cause  now  coming  on  for  tfial  the  parties  came  by  their 
attorneys,  and  -the  said  Thomas  Penn  by  his  special  guardian.  And 
it  appearing  to  the  court  from  the  statement  of  the  parties  that  the 
said  Nancy  Penn,  plaintiff,  is  the  owner  of  and  entitled  to  one-half 
of  the  land  set  out  and  described  in  plaintiffs'  petition,  and  that  the 
defendant  Alice  Penn  as  widow  of  George  W.  Penn,  deceased,  and 
Thomas  Penn,  as  minor  son  of  George  W.  Penn,  deceased,  are  entitled 
to  the  other  half  thereof,  and  the  said  Alice  Penn  and  Thomas  Penn 
are  entitled  to  the  homestead  out  of  said  lands  taken  from  the  western 
portion  thereof,  including  the  late  residence  of  said  decedent,  situated 
thereon;  and  that  said  part  owners  are  entitled  to  have  said  land  par- 
titioned among  them.  It  is  therefore  ordered,  adjudged  and  decreed  by 
the  court  that  the  above  mentioned  tracts  or  parcels  of  land,  belong- 
ing to  the  estate  of  George  W.  Penn,  deceased,  be  partitioned  and  divided 
among  said  part  owners  thereof;  that  one-half  thereof  in  value,  accord- 
ing to  quantity  and  quality  be  set  apart  to  the  plaintiff  Nancy  Penn 
out  of  the  eastern  portion  of  said  tract  of  land;  and  that  the  other 
half  thereof,  according  to  quantity  and  quality,  be  set  apart  to  the  de- 
fendant Alice  V.  Penn  and  Thomas  Penn,  said  tracts  of  land  being 
more  particularly  described  as  follows.'*  (Here  follows  description  of 
the  414  acres.) 

Commissioners  by  this  decree  were  appointed.  On  July  31,  1879,  an 
order  was  made  setting  aside  the  report  of  the  commissioners  for  par- 
tition as  unfair  and  unjust  to  the  said  Nancy  Penn,  and  appointing  new 
commissioners  for  partition,  with  direction  to  partition  the  property  ac- 
cording to  the  decree  of  May  28,  1879.  On  September  16,  1879,  the 
following  judgment  was  rendered : 

'TTiis  day  came  the  plaintiff  Nancy  Penn  by  her  attorneys,  and  de- 
fendant G.  W.  Neely,  administrator  of  the  estate  of  George  W.  Penn, 
and  Alice  Penn  by  their  attorneys,  and  the  minor  defendant  Thomas 
Penn,  by  H.  fiarksdale,  the  special  guardian  of  said  minor.  And  this 
cause  coming  on  to  be  heard  on  the  report  of  the  commissioners  of 
partition  heretofore  appointed,  which  report  is  as  follows :  *The  under- 
signed commissioners  of  partition  .appointed  to  partition  the  land  in 
controversy,  in  obedience  to  the  writ  of  partition  to  them  directed,  they 
met  upon  the  premises  described  in  the  decree  accompanying  said  writ 
of  partition,  and  after  a  careful  inspection  of  the  property,  together 
with  all  improvements  thereon,  and  an  appraisement  of  the  same,  they 
set  apart  one-half  in  value  thereof  to  George  W.  Neely,  administrator 
of  the  estate  of  George  W.  Penn,  deceased,  Alice  Penn,  widow  of  Georgo 
Penn,  deceased,  and  Thomas  Penn,  being  the  western  portion  of  said 
land.^  Which  land  is  described  in  the  record,  and  contains  193  acres, 
and  valued  the  same  at  $8400.'* 

The  same  report  set  aside  to  Nancy  Penn  the  rest  of  the  land,  which 
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is  described  in  the  report  as  the  221  acres  of  land  in  controTersy  in 
this  suit. 

This  report  was  approved  by  the  court  and  a  decree  entered  allotting 
to  the  parties  as  stated  in  the  report  the  tracts  of  land  there  described. 
The'  220  acres  set  apart  to  Nancy  Penn  in  this  last  partition  proceed- 
ing was  not  administered  upon  or  disposed  of  by  the  probate  court  other- 
wise than  as  stated  in  the  partition  proceeding. 

On  September  23,  1879,  Nancy  Penn,  by  general  warranty  deed,  con- 
veyed the  221  or  222  acres  in  controversy,  which  was  set  apart  to  her 
in  the  partition  proceeding  just  stated,  to  her  son  Robert  6.  Penn ;  and 
the  evidence  in  the  record  shows  that  the  defendant  in  error  traces  his 
title  back  by  instruments  of  writing  and  conveyances  to  Eobert  Q. 
Penn. 

The  original  homestead  of  John  and  Nancy  Penn  was  upon  the  414- 
acre  tract  set  apart  to  George  W.  Penn  in  the  partition  suit  brought  by 
Robert  G.  Penn  against  George  W.  and  Nancy  Penn;  the  family  resi- 
dence being  upon  the  193-acre  tract  set  aside  to  Alice  V.  Penn  and 
George  Thomas  Penn  in  the  probate  partition. 

Nancy  Penn  was  living  in  and  occupying  the  family  residence  and 
homestead  at  the  time  of  and  before  the  institution  of  the  divorce  suit 
heretofore  mentioned,  and  continued  to  live  in  and  occupy  the  home- 
stead until  1878,  when  Robert  G.  Penn's  wife  died,  and  at  his  request 
she  went  to  live  with  him  and  take  care  of  his  minor  children.  She 
continued  to  live  with  Robert  G.  Penn  until  her  death,  which  occurred 
on  December  11,  1887.  George  W.  Penn  and  his  mother  Nancy  both 
occupied  the  family  residence  and  homestead  pending  the  divorce  suit, 
•and  continued  to  live  there,  both  before  and  after  the  marriage  of  George 
W.  Penn,  and  they  continued  to  live  there  until  his  mother  went  to  live 
with  Robert  Penn,  as  above  stated. 

From  the  time  of  the  probate  partition,  Alice  Penn  and  her  son 
George  Thomas  Penn  held  actual,  exclusive,  peaceable  and  adverse  po&- 
session  under  claim  of  ownership  of  the  193-acre  tract  set  apart  to 
them  in  the  probate  partition,  until  the  death  of  said  George  Thomas 
Penn,  and  since  his  death  Alice  Penn  has  held  and  now  holds  such 
possession,  and  she  and  her  son  George  Thomas  received  and  appro- 
priated to  their  own  use  all  the  rents  and  revenues  of  the  193-aci8 
tract. 

John  Penn,  the  husband  of  Nancy  Penn,  died  intestate  in  1871. 
There  is  some  evidence  in  the  record  which  the  plaintiffs  in  error  con- 
tend shows  that  Nancy  Penn,  after  the  conveyance  made  by  her  hus- 
band John  Penn  to  her  son  George  W.  Penn  without  her  consent,  ao- 
quiesced  in  the  same  and  elected  to  accept  the  benefit  of  the  life  estate 
granted  to  her  by  that  deed ;  and  that  she,  by  her  subsequent  conduct, 
was  estopped  from  asserting  title  to  the  222  acres  that  she  received  in 
the  probate  partition,  and  which  was  subsequently  conveyed  to  her  son 
Robert  Penn. 

We  do  not  deem  it  necessary  to  set  out  the  evidence  bearing  upon 
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these  defenses.  The  evidence  that  raised  these  issues  was  not  in  our 
opinion  sufficient  to  authorize  the  court  to  submit  the  defenses  insisted 
upon  to  the  jury. 

There  is  evidence  in  the  record  which  justified  the  instruction  of  the 
trial  court  to  find  against  Alice  V.  Penn  as  executrix  for  the  sum 
stated  as  rents.  But,  however,  there  is  no  assignment  of  error  com- 
plaining of  the  verdict  and  judgment  in  this  respect,  or  of  the  per- 
emptory instruction  of  the  trial  court  to  find  the  amount  stated  in  the 
judgment. 

At  the  time  that  John  Penn,  the  father,  conveyed  to  his  son  George, 
without  the  consent  of  Nancy  Penn,  the  remaining  undivided  half  in- 
terest in  the  1004  acres,  she  was  occupying  with  her  mnior  son  George 
the  original  homestead^  which  was  situated  on  this  land.  It  does  not 
appear  from  the  record  that  Robert  Penn,  by  reason  of  the  conveyance  to 
him  of  an  undivided  interest  in  the  land,  ever  asserted  any  right  or  inter- 
est to  the  homestead;  and  in  the  partition  suit  between  him  and  his 
brother  George  and  his  mother  Nancy,  that  portion  of  the  survey  upon 
which  the  homestead  "was  situated  was  set  apart  to  his  mother  and  brother 
George.  It  is  clear  from  the  conveyance  to  Robert,  which  was  joined 
in  by  his  mother  Nancy,  and  from  the  subsequent  conveyance  executed 
by  John  Penn  to  his  son  George,  which  Nancy  Penn  did  not  join  in, 
and  her  conduct  subsequent  to  that  time,  that  Nancy  Penn  never  in- 
tended to  part  with  her  homestead  interest  in  the  land  in  question.  The 
deed  from  John  Penn  to  George  Penn  without  her  consent,  was  void 
as  to  her  homestead  rights.  Stalling  v.  HuUum,  89  Texas,  431 ;  Speer's 
Law  of  Married  Women,  sees.  259,  117,  258. 

The  constitutional  provision  and  statutory  law  bearing  upon  the  sub- 
ject of  homestead  rights,  and  the  necessity  of  the  joinder  of  the  wife 
in  a  conveyance  of  the  same,  were  practically  the  same  at  the  time  that 
the  conveyance  was  made  by  John  Penn  as  exists  now.  The  laws  bear- 
ing upon  the  subject  are  stated  in  the  case  cited;  and  that  case,  with 
many  other  decisions  that  could  be  mentioned,  hold  that  a  conveyance 
of  the  homestead  without  the  joinder  of  the  wife  in  the  conveyance,  and 
when  no  new  home  is  acquired  in  lieu  of  the  old,  is  void.  There  was 
no  new  homestead  acquired  after  this  conveyance  was  executed,  and 
Nancy  Penn,  together  with  her  son  George,  continued  to  occupy  the 
homestead  imtil  a  short  time  before  the  death  of  George. 

At  the  time  of  the  rendition  of  the  decree  in  the  partition  proceed- 
ings in  the  probate  court,  in  which  Nancy  Penn  was  awarded  the  221 
acres  in  controversy,  the  homestead  was  an  undivided  part  of  the  414 
acres  that  was  awarded  to  George  Penn  and  Nancy  Penn  by  the  decree 
of  partition  in  the  District  Court  in  the  case  of  Robert  Penn  against 
George  and  Nancy. 

When  the  probate  partition  occurred,  the  deed  to  George  Penn  being 
void  as  to  the  homestead  interest,  she  had  a  joint  interest  in  the  414 
acres  with  the  estate  of  the  decedent,  George  Penn;  and  by  virtue  of 
the  statute  then  existing  as  now,  the  probate  court  had  the  authority  to 
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partition  the  property  between  such  joint  owners.  Pelham  v.  Murray, 
64  Texas,  481;  Pearce  v.  Jackson,  84  Texas,  515.  Of  course,  it  is 
conceded  that  the  probate  court  would  have  no  jurisdiction  in  a  parti- 
tion proceeding  to  adjudicate  the  question  of  title,  if  that  issue  should 
arise;  but  that  court,  in  determining  whether  it  should  exercise  juris- 
diction to  decree  partition,  has  the  power  to  ascertaio  whether  the  one 
invoking  the  remedy  of  the  court  is  a  joint  owner  with  the  estate  of  the 
property  sought  to  be  partitioned.  This  doctrine  is  practically  admitted 
in  the  two  cases  last  cited.  The  decree  of  the  probate  court  seems  to  be 
regular,  and  it  is  therein  recited  that  after  hearing  the  statement  of  the 
parties,  the  court  then  proceeded  to  partition  the  property.  The  state- 
ments here  referred  to,  or  the  evidence  introduced  in  that  court,  must 
have  informed  it  of  the  fact  that  Nancy  Penn  had  a  homestead  interest 
in  the  property  at  the  time  that  her  husband  John  Penn  undertook  to 
convey  it  without  her  consent;  and  if  such  was  the  case,  then  the  pro- 
bate court  properly  applied  the  rule  of  law  that  holds  such  conveyances 
void,  and  necessarily  reached  the  result  that,  from  this  fact,  Nancy  was 
the  joint  owner  with  the  estate  of  the  property  sought  to  be  partitioned. 

The  record  of  the  probate  proceedings  relating  to  the  partition  does 
not  show  that  the  minor,  George  Thomas  Penn,  was  served  with  cita- 
tion, but  the  judgment  recites  that  he  was  represented  by  a  guardian  ad 
litem,  and  that  the  guardian  qualified.  It  is  held  in  Austin  v.  Wilson, 
83  Texas,  237,  that  a  judgment  against  a  minor  not  served,  but  rep- 
resented by  a  guardian  ad  litem,  is  not  void.  The  attack  upon  the  judg- 
ment in  the  partition  suit  on  this  ground  is  merely  collateral.  There- 
fore, the  rule  announced  in  the  above  case  is  applicable  here. 

It  is  contended  by  plaintiffs  in  error  that  the  judgment  rendered  in 
the  partition  proceeding  in  the  District  Court  of  Dallas  County  in- 
stituted by  Robert  Penn  against  George  Penn,  is  conclusive  of  the  in- 
terest of  Nancy  Penn  in  and  to  any  part  of  the  414  acres  in  controversy 
that  was  awarded  to  George  Penn  in  that  decree.  We  do  not  think  this 
contention  can  be  sustained  by  the  facts.  There  is  a  part  of  the  decree 
which  recites  that  the  414  acres  were  set  apart  to  George  and  Nancy 
Penn.  There  is  another  portion  of  the  decree  which  awards  the  land  to 
George  Penn.  There  is  nothing  to  indicate  that  the  rights  of  Nancy 
to  her  homestead  interest  were  involved  in  that  controversy,  or  adjudi- 
cated ;  the  main  purpose  being  to  determine  the  interest  of  Robert  Penn 
and  George,  and  accomplish  a  partition  between  those  two,  so  far  as  there 
might  be  involved  any  question  of  title  between  them. 

Our  findings  of  fact,  together  with  the  legal  conclusions  as  stated, 
render  it  unnecessary  to  discuss  the  other  questions  raised  in  the  briefs, 
except  so  far  as  to  dispose  of  a  cross-assignment  of  error  presented  in 
the  brief  of  the  defendant  in  error.  It  is  there  contended  that  the 
trial  court  erred  in  not  rendering  judgment  against  Alice  V.  Penn  in 
her  individual  capacity  for  the  amount  of  rents  recovered  against  her 
as  executrix.  As  said  before,  there  is  no  complaint  by  the  plaintiffs  in 
error  as  to  the  judgment  for  the  amount  of  rents.    The  facts  in  the 
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record  bearing  upon  this  subject,  and  with  reference  to  the  use  and  oc- 
cupancy of  the  property  by  Alice  V.  Penn,  justify  a  judgment  against 
her  in  her  individual  capacit}^,  as  well  as  against  her  as  executrix ;  and 
we  are  of  the  opinion  that  the  cross-assignment  of  error  is  well  taken. 

Therefore  the  judgment  of  the  trial  court  as  to  the  question  of  title 
and  awarding  rents  against  Alice  V.  Penn,  as  executrix  is  affirmed ;  but 
is  here  reformed  and  rendered  in  favor  of  the  defendant  in  error  against 
Alice  V.  Penn,  individually,  for  the  same  amount  of  rents  recovered 
by  the  defendant  in  error  against  her  as  executrix. 

Affirmed  in  part  and  reformed  and  rendered  in  pari. 

Writ  of  error  refused  October  24,  1904. 
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Mattie  M.  Brogk^  Guardian^  v.  Uitited  Moderns. 

Decided  May  4,  1904. 

Id — Insurance— Warrantie^^Evidence. 

The  question,  *'How  long  since  you  were  under  the  care  of  a  physician 
and  for  what  cause?"  with  answer  by  an  applicant  for  insurance,  **Never," 
when  it  was  shown  that  a  physician  had  treated  him  for  srranulated  eyelids, 
and  warranty  that  his  answers  were  true,  involved  no  uncertainty  or  am- 
biguity which  would  permit  its  effect  to  be  avoided  by  expert  medical  evi- 
dence that  such  complaint  was  a  mere  local  inflammation  and  not  a  condi- 
tion of  health. 

2^— Leading  Question. 

A  question  which  did  not  indicate  the  answer  derived  was  not  objection- 
able, though  capable  of  bemg  answered  by  yes  or  no;  or,  if  so,  its  admission 
was  not  ground  for  reversal  where  it  was  merely  preliminary  to  other  ques- 
tions eliciting  the  facts  to  be  proved. 

3d — Insurance— Warranty— Charge. 

Where  the  evidence  is  uncontradicted  that  the  warranty  of  an  applicant 
for  insurance  as  to  the  truth  of  the  answers  made  on  his  medical  examina- 
tion was  broken,  it  was  proper  to  direct  a  verdict  for  defendant  In  a  suit 
on  the  policy. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Nash. 

Hilbrant  &  Scott,  for  appellant. 

E,  W.  Smith,  M.  B,  Johnson,  and  J.  J,  Eckford,  for  appellee. 

BIDSON,  Associate  Justice. — ^This  is  an  an  action  brought  by  the 
appellant  as  guardian  of  Maxcie  0.  Brock,  a  minor,  upon  a  beneficiary 
membership  certificate,  issued  by  the  appellee,  the  United  Moderns,  upon 
the  life  of  H.  A.  Brock,  and  payable  to  Maxcie  0.  Brock,  son  of  the  said 
H.  A.  Brock. 

The  appellant's  first  amended  original  petition  alleged  the  issuance  by 
the  appellee  of  a  benefit  certificate  upon  the  life  of  H.  A.  Brock  for 
the  sum  of  $1000,  payable  to  Maxcie  0.  Brock,  son.  It  further  alleged 
that  on  or  about  the  14th  day  of  June,  1901,  and  while  said  certificate 
was  in  full  force  and  effect,  the  said  H.  A.  Brock  departed  this  life. 
It  alleged  the  payment  of  premiums  and  notice  of  proof  of  death,  and 
that  said  certificate  became  due  and  payable  sixty  days  after  notice  of 
death. 

Appellee  in  its  first  amended  original  answer  presented  general  de- 
murrer, general  denial  and  answered  specially  admitting  the  issuance 
of  the  certificate,  and  alleging  that  it  was  issued  in  cons-deration  that 
the  statements  made  in  the  application  of  H.  A.  Brock  for  such  cer- 
tificate, and  the  answers  made  by  said  H.  A.  Brock  to  questions  asked 
him  in  the  medical  blank,  were  true,  and  the  truth  of  which  he,  the  said 
Brock,  guaranteed.  Further,  that  it  was  issued  upon  condition  that  said 
Brock  should  comply  in  every  particular  with  the  constitution  and 
laws  and  regulations  of  said  order ;  that  the  certificate  should  be  and  re- 
main null  and  void  during  any  failure  or  default  on  his  part.    It  further 
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alleged  that  the  inBured  agreed  to  be  botuid  by  the  constitution^  laws, 
roles  and  regulations  of  the  order  enacted  from  time  to  time  by  the 
Biipreme  authority.  It  further  alleged  that  the  said  Brock  warranted 
the  answers  given  to  the  medical  examiner  to  be  full  and  true,  and  that 
the  same  should  be  a  part  of  the  application  for  jnembership.  Appellee 
further  alleged  that  H.  A.  Brock  had  falsely  answered  questions  numbers 
6  and  7  in  the  medical  examiner's  report,  which  said  questions  and  an- 
swers are  as  follows : 

"No.  6.  Have  you  consulted  or  been  advised  by -any  physician  re- 
garding your  health  within  the  last  five  years?  If  so,  whom,  when 
and  for  what  ailment  ?''    Answer :    "No.** 

**No.  7.  If  not  treated  within  five  years,  how  long  since  you  were 
under  the  care  of  a  physician,  and  for  what  cause  ?''    Answer :    "Never.'* 

Appellee  in  its  answer  further  alleged  want  of  knowledge  on  the  part 
of  it  of  the  untruthfulness  of  the  statements,  until  aftei  the  death  of 
said  Brock.  It  further  alleged  that  the  constitution  and  laws  of  the 
order  provided,  among  other  things,  "If  a  members  dies  in  conse- 
quence of  a  duel  or  by  self-destruction,  whether  sane  or  insane,  then 
in  such  cases  the  beneficiary  certificate  shall  become  null  and  void.''  It 
further  alleged  that  said  H  A.  Brock  died  by  self-destruction  by  taking 
poison  with  intent  to  kill  himself. 

Appellant  replied  by  first  supplemental  petition,  excepting  to  that 
portion  of  the  answer  which  set  up  the  condition  of  forfeiture,  on  the 
ground  of  having  made  false  statements,  because  it  did  not  show  a 
breach  of  warranty  on  the  part  of  H.  A.  Brock,  and  because  the  appli- 
cation and  examiner's  report  were  not  a  part  of  the  contract  of  insur- 
ance declared  upon,  and  because  the  said  Brock  had  not  violated  the 
constitution  and  the  rules  of  the  order.  And  further  answered  that 
granulated  eyelids  is  not  a  condition  of  health,  but  merely  trivial  local 
affection.  Further  alleging  that  appellee  had  notice  of  treatment  for  the 
eyes,  if  any  treatment  had  been  had. 

To  which  allegations  the  appellee  in  its  first  supplemental  answer 
excepted.  Appellee  in  its  answer  tendered  back  all  dues  paid  on  said 
benefit  certificate. 

The  court  overruled  appellant's  exceptions  and  sustained  appellee's 
special  exceptions.  The  case  went  to  trial  before  a  jury;  and  upon  the 
conclusion  of  the  evidence  the  court  instructed  the  jury  to  return  a 
verdict  for  the  appellee,  which  was  done  and  judgment  entered  accord- 
ingly, from  which  judgment  appellant  has  perfected  an  appeal. 

The  policy  or  certificate  of  membership  sued  upon,  so  far  as  is  material 
to  be  considered,  is  as  follows :  "The  Supreme  Lodge  of  United  Moderns 
hereby  certifies  that  Hiram  A.  Brock  of  Gate  City  Lodge  No.  149  of 
United  Modems,  located  at  Denison,  Texas,  is  entitled  to  all  the  rights 
and  benefits  of  membership,  acccording  to  the  constitution  and  laws  of 
the  order.  And,  in  consideration  of  the  statements  made  in  the  sippli- 
eation  for  beneficiary  certificates  and  in  answer  to  questions  asked  in 
the  medical  blank,  the  truth  of  which  said  member  guarantees,  is  en- 
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titled  to  participate  in  the  beneficiary  guarantee  fund  of  the  order^  as 
npon  a  contract  of  life  insurance^  for  thirty  days^  renewable  by  the 
member  as  provided  by  the  constitution  and  laws  of  the  order,  to  the 
amount  of  $1000,  which  sum,  as  provided  in  the  constitution  and  laws 
of  the  order,  shall  be  paid  as  follows:  ♦  •  ♦  Mortuary  Benefit. — 
Within  ninety  days  after  satisfactory  proof  of  the  death  of  said  mem- 
ber, there  shall  be  paid  to  Maxcie  0.  Brock,  son,  if  living,  if  not,  the 
legal  heirs  of  the  member  aforesaid,  such  balance,  if  any^  of  the  amount 
named  in  this  certificate  as  may  remain  unpaid  to  the  member,  as 
follows :  If  not  exceeding  $3000  in  cash,  and  one-ninth  of  that  part  if 
any  excess  of  $3000,  on  or  before  the  anniversary  of  the  first  payment 
each  year,  until  paid  in  full,  with  interest  at  4  per  cent  per  annum 
from  and  after  the  date  of  said  payment.  This  certificate  is  issued  in 
consideration  of  the  statements  made  by  said  member  in  the  appli- 
cation for  membership  and  in  answer  to  questions  made  in  the  medical 
blank,  and  in  reliance  thereon,  and  upon  the  expressed  condition  that 
the  said  member  shall,  in  every  particular,  while  a  member  of  said 
order,  comply  with  all  and  singular  the  constitution,  laws  and  reg- 
ulations of  said  order.     ♦    *    * 

"In  witness  whereof,  the  supreme  lodge  has  caused  these  presents 
to  be  executed  by  its  supreme  chancellor  and  its  supreme  recorder,  and 
the  name  and  seal  of  the  order  to  be  affixed,  this  the  23d  day  of  Feb- 
ruary, A.  D.  1901. 

(Signed)  'TJnited  Modems,  by  E.  M.  Johnson,  Supreme  Chancel- 
lor.   Attest:    E.  W.  Smith,  Supreme  Eecorder.'* 

'Tif ember's  Acceptance:  This  certifies  that  I  accept  the  within  cer- 
tificate and  the  benefits  conferred,  fully  understanding  and  agreeing 
that  the  same  is  to  be  and  remain  a  liability  upon  the  order,  only  upon 
condition:  (1)  That  the  statements  made  by  me  in  my  application 
for  membership  and  the  medical  examiner's  report  are  true.  ♦  ♦  ♦ 
(3)  That  I  fully  comply  with  the  constitution,  laws  and  regulations 
of  the  order.  The  within  certificate  to  be  and  remain  null  and  void 
for  and  during  any  such  failure  or  default  on  my  part,  as  aforesaid. 
Dated  March  2,  1901.  (Signed)  Hiram  A.  Brock  (Signature  of 
member.)'' 

"Application  for  membership  to  Lodge  No.  149  of  the  United  Mod- 
ems, located  at  Denison,  Texas :  I,  Hiram  A.  Brock,  of  Denison,  Texas, 
hereby  make  application  for  certificate  of  membership  and  benefit  to 
the  amoimt  of  $1000,  and  for  that  purpose  make  the  following  state- 
ments as  the  basis  for  the  application : 

"1.    Place  of  birth?    Washington,  Coimty  of  Davis,  State  of  Indiana. 

«2.    Date  of  birth  ?    22d  day  of  December,  1872.    Age,  28  years. 

**4.  (a)  In  what  profession  or  occupation  are  you  now  actively  en- 
gaged? (b)  In  what  have  you  been  engaged  in  the  last  ten  years? 
Answers  (a)  and  (b),  Manager  Sun  Life  Insurance  Company. 

'^12.  For  whose  benefit  is  this  application  made?  Maxcie  0.  Brock^ 
son. 
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%  Hiram  A.  Brock^  of  Denison,  Texas^  do  hereby  warrant  that  each 
and  all  the  particulars  and  statements  contained  in  this  application  for 
insurance  are  true^  complete  and  full.  And  I  do  hereby  acknowledge, 
consent  and  agree  that  any  untrue  statement  made  herein  by  me^  or  on 
my  behalf,  or  to  any  medical  examiner,  whether  written  by  my  hand  or 
not;  or  any  concealment  of  facts  by  me  or  anyone  else,  shall  forfeit 
and  cancel  all  rights  to  any  benefit  under  the  above  named  application. 
And  I  hereby  expressly  waive  any  and  all  provisions  of  law  now  exist- 
ing, or  that  may  hereafter  exist,  preventing  any  physician  from  dis- 
closing any  information  acquired  in  attending  me  in  a  professional 
capacity  or  otherwise,  or  rendering  him  incompetent  to  testify  as  a 
witness  in  any  way  whatever.  I  agree  to  be  bound  by  the  constitution, 
laws,  rules  and  regulations  of  the  order,  enacted  from  time  to  time 
by  the  supreme  lodge,  or  other  duly  authorized  authority. 

"Dated  at  Denison,  Texas,  this  the  21st  day  of  February,  1901. 
(Signed)     Hiram  A.  Brock.    Witness:    Beynolds  and  Squib.'^ 

*TJnited  Modems,  Denver,  Colorado:  Application.  Part  2.  Medi- 
cal Examiner's  Eeport. — ^The  examiner  is  expected  to  answer  each  ques- 
tion distinctly,  after  a  strict  personal  examination  of  the  applicant  at 
the  time  of  filing  this  blank.  The  applicant  will  answer  the  following 
questions  in  full : 

"4.  What  sickness  or  disease  or  injury  have  you  ever  had?*'  An- 
swer:   'ITone,  except  chills.*' 

*'5.  Has  your  weight  within  two  years  increased;  if  so,  how  much? 
or  diminished,  and  how  much?'*    Answer:    "No." 

"6.  Have  you  consulted  or  been  advised  by  any  physician  regarding 
your  health  within  the  last  five  years  ?  If  so,  whom,  when  and  for  what 
ailment  ?"    Answer :    *TTo." 

"7.  If  not  treated  within  five  years,  how  long  since  you  were  under 
the  care  of  a  physician,  and  for  what  cause?"    Answer:    "Never." 

"8.    Have  you  ever  had  la  grippe  ?    If  so,  when  ?"    Answer :    "No." 

"9.  Have  you  now  any  ailment,  disease  or  disorder?"  Answer: 
"No." 

^Applicant's  warrant  and  waiver:  I  do  hereby  warrant  that  the 
answers  as  written  to  the  above  questions  put  by  the  medical  examiner 
are  full,  complete  and  true,  and  the  same  shall  be  made  a  part  of  the 
herein  referred  to  application  for  membership ;  and  that  I  am  the  person 
who  signed  the  application  on  the  opposite  side  and  was  examined  as 
above.  If  I  have  not  been  vaccinated,  I  hereby  waive  all  claim  in  case 
of  death  or  disability  in  case  of  smallpox.  And  further,  I  hereby  waive 
all  claim  of  death  or  disability  due  to  the  effect  of  vaccination  here- 
after.   (Signed)    H.  A.  Brock,  Applicant." 

Dr.  Whitis,  witness  for  appellant,  testified:  That  he  resided  in 
Dallas ;  that  during  the  months  of  January,  February  and  March,  1900, 
he  was  engaged  as  a  physician ;  that  he  was  acquainted  with  Hiram  A. 
Brock;  "that  Hiram  A.  Brock  did  consult  me  and  had  been  advised 
by  me  as  a  physician  in  regard  to  his  health  within  the  five  years  prior 
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to  June,  1901,  and  January,  1901.  I  first  saw  Mr.  Brock  about  Jan- 
nary  23,  1900.  He  consulted  me  and  was  advised  by  me  with  reference 
to  granulated  eyelids.  I  advised  him  with  reference  to  granulated  eye- 
lids in  January,  1900.  I  treated  him  for  granulated  eyelids,  I  think, 
about  two  months.  I  do  not  know  that  I  ever  treated  Mr.  Brock  before 
June,  1900,  for  any  other  ailment  except  granulated  eyelids.  I  may 
have  given  him  a  tonic  or  something  of  the  sort.  I  advised  him  with 
reference  to  granulated  eyelids  in  Januaiy,  1900.  Granulated  eyelids 
is  generally  an  inflamed  condition  of  the  under  surface  of  the  eyelids, 
with  more  or  less  little  granules  upon  the  surface,  and  they  rub  the  ball 
of  the  eye  and  bring  on  a  kind  of  inflammatory  condition,  and  if  con- 
tinued in,  it  generally  brings  on  mopa  cutae,  or  coats  on  the  eye,  so  that 
the  eyesight  is  bad.  I  do  not  know  when  I  had  the  last  consultation 
with  him.  He  was  coming  to  my  office  nearly  every  day  for  two 
months.*' 

Appellant's  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  excluding  the  evidence  of  Dr.  A.  E.  Elmore,  offered  by  the  appellant 
to  show  that  granulated  eyelids  is  not  a  condition  of  health,  but  is  only 
a  local  inflammation,  and  that  the  answers  given  to  questions  6  and  7 
were  correct,  as  shown  in  plaintiff's  bill  of  exceptions  No.  4.'*  And 
the  following  proposition  is  submitted  thereunder:  "When  the  terms 
of  a  contract  do  not  explicitly  embrace  a  warranty  or  make  a  warranty 
a  part  of  the  contract,  then  extraneous  evidence  should  be  admitted  to 
show  the  materiality  of  the  terms  of  the  contract,  and  the  exclusion  of 
such  evidence  is  reversible  error."  And  also  the  following  proposition: 
'^Where  the  terms  of  a  written  contract  are  ambiguous,  indefinite  .or 
uncertain,  extraneous  evidence  is  admissible  to  show  the  meaning  of  the 
terms  used  in  the  contract,  and  the  intent  of  the  parties  making  the 
contract.'' 

As  to  question  6  and  its  answer  thereto,  when  viewed  in  connection 
with  the  testimony  of  Dr.  Whitis,  that  he  had  been  consulted  by  and 
had  advised  the  insured  with  reference  to  granulated  eyelids,  there  is 
some  doubt  in  our  minds  as  to  whether  the  ailment  of  granulated  eyelids 
is  one  that  would  be  regarded  as  affecting  the  health;  and  as  to  that 
question  and  the  answer  thereto,  it  might  have  been  proper  for  the 
court  to  have  permitted  appellant  to  introduce  expert  testimony  ex- 
planatory of  what  ailments  would  be  regarded  as  affecting  the  health. 
But  we  have  no  doubt  in  reference  to  question  7  and  the  answer  thereto. 
There  is  no  ambiguity  or  uncertainty  whatever  connected  with  this 
question,  or  the  answer  thereto,  which  would  require  any  explanation. 
It  is  clear  from  the  policy  or  certificate  of  insurance,  when  construed 
in  connection  with  the  application  of  the. insured,  that  the  statements 
made  by  him  in  answer  to  the  questions  of  the  medical  examiner  were 
by  the  contract  made  warranties.  Life  Assn.  v.  Harris,  94  Texas,  25 ; 
Flippin  V.  State  Life  Ins.  Co.,  30  Texas  Civ  App.,  362. 

In  appellant's  fifth  assignment  of  error,  complaint  is  made  of  the 
action  of  the  court  in  allowing  the  witness  Dr.  Whitis  to  answer  the 
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question^  'fDid  H.  A.  Brock  ever  consult  or  had  he  ever  been  advised 
by  yon  as  a  physician  in  regard  to  his  health  in  the  five  years  previous 
to  Ja^uary^  1901  ?^  The  answer  to  which  was,  **Yes/'  upon  the  ground 
that  such  question  was  leading.  There  is  nothing  in  this  question  to 
foggest  the  answer  desired,  and  besides,  it  appears  to  be  preliminary 
to  other  questions  that  were  designed  to  elicit  the  facts  sought  to  be 
proven,  and,  in  view  of  the  other  testimony  of  this  witness  which  was 
imobjectionable,  the  permission  of  the  question  and  admission  of  the 
answer  was  hannless. 

In  view  of  the  holding  of  this  court  above  indic^d,  the  matters  to 
which  appellant's  sixth,  seventh  and  tenth  assignments  of  error  relate 
become  immaterial. 

Appellant's  eleventh  assignment  of  error  complains  of  the  action  of 
lihe  court  below  in  instructing  the  jury  to  return  a  verdict  for  the  de- 
fendant We  are  of  the  opinion  that  there  was  no  error  in  this  action 
of  the  court  The  statement  of  the  insured  in  answer  to  question 
dumber  7,  hereinabove  quoted,  being  a  warranty,  and  the  undisputed 
proof  showing  the  falsity  thereof,  authorized  and  justified  the  court  in 
giving  such  instruction  to  the  jury.  Plippen  v.  State  Life  Ins.  C!o., 
30  Texas  Civ.  App.,  362 ;  Fidelity  M.  L.  Assn.  v.  Harris,  94  Texas,  26 ; 
1  Hay  on  Ins.,  3  ed.,  622;  Metropolitan  L.  Ins.  Co.  v.  McTeague,  49 
H.  J.  L.,  587;  Cobb  v.  Association  (Mass.),  26  N.  E.  Eep.,  230. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 
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Consumers  Cotton  Oil  Company  v.  W.  C.  Jonte. 

Decided  May  4.  1904. 


1r— Matter  and  Servant— Negligence— Evidence. 

Bvidence  held  to  warrant  the  submission  of  the  question  of  liability 
the  part  of  the  owner  of  a  cotton  gin  to  a  millwright  employed  therein  and 
injured  by  beinsr  struck  by  a  bale  of  cotton  thrown  to  the  ground  from  the 
pressroom,  on  grounds  of  negligence  in  failing  to  furnish  a  safe  place  for 
the  employe  to  do  his  work,  or  to  employ  competent  servants,  or  to  give 
them  proper  instructions  as  to  the  manner  of  performing  their  work;  and 
the  overruling  a  motion  for  new  trial  on  the  ground  of  contributory  negtf- 
gence  and  assumed  risk. 

2rf— Same— Assumed  Hisk. 

EMdence  held  not  to  present  or  require  the  submission  of  the  issue  of 
assumed  risk  by  servant,  and  requested  charges  thereon  held  properly  re- 
fused. 

Su-^Negligenoe^— Warning  of  Danger. 

The  duty  to  give  a  servant  warning  of  danger  implies  a  duty  to  giTe 
such  warning  as  should  be  sufficient. 

4w— Contributory  Negligence-— Burden. 

The  servant  seeking  recovery  for  injury  from  the  master's  negligence  i^ 
not  under  the  burden  of  disproving  contributory  negligence  on  his  own  part. 

Sri-^Negligence — Evidence— Custom. 

Evidence  held  admissible  as  tending  to  show  that  plaintiff  was  using  a 
passway  in  a  cotton  gin,  when  injured,  in  the  manner  customary  among  the 
employes  there. 

6w-— Evidence — Declarations  of  Master's  Superintendent. 

Declarations  by  the  superintendent  of  a  cotton  gin.  made  a  few  minutes 
after  injury  to  an  employe,  as  to  his  failure  to  give  instructions  to  the  serv- 
ant whose  negligence  caused  the  injury,  held  properly  admitted. 

7. — Evidence — Objection. 

Objections  going  to  a  question  to  and  answer  of  a  witness  as  a  whote 
do  not  entitle  appellant  to  complain  of  the  admission  of  a  part  of  the  an- 
swer, only  a  part  of  it  being  objectionable. 

8. — Evidence — Damages — Mortality  Tables. 

A  plaintiff  suing  for  permanent  personal  injury  may  prove  by  one  fam- 
iliar with  mortality  tables,  and  by  such  tables  themselves,  his  expectanoy 
of  life. 

9^ — Evidence — Medical  Expert — Expressions  of  Pain. 

An  objection  to  testimony  of  a  medical  expert  as  to  any  indications  of 
suffering  pain  given  by  plaintiff  while  such  expert  was  examining  him  to 
qualify  himself  as  a  witness  does  not  entitle  the  party  to  complain  of  only 
the  part  of  the  answers  which  were  mere  declarations  of  pain  and  not  in- 
voluntary shrinkings  therefrom  by  the  plaintiff.  Missouri  K.  &  T.  Ry.  Cou 
V.  Johnson,  96  Texas,  409,  followed. 

lOd — Negligence — Evidence — Custom. 

A  witness  familiar  with  the  methods  used  in  carrying  on  a  buslnem 
generally  may,  it  seems,  testify  thereto,  on  the  issue  whether  the  method 
pursued  by  defendant  was  a  safe  or  proper  one. 

11. — Fellow  Servant. 

A  millwright  employed  in  a  cotton  gin  and  another  employe  whose  duty 
it  was  to  drop  the  completed  bales  from  the  pressroom,  in  the  second  story; 
to  the  ground  were  fellow  sei^vants  and  the  court  should  have  so  instructed 
the  Jury  and  not  left  it  to  them  as  a  question  of  fact. 

12^ — Co-operating  Negligence. 

The  servant  may  recover  from  the  master  for  injury  by  negligence  ot 
the  latter  co-operating  with  that  of  plaintiff's  fellow  servant  to  cause  hJs 
injury. 

13. — Assumed   Risk— Charge— Entirely   Familiar. 

A  charge  on  assumption  by  the  servant  of  known  risks  should  not  ha'w 
been  confined  to  such  as  the  servant  was  "entirely"  familiar  with. 
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14r*Aa«um«d  Risk—- Choies  of  Ways. 

Where  the  servant  having^  a  choice  between  a  paasage  way  that  is  dan- 
fenms  and  one  that  is  safe,  is  injured  by,  knowingrly,  choosing  the  former 
he  should  not  be  permitted  to  recover. 

15^— Negligence— Incompetent  Servant. 

A  master  is  not  liable  for  injury  to  his  servant  by  the  incompetency  of 
a  fellow  servant  unless  negligent  in  employing  him. 

16w— Assumed  Risk— Knowledge— Evidence. 

On  the  issue  of  assumed  risk  in  choice  of  a  servant  between  passage 
ways  it  was,  it  seems,  permissible  to  ask  him  whether  he  "took  chances  In 
going  along  that  passage  way/'  as  tending  to  show  his  knowledge  of  the 
danger. 

17d— Incompetent  Servant — Opinion  Evidence. 

On  the  issue  of  negligent  employment  of  an  Incompetent  servant,  his 
foreman  should  have  been  permitted  to  testify  that  he  considered  him  com- 
petent 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
T.  D.  Montrose. 

W.  J.  J.  Smith,  Horace  WilliamSj  and  Oamett  £  Smith,  for  appel- 
lant. 

Evatis  i&  Elder  J  for  appellee. 

FISHER,  Chief  Justice. — ^The  appellee  brought  this  suit  against 
the  appellant  for  damages  arising  from  injuries  sustained  on  account 
of  being  struck  by  a  bale  of  cotton  which  was  thrown  from  the  upper 
stoiy  of  appellant^s  cotton  gin  by  an  employe  who  was  charged  with 
the  duty  of  throwing  cotton  bales  from  the  second  story  of  the  build- 
ing to  the  ground.  The  bale  in  question  struck  the  plaintiff  and 
caused  some  of  the  alleged  injuries;  he  at  the  time  he  was  struck  was 
using  the  passway  on  the  ground,  going  from  one  part  of  the  works  to 
the  other. 

The  appellee  at  the  time  he  was  injured  was  at  work  for  the  appel- 
lant as  a  millwright.  The  evidence  shows  that  the  duties  of  a  mill- 
wright are  to  keep  the  machinery  greased  and  to  see  to  the  conveyors 
and  belts,  and  look  after  the  machinery  and  everything  pertaining  to 
that  part  of  the  business.  His  business  requires  him  to  go  in  various 
places  where  the  work  is  being  carried  on;  and  the  appellee  testifies  that 
as  foreman  of  the  millwrights  he  had  to  lift  things  and  take  the 
machinery  to  pieces  and  had  to  do  the  same  work  as  anybody  else. 
And  the  evidence  shows  that  he  had  nothing  to  do  with  the  man  who 
manipulated  the  cotton  in  the  pressroom. 

The  bale  in  question  was  thrown  from  what  is  known  as  the  cotton 
pressroom  by  a  man  by  the  name  of  Hall,  who  was  charged  with  the 
performance  of  that  duty;  and  there  is  evidence  tending  to  show  that 
before  and  at  the  time  that  he  threw  the  bale  he  did  not  give  the  usual 
signal  required  at  that  time  in  order  to  give  warning  to  persons  below; 
nor  did  he  look  to  see  if  anyone  was  below  using  the  passway,  who 
might  be  injured  by  throwing  the  bale.    In  other  words,  there  is  evi- 
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dence  which  tends  to  show  that  he  did  not  obey  instructions  that  gov- 
erned his  conduct  in  throwing  out  the  bale,  and  that  he  was  guilty  of 
negligence  in  the  performance  of  that  service. 

The  grounds  of  negligence  charged  to  the  appellant  by  the  plaintiff 
in  his  petition  are,  that  the  appellant  failed  to  furnish  a  reasonably 
safe  place  in  which  the  plaintiff  was  to  perform  his  work,  and  to  keep 
the  premises  and  places  of  work  in  a  reasonably  safe  condition,  and  to 
furnish  a  reasonably  safe  way  and  means  for  the  plaintiff  and  other 
employes  to  pass  along  and  about  said  premises  from  one  part  to  an- 
other when  in  the  performance  of  their  duties;  and  failed  and  neg- 
lected to  provide  a  skidway  or  other  means  by  which  bales  of  cotton 
could  be  slided  to  the  ground ;  but  instead  thereof,  the  bales  were  neg- 
ligently and  carelessly  permitted  to  be  dropped  and  thrown  from  the 
door  to  the  ground  and  passway  below,  thereby  rendering  the  method 
of  discharging  the  bales  to  the  ground  and  to  the  passway  hazardous 
and  dangerous  to  the  plaintiff  and  other  employes  in  passing  along  the 
passway.  That  it  was  the  duty  of  the  servants  discharging  the  bales 
through  the  door  to  look  out  of  the  door,  and  give  warning  of  their 
intention  to  throw  the  bales;  but  that  in  this  instance  such  duty  was 
not  performed.  That  the  defendant  negligently  employed  and  placed 
in  charge  of  the  work  of  discharging  the  bales  from  the  door  as  above 
stated,  an  inexperienced,  incompetent,  untrustworthy  and  unreliable 
servant,  and  negligently  and  carelessly  failed  to  instruct  said  servant  in 
the  performance  of  his  duty,  with  a  view  to  the  safety  of  those  that, 
might  use  the  passway. 

The  defendant  pleaded  assumed  risk,  and  that  the  danger  of  using 
the  passway  at  the  time  that  the  plaintiff  was  injured  was  patent,  open 
and  obvious,  and  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  his  injuries,  if  any,  were  the  result  of  the  negligence 
of  a  fellow  servant. 

Verdict  and  judgment  were  in  appellee's  favor  for  the  sum  of 
$10,518.33. 

There  are  several  assignments  of  error  which  complain  of  the  action 
of  the  trial  court  in  submitting  the  issues  of  negligence  in  failing  to 
furnish  a  safe  way  for  the  plaintiff  to  pass,  and  for  the  failure  of  ap- 
pellant to  exercise  proper  care  in  employing  experienced  and  com- 
petent servants  to  discharge  the  cotton  from  the  pressroom,  and  in 
submitting  the  issue  of  such  servant's  inexperience  and  incompetency, 
and  for  the  failure  to  properly  instruct  him  as  to  how  to  discharge 
cotton  from  the  pressroom  and  to  give  the  necessary  warning,  on  the 
ground  that  there  is  no  evidence  to  authorize  the  submission  of  these 
questions  to  the  jury.  We  can  not  agree  with  appellant  that  the  evi- 
dence was  not  sufficient  to  authorize  the  court  to  submit  these  issues. 
There  is  some  evidence  in  the  record  bearing  upon  each  of  the  questions 
suggested. 

The  charges  complained  of  in  the  third  assignment  of  error  are  not 
on  the  weight  of  evidence.    And  the  fact  that  tiie  court  submitted  these 
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questions  to  the  jury  in  the  manner  as  stated,  affords  no  ground  of 
complaint  to  the  appellant. 

The  ninth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  submit  to  the  jury  a  special  instruction,  to  the  effect  that  if  the 
plaintiff  knew  the  dangers  and  risks  attending  the  work  prior  to  the 
time  that  he  had  received  his  injuries,  and  if  thereafter  he  remained 
in  the  service,  he  assumed  the  risk  of  the  injuries  and  could  not 
recover. 

The  court  did  submit  to  the  jury  the  question  of  assumed  risk.  In 
view  of  the  facts,  the  court  correctly  refused  to  give  the  special  in- 
struction requested.  There  is  evidence  to  the  effect  that  while  the 
plaintiff  knew  that  it  was  dangerous  to  use  the  passway  when  cotton 
was  being  discharged  from  the  pressroom,  still  there  is  testimony  which 
tends  to  show  that  such  danger  did  not  exist  if  the  servant  who  was 
charged  with  the  performance  of  the  duty  of  throwing  the  bale  from 
the  pressroom  was  competent  and  experienced,  or  had  been  properly 
instructed  as  to  his  duties  to  give  the  proper  warning  before  dis- 
charging  the  bale.  There  is  evidence  tending  to  show  that  the  plaintiff 
did  not  know  of  the  incompetency  of  the  servant  at  the  time  that  he 
used  the  passway.  And  the  evidence  shows  that  he  and  the  other  em- 
ployes were  in  the  habit  of  using  this  passway,  and  that  the  signals 
had  been  usually  given,  before  bales  were  thrown  from  the  press- 
room. 

The  danger  did  not  so  much  arise  from  the  use  of  the  passway,  but 
was  the  result  of  the  appellant's  employment  of  an  incompetent  servant, 
or  the  failure  to  instruct  him  as  to  his  duties,  or  the  negligence  of  the 
servant  in  failing  to  perform  his  duties  in  a  careful  way.  The  charges 
refused  assumed  that  the  mere  use  of  the  passway,  with  a  knowledge 
of  the  danger,  would  justify  a  verdict  in  favor  of  the  defendant,  al- 
though the  plaintiff,  under  the  circumstances,  could  assume  that  the 
servant  who  was  charged  with  the  duty  of  throwing  the  bale  would  give 
the  proper  warning,  and  that  the  appellant  had  performed  its  duty  in 
employing  a  servant  who  was  skillful  in  that  matter,  and  would  obey  the 
rules  with  reference  to  giving  the  usual  warning. 

There  was  no  error  in  refusing  the  instruction  as  bet  out  under  the 
thirteenth  assignment  of  error.  The  mere  fact  that  a  warning  was 
given,  although  not  sufficient,  where  the  duty  was  upon  the  servant 
to  give  a  sufficient  warning,  would  not  excuse  the  appellant  from  lia- 
bility, provided  the  appellant  had  not  provided  the  plaintiff  with  a 
safe  passway  in  going  to  his  work;  or  that  it  was  guilty  of  negligence 
in  employing  an  incompetent  servant,  or  failed  to  give  such  incom- 
petent servant  proper  instructions  in  reference  to  his  work  in  dis- 
charging the  bale. 

There  are  some  assignments  which  complain  that  there  are  unnec- 
essary repetitions  in  portions  of  the  charge.  We  do  not  think  that 
reversible  error  is  shown  in  this  respect. 

In  view  of  the  charge  submitted  by  the  court,  there  was  no  error  in 
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refusing  the  charges  set  out  under  the  eighteenth^  nineteenth  and 
twentieth  assignments  of  error. 

The  charge  requested  under  the  twenty-second  assignment  of  error 
was  argumentative,  and  there  was  no  error  in  refusing  it. 

There  was  no  question  of  accident  suggested  by  the  evidence,  as  stated 
in  the  twenty-third  assignment  of  error. 

There  was  no  error  in  refusing  the  charge  complained  of  in  the 
twenty-fifth  assignment  of  error.  This  charge  put  the  burden  upon 
the  plaintiff  to  establish  that  he  himself  was  not  guilty  of  negligence 
that  caused  or  contributed  to  his  injuries. 

The  evidence  complained  of  in  the  twenty-seventh  and  twenty-eighth 
assignments  of  error  was  admissible.  It  was  proper  for  the  plaintiff  to 
testify  that  the  passway  that  he  was  using  at  the  time  he  was  injured, 
was  used  by  all  the  men  around  the  building,  and  that  the  plaintiff 
frequently  passed  through  the  door  of  the  lower  room.  This  tended  to 
show  a  use  of  the  passway  by  the  plaintiff  and  other  employes,  and 
there  is  evidence  in  the  record  which  tends  to  show  that  such  customary 
use  was  within  the  knowledge  of  those  in  control  and  charge  of  the 
works.  This  evidence  had  some  bearing  on  the  question  as  to  whether 
the  plaintiff  was  guilty  of  contributory  negligence  in  using  the  pass- 
way,  and  as  having  some  bearing  on  the  care  and  caution  that  should 
be  exercised  by  the  appellant  in  discharging  bales  from  the  pressroom. 

The  twenty-ninth  assignment  of  error  complains  of  the  action  of 
the  court  in  permitting  plaintiff  to  testify  that  Mr.  Duncan,  defend- 
ant's superintendent,  told  him  that  he  had  failed  toinstruct  the  servant 
who  threw  the  bale  about  his  duties  in  exercising  care  and  caution  in 
throwing  cotton  from  the  pressroom.  Plaintiff  *did  testify  to  thid 
effect,  and  further  that  Mr.  Duncan  stated  that  the  man  was  a  new 
man,  and  that  he  had  been  too  busy  at  the  time  to  instruct  him.  The 
evidence  showed  that  this  statement  was  made  by  Mr.  Duncan,  de- 
fendant's superintendent,  a  few  minutes  after  the  plaintiff  was  in- 
jured ;  and  the  testimony  shows  that  he  at  the  time  was  the  defendant's 
superintendent,  practically  in  control  of  the  servants  operating  the  plant. 
We  are  of  the  opinion  that  the  evidence  was  admissible.  Plaintiff  while 
a  witness  on  the  stand  was  asked  the  question  by  the  appellant  to  the 
effect  *'that  you  (meaning  plaintiff)  just  assumed  the  risk  and  went 
under  it  (that  is,  the  bale  of  cotton).''  This  question  was  improper, 
because  it  asked  for  the  opinion  or  the  mere  conclusion  of  the  witness 
as  to  whether  he  assumed  the  risk. 

The  thirty-second  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  permitting  the  question  to  be  asked  the  witness  D.  B. 
Bailey,  whether  or  not  he  had  anything  to  do  with  the  employment  of 
George  Hall,  and  whether  in  his  opinion  Hall  was  qualified  to  fill 
the  position  that  he  was  selected  for.  It  appears  from  the  evidence 
that  the  George  Hall  here  inquired  about  was  the  servant  who  dis- 
charged the  bale  from  the  pressroom  that  injured  the  plaintiff.  The 
witness  answered  to  the  effect  that  he  had  nothing  whatever  to  do  with 
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the  employment  of  George  Hall ;  that  he^  Hall,  did  not  give  the  neces- 
8uy  warning,  which  was  an  important  part  of  his  duties,  either  from 
wsnt  of  capacity  to  comprehend  the  necessity  or  an  indifference  as  to 
the  result  of  such  failure.  The  defendant  objected  also  to  the  intro- 
duction of  the  answer  of  this  witness.  The  court  permitted  the  evidence 
to  be  introduced.  The  objection  was  to  the  question  and  the  answer  of 
the  witness  as  a  whole.  A  part  of  it  was  admissible.  Bailey  was  in  a 
position  to  know  whether  or  not  Hall  had  given  the  necessary  warn- 
ing when  the  bale  of  cotton  was  thrown.  He  testified  that  Hall  did 
not  give  the  necessary  warning.  This  much  of  his  evidence  was  ad- 
missible; and  it  was  also  admissible  for  him  to  testifv  that  the  warn- 
ing  was  a  part  of  the  duties  which  should  be  performed  by  Hall  before 
tte  bale  was  thrown.  These  were  facts  that  it  seems  were  within  the 
knowledge  of  the  witness.  The  balance  of  the  testimony  was  possibly 
not  admissible,  but  a  part  of  it  being  admissible  and  the  objection 
being  to  the  whole,  the  appellant  v^  in  no  condition  to  complain.  It 
should  have  urged  its  objections  to  the  objectionable  portion  of  the  evi- 
dence, or  should  have  requested  an  instruction  to  the  effect  that  it  be 
not  considered. 

The  thirty-third  assignment  of  error  complains  of  the  action  of  the 
eourt  in  permitting  the  witness  George  Hall  to  testify  about  the  use 
of  the  passway  in  which  the  plaintiff  was  injured,  by  other  employes  and 
by  the  superintendent.  This  character  of  evidence  has  been,  in  effect, 
passed  upon,  and  we  held  it  to  be  admissible. 

The  evidence  complained  of  in  the  thirty-fifth  assignment  of  error 
was  admissible.  The  witness,  if  he  was  familiar  with  the  American 
mortality  tables,  could  testify  as  to  the  life  expectancy  of  the  plaintiff, 
and  that  the  table  introduced  was  a  mortality  table  that  stated  the 
life  expectancy  of  men  at  different  ages. 

No  reversible  error  is  shown  in  admitting  the  evidence  of  Dr. 
Spanlding,  as  complained  of  in  the  thirty-seventh  assignment  of  error. 
We  do  not  mean  to  say  that  all  of  his  testimony  was  admissible,  but 
the  manner  of  objection  to  its  introduction,  as  shown  by  the  bill  of 
exception,  is  similar  to  that  urged  in  Missouri  K.  &  T.  By.  Co.  v. 
Johnson,  95  Texas,  411.  In  accordance  with  the  ruling  there  made, 
we  must  hold  that  no  reversible  error  is  shown  in  admitting  the  evi- 
dence of  this  witness. 

We  are  not  prepared  to  hold  that  the  evidence  of  Bailey,  as  com- 
plained of  in  the  thirty-eighth  assignment  of  error,  was  not  admissi- 
ble. The  petition  alleged  that  the  appellant  had  selected  a  danger- 
ous way  of  discharging  its  cotton  from  the  pressroom,  and  was  guilt} 
of  negligence  in  not  using  another  method,  which  is  stated  in  the 
petition.  The  evidence  as  objected  to  is  that  of  a  witness  who  showb 
some  familiarity  with  the  best  and  usual  methods  of  constructing  oil 
mill  plants,  and  the  way  in  which  cotton  should  be  discharged  from 
the  second  floor  to  the  ground  floor. 

The  thirty-ninth  assignment  of  error,  excepting  in  some  particulars 
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that  will  be  hereinafter  noticed^  complains  generally  of  the  action  of 
the  court  in  overruling  appellant's  motion  for  a  new  trial,  on  the 
ground  that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
assumed  the  risk  with  a  knowledge  of  the  danger,  and  that  the  de- 
fendant was  not  guilty  of  negligence  in  the  selection  of  its  servants 
to  discharge  cotton  from  the  pressroom,  and  that  such  servant  was 
properly  instructed  With  reference  to  his  duties.  There  is  evidence 
in  the  record  which  authorizes  us  to  overrule  this  assignment. 

In  view  of  another  trial,  we  express  no  opinion  as  to  the  question 
raised  in  the  fortieth  assignment  of  error. 

The  sixth,  seventh,  twelfth,  fourteenth,  fifteenth  and  thirty-aixth 
assignments  of  error  will  be  considered  together  in  disposing  of  the 
questions  raised  by  them.  The  court  submitted  to  the  jury  for  their 
determiuation  whether  or  not  the  plaintiff  and  the  servant  that  dis- 
chargea  the  bale  of  cotton  from  the  pressroom  were  fellow  servants, 
and  refused  instructions  to  the  effect  that  they  were  fellow  servants. 
The  statute  upon  the  subject  of  fellow  servants,  relating  to  employes 
in  the  service  of  railway  companies,  etc.,  has  no  application  to  tliis  case; 
and  under  the  doctrine  announced  in  St.  Louis  A.  &  T.  Ry.  Co.  v. 
Welch,  72  Texas,  299,  there  can  be  no  question  about  the  fact  that 
the  plaintiff  and  Hall,  the  man  that  discharged  the  bale  from  thQ 
pressroom  that  injured  the  plaintiff,  were  fellow  servants  at  that  time, 
and  the  court  should  have  so  instructed  the  jury.  Oriental  Investment 
Co.  V.  Sline,  17  Texas  Civ.  App.,  692. 

One  of  the  appellant's  defenses  was  that  the  plaintiff  was  injured  by 
the  negligence  of  a  fellow  servant,  and  there  is  some  evidence  tending 
to  support  this  defense.  The  charge  of  the  court  left  it  to  the  jury  to 
determine  whether  or  not  the  plaintiff  and  the  servant  who  discharged 
the  bale  were  fellow  servants,  and  the  jury  may  have  concluded  from 
the  instructions  upon  this  subject  that  they  were  not  fellow  servants; 
and,  consequently,  although  the  plaintiff  sustained  his  injuries  merely 
and  solely  by  reason  of  the  negligence  of  such  servant,  he  could  stiU 
recover.  If  they  were  fellow  servants,  and  the  injuries  to  the  plaintiff 
were  directly  traceable  to  the  negligence  of  the  fellow  servant,  inde- 
pendent of  the  negligence  of  the  master,  then  the  plaintiff  could  not 
recover.  But  .if  the  plaintiff  was  injured  by  reason  of  the  negligence 
of  the  master  in  failing  to  provide  a  safe  passage  way ;  or  if  the  master 
was  negligent  in  failing  to  exercise  proper  care  in  employing  a  com- 
petent and  experienced  servant  to  discharge  cotton  from  the  pressroom, 
or  was  guilty  of  negligence  in  failing  to  properly  instruct  him  as  to 
bis  duties  with  reference  to  a  proper  warning  before  discharging  the 
bale,  and  the  injury  to  the  plaintiff  was  the  result  of  such  negligence 
of  the  master,  then  the  fact  that  the  plaintiff  and  the  one  discharging 
the  bales  were  fellow  servants  would  not  affect  the  plaintiff's  right 
to  recover,  although  the  servant  might  have  been  guilty  of  negligence  in 
discharging  the  bale.  There  is  some  evidence  tending  to  show  that 
the  appellant  had  furnished  a  safe  way;  or,  in  other  words,  that  there 
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was  open  to  the  plaintiff  a  safe  passage  way  to  and  from  his  work^  and 
that  the  servant  was  competent^  and  that  the  master  had  given  him 
proper  instructions  to  observe  the  rule  with  reference  to  warning  before 
discharging  the  bale  from  the  pressroom.  If  the  jury  should  accept 
the  view  that  these  defenses  were  established  by  the  evidence,  or  that 
the  plaintiff  had  failed  to  prove  the  negligence  in  this  respect,  and 
of  the  negligence  of  a  fellow  servant,  then,  as  before  stated,  the  ap- 
pellant would  be  entitled  to  a  verdict. 

For  the  error  of  the  court  in  submitting  to  the  jury  the  question 
for  their  determination  whether  the  plaintiff  and  the  servant  who 
discharged  the  bale  were  fellow  servants,  and  in  not  instructing  the 
jury  that  such  was  their  relationship,  the  judgment  will  be  reversed  and 
the  cause  repianded. 

Subject  to  the  propositions  of  law  just  stated,  the  charges  com- 
plained of  in  the  sixth  and  seventh  assignments  of  error. were,  in  the 
main,  correct. 

The  charge  complained  of,  as  stated  in  the  eighth  assignment  of 
error  was,  in  the  main,  correct.  But  it  should  have  omitted  the  word 
''entirely*'  preceding  the  word  "familiar.**  It  instructs  the  jury  that  if 
the  plaintiff  was  entirely  familiar  with  all  the  circumstances  and  con- 
ditions surrounding  the  place  of  accident,  etc.,  then  he  assumed  the 
risk  or  was  guilty  of  contributory  negligence.  The  plaintiff  might  be 
subject  to  the  charge  of  contributory  negligence  or  the  doctrine  of 
assumed  risk  without  being  entirely  familiar  with  all  the  surround- 
ing circumstances  and  conditions.  Mere  familiarity  with  the  surround- 
ings and  circumstances  might  be  sufficient  to  create  an  assumption  of 
risk,  or  charge  one,  when  encountering  danger,  with  contributory  neg- 
ligence, although  there  might  not  be  an  entire  familiarity  with  all  the 
circumstances  and  conditions  surrounding  the  place  of  accident. 

The  charge  requested  as  set  out  under  the  tenth  assignment  of  error 
should  not  have  been  given  in  the  form  as  stated ;  but  in  view  of  another 
trial,  if  the  issue  is  again  in  the  case,  we  suggest  that  it  be  properly 
submitted  to  the  jury. 

The  contention  of  the  appellant  was  that  another  safe  way  was 
open  to  the  plaintiff  at  the  time  when  he  followed  the  passway,  and 
when  the  bale  of  cotton  was  discharged  and  injured  him.  If  there  was 
a  different  and  convenient  passage  way  which  the  plaintiff  had  knowl- 
edge of,  which  he  could  have  used  in  going  to  and  from  his  work,  and 
which  in  the  exercise  of  ordinary  care  for  his  own  safety,  with  his 
knowledge  of  the  situation,  surroundings  and  circumstances,  he  should 
have  taken,  and  such  failure  was  negligence  upon  his  part  which 
contributed  to  his  injuries,  then  he  could  not  recover. 

On  the  subject  just  discussed  the  trial  court  should  also  have  given 
the  special  instruction  as  stated  under  the  twenty-first  assignment  of 
error  on  the  subject  of  assumed  risk;  subject,  however,' to  the  qualifica- 
tion that  the  charge  should  embody  the  idea  that  such  other  safe 
way  was  known  to  the  plaintiff,  and  that  under  the  then  existing  cir- 
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cumstances  the  plaintiff  knew  that  it  was  dangerous  to  use  the  passage 
way  that  he  did  use  when  he  was  injured.  The  court's  charge  did, 
in  some  respects,  embody  the  idea  as  stated  in  the  special  instruction 
which  is  set  out  under  the  twenty-fourth  assignment  of  error,  which 
was  refused,  but  the  charge  here  requested  and  which  was  refused 
pointedly  called  the  jury's  attention  to  the  subject  embraced  in  the 
charge,  and  it  should  have  been  given  in  the  form  as  requested. 

The  master  is  not  always  responsible  for  the  conduct  of  the  incom- 
petent servant.  If  he  exercises  proper  care  in  selecting  the  servant 
and  ascertaining  his  competency  and  fitness,  it  is  all  that  the  law  re- 
quires. The  mere  fact  of  the  incompetency  of  the  servant  does  not 
make  the  master  liable,  if,  as  stated  before,  he  has  exercised  proper 
care  in  his  selection,  and  in  ascertaining  whether  he  is  competent  and 
fit  to  do  the  work  that  he  is  employed  to  perform.  This  principle  is 
embraced  in  the  special  instruction  which  was  refused,  and  which  it 
was  error  for  the  court  not  to  give. 

We  are  of  the  opinion  that  it  was  proper  to  require  the  plaintiff, 
while  on  the  stand  as  a  witness,  to  answer  the  questions  as  stated  in 
the  bill  of  exceptions  set  out  under  the  thirty-first  assignment  of  error. 
The  fact  that  the  plaintiff  would  have  testified  "that  he  took  chances 
in  going  along  the  passage  way*'  has  a  tendency  to  show  that  he  knew 
of  the  danger,  and  knew  that  he  was  running  some  risk  when  he  se- 
lected that  route. 

The  evidence  which  is  set  out  under  the  twenty-fourth  assignment 
of  error,  and  which  was  excluded,  was  admissible.  The  opinion  of  the 
foreman,  Ogden,  that  he  regarded  Hall,  the  man  who  discharged  the 
bale  that  struck  plaintiff,  as  a  reliable  man,  was  admissible.  It  bore 
upon  the  competency  of  the  servant  Hall,  and  could  be  considered  for 
what  it  was  worth,  as  having  some  bearing  upon  the  diligence  or  the 
care  exercised  by  the  appellant  in  selecting  Hall  to  perform  this  kind 
of  work. 

For  the  errors  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Samuel  Zettlemoyer  v.  John  W.  Mears  and  Wipe. 

Decided  May  4,  1904. 

Homestead — ^Abandonment — Mortgage. 

Svldence  considered  and  held  sufSclent  to  support  a  finding  that  mort- 
gased  land  had  not  been  abandoned  as  homestead  when  the  mortgage  was 
given  thereon,  though  the  mortgagor  owned  and  resided  on  another  place. 

Appeal  from  the  District  Court  of  Menard.  Tried  below  before  Hon. 
J.  W.  OimminB. 

Wright  dk  Wynn,  for  appellant. 

No  briefs  for  appellees.  ' 

JAMES,  Chief  Justice. — The  only  question  presented  by  appellant 
is  the  sufficiency  of  the  testimony  to  sustain  a  finding  that  the  mortgaged 
land  had  not  been  abandoned  as  homestead  when  appellant  took  a  mort- 
gage thereon.    Further  than  this  a  statement  of  the  case  is  unnecessary. 

It  appears  from  testimony  in  the  record  that  in  the  latter  part  of 
1897  Mears,  with  his  wife  and  three  children,  moved  from  the  farm  in 
question,  which  was  in  Menard  County,  to  a  place  in  Menardville,  which 
place  he  purchased  in  the  spring  of  the  following  year,  and  where  he 
has  since  lived.  The  place  has  not  been  fully  paid  for.  Plaintiff  testi- 
fied that  when  he  loaned  the  money  Mears  told  him  he  was  through  with 
the  farm  and  that  he  would  never  make  Mrs.  Mears  live  there  again^ 
and  that  his  home  was  here  in  Menardville  on  the  place  where  he  was 
living.  It  was  proved  that  Mears  had  voted  in  Menardville  at  every 
election  since  moving  there,  and  that  the  farm  was  in  another  precinct. 
Also  that  he  had  not  cultivated  the  farm  since  he  left  it,  and  had  been 
renting  it  out,  but  kept  on  it  what  few  cattle  he  had,  also  his  work 
horses,  which  he  would  go  and  get  when  he  wanted  to  use  them;  ako 
that  the  house  on  the  farm  was  a  two-room  house,  in  very  bad  repair  at 
the  time  of  the  trial,  but  habitable  and  people  were  living  in  it.  The 
place  in  Menardville  was  a  six-room  house.  He  now  has  now  four 
children,  the  oldest,  however,  having  married  and  moved  away. 

Mears  testified  that  he  had  no  recollection  of  telling  Zettlemoyer  that 
he  never  intended  to  take  his  wife  back  to  the  farm ;  that  he  moved  to 
Menardville  for  the  purpose  of  educating  his  children;  never  intended 
to  permanently  abandon  the  farm  as  his  homestead,  and  always  had  the 
intention  of  returning  to  it.  Mrs.  Mears  testified  that  when  they  moved 
to  Menardville  they  had  no  intention  of  permanently  abandoning  their 
home  on  the  farm,  but  came  there  to  school  their  children  with  the  ex- 
pectation of  making  the  farm  their  permanent  home.  She  did  not  know 
that  the  home  on  the  farm  was  suitable  for  their  family  or  not,  but 
that  they  did  live  in  it  for  nine  years.    The  reason  that  they  bought  the 
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house  in  town  was  that  fhey  got  it  on  such  terms  that  it  was  about  like 
paying  rent. 

William  Bevans^  a  banker  (presumably  in  Menardville)^  testified  that 
he  had  loaned  Mears  money  to  take  up  his  purchase  money  notes  on  the 
place  in  Menardville,  and  that  about  a  year  ago  Mears  told  him  he  was 
going  to  move  back  to  the  farm. 

From  this  testimony  it  can  not  be  said  as  a  matter  of  law  that  Mears 
had  prior  to  the  mortgage  formed  the  intent  not  to  return  to  live  on  the 
farm.  The  conclusion  as  to  this  fact,  which  the  trial  judge  necessarily 
made  in  rendering  his  judgment,  can  not  on  this  evidence  be  set  aside. 

Affirmed, 
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<  Tbxa8  &  Pacimo  Railway  Company  v.  R.  C.  Watts. 

Decided  May  4,  1904. 

1^— Evidence— Effect  of  Personal  Injury— Opinion. 

Wbere  In  an  action  for  personal  injuries  plaintiff  was  asked,  "To  what 
extent  do  you  think  you  are  still  injured  in  the  way  of  strength  and  ability 
to  work;  how  much  are  you  at  this  time  weakened  or  reduced  in  the  way  of 
strength  and  the  doing  of  work,  or  the  ability  to  work,  as  the  result  of  these 
injuries?"  his  answer,  "More  than  one-half,  anyhow,"  was  not  inadmissible 
as  being  an  opinion. 

2rf— Personal  Injury — ^Verdict  Not  Excessive. 

A  verdict  for  11999  for  personal  injuries  to  a  stout  man  earning  $86  per 
month  and  hurt  by  being  run  over  by  a  hand  car,  held  not  excessive. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson. 

B.  0.  Bidwell  and  H.  C.  Shropshire,  for  appellant 

J.  C.  Wihon  and  R.  L.  Biennis,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  was  thrown  from  a 
hand  car  and  injured.  The  verdict  and  judgment  appealed  from  al- 
lowed him  $1999,  all  the  damages  claimed.  Exceptions  to  the  amount 
of  the  verdict  and  to  the  admission  of  testimony  bearing  on  that  issue 
were  the  only  exceptions  reserved  in  the  court  below,  and  no  other  ques- 
tions are  raised  in  this  court. 

After  describing  minutely  his  injuries  and  giving  their  history  and 
effect,  appellee  was  asked  the  following  question  by  his  counsel:  'To 
what  extent  do  you  think  you  are  still  injured  in  the  way  of  strength 
and  ability  to  work;  how  much  are  you  at  this  time  weakened  or  reduced 
in  the  way  of  strength  and  the  doing  of  work,  or  the  ability  to  do  work, 
as  the  result  of  these  injuries?^'  To  which  appellant  objected  because 
the  question  called  for  an  opinion  of  the  witness.  The  objection  was 
overruled  and  appellee  answered:  'Ttfore  than  one-half,  anyhow.''  This 
ruling  was  warranted  by  the  following  authorities :  International  &  O. 
N.  Ry.  Co.  V.  Locke,  67  S.  W.  Bep.,  1082,  in  which  writ  of  error  was 
refused;  68  S.  W.  Rep.,  16;  Chicago  R.  I.  &  T.  Ry.  Co.  v.  Long,  26 
Texas  Civ.  App.,  601,  65  S.  W.  Rep.,  882,  and  cases  there  cited. 

The  verdict  was  not  excessive.  Appellee  was  but  26  years  old,  and 
was  a  stout  man  earning  about  $35  a  month  when  he  was  run  over  by 
the  band  car.  He  was  rendered  unconscious  for  some  time,  had  to  be 
carried  to  the  hospital,  suffered  considerable  pain,  and  was  not  able  to 
work  for  three  or  four  months,  and  has  only  been  able  to  do  light  work 
since.  One  side  of  his  head  was  cut  and  also  the  left  ear.  His  arm 
was  split  open  at  the  elbow  and  he  was  injured  across  the  back,  which 
he  testified  was  'Tbadly  crushed.*'  According  to  his  version,  the  injury 
in  the  back  was  the  principal  injury,  from  which  he  had  not  recovered 
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at  the  time  of  the  trial,  more  than  a  year  after  he  was  injured.  The 
phyeicians  who  attended  him  in  the  railroad  hospital  were  not  called  to 
rebut  the  case  made  by  his  testimony.  We  refer  to  appellee's  brief  for 
a  more  detailed  statement  of  his  injuries  and  losses. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  A.  Robertson  and  H.  K  Byars^  Administrators^  v. 

Natt  Holman^  Executor. 

Decided  May  6,  1904. 

Not<    Attornay  Fee»»Estoppel. 

Where  the  maker  of  a  note  stipulates  for  10  per  cent  attorney  fees  In 
case  tfae  services  of  an  attorney  are  required  in  collection,  he  is  estopped 
from  sayiniT  that  such  sum  is  unreasonable,  in  the  absence  of  a  showing  of 
fraud  or  mistake  in  making  the  note  or  that  the  holder  of  the  note  actually 
secured  the  seryices  of  an  attorney  for  less  than  the  agreed  10  per  cent. 
Kstate  of  Dunovant,  Deceased,  v.  R.  E.  Stafford  &  Co.,  36  Texas  Civ.  App., 
— ,  followed. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

McCormick  &  Brown  and  Adkins  &  Green,  for  appellant. 

W.  S.  Holman,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit, by  appellee  as  ex- 
ecutor of  the  estate  of  John  T.  Holman,  deceased,  against  the  appellants 
as  administrators  of  the  estate  of  William  Dunovant,  deceased,  to  es- 
tablish a  claim  against  said  estate  for  the  sum  of  $17,247.60  principal 
and  interest  due  upon  five  promissory  notes  executed  by  said  Dunovant 
in  favor  of  said  John  T.  Holman,  and  the  further  sum  of  $1724.76 
attomey^s  fees  as  stipulated  in  said  notes.  Each  of  the  notes  sued  upon 
contained  a  stipulation  for  the  payment  of  "10  per  cent  attorney's 
fees  if  placed  in  the  hands  of  an  attorney  for  collection  after  maturity, 
or  if  collected  through  the  probate  court.'*  The  notes  not  having  been 
paid  at  maturity,  appellee  after  the  death  of  William  Dunovant  placed 
them  in  the  hands  of  his  attorney  for  collection  and  agreed  to  pay  said 
attorney  10  per  cent  upon  the  amount  of  the  principal  and  interest 
•due  npon  the  notes  as  compensation  for  his  services  in  collecting  them. 
The  attorney  prepared  and  presented  to  appellants  a  claim  against 
the  estate  of  Dunovant  for  the  principal  and  interest  due  upon  the 
notes  and  the  attorney's  fees  as  therein  provided  for.  The  appellants 
allowed  the  claim  for  the  amount  of  the  principal  and  interest  of  the 
notes  but  refused  to  allow  the  claim  for  the  10  per  cent  attorney's 
fees,  and  in  lieu  thereof  allowed  the  sum  of  $400.  This  allowance 
was  not  accepted  by  appellee  and  he  brought  this  suit  to  establish  the 
full  amount  of  his  claim. 

The  petition  alleges  and  the  evidence  sustains  the  facts  before  set 
out.  The  appellants  answered  by  general  denial  and  by  special  pleas 
in  which  it  is  averred  in  substance  that  the  attorney's  fees  claimed  by 
appellee  are  exorbitant  and  unreasonable,  and  that  the  stipulation  in 
said  notes  for  the  payment  of  10  per  cent  attorney's  fees  was  only  in- 
tended as  a  contract  indemnifying  the  holder  of  the  notes  against  the 
reasonable  cost  of  their  collection;  that  the  sum  of  $400  allowed  by 
appellants  as  attorney's  fees  is  a  fair  and  reasonable  compensation  for 
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the  servicee  rendered  by  appellee's  attorney,  and  that  the  contract  made 
by  appellee  with  aaid  attorney  for  the  payment  of  10  per  cent  of  the 
principal  and  interest  due  upon  aaid  notes  as  attorney's  fees  is  uncon- 
scionable and  unreasonable  and  should  not  be  enforced  against  the 
estate  of  said  Dunovant. 

The  cause  was  tried  in  the  court  below  without  a  jury  and  judgment 
rendered  in  favor  of  appellee  for  the  fidl  amount  of  his  claim^  in- 
cluding the  10  per  cent  attome/s  fees. 

Appellee  excepted  in  the  court  below  to  the  appellants'  answer,  but 
no  action  seems  to  have  been  taken  by  the  court  upon  said  exception* 
Upon  the  trial  appellants  offered  to  prove  that  the  amount  of  attorney's 
fees  claimed  by  appellee  was  unreasonable,  and  that  the  amount  allowed 
by  appellants  was  a  reasonable  compensation  for  the  services  rendered 
and  necessary  to  be  rendered  by  appellee's  attorney  in  the  prosecution  of 
appellee's  claim.  The  trial  court  held  that  this  evidence  was  imma- 
terial and  refused  to  hear  it. 

The  only  assignment  of  error  in  appellants'  brief  assails  the  ruling 
of  the  court  in  refusing  to  admit  evidence  of  the  unreasonableness  of 
appellee's'  claim  for  attorney's  fees.  The  question  presented  by  this 
assignment  has  been  passed  upon  by  this  court  in  the  case  of  Estate 
of  William  Dunovant,  Deceased,  r.  B.  E.  Stafford  &  Co.,  this  day  de- 
cided (36  Texas  Civ.  App.,  — ),  and  we  refer  to  the  opinion  in  that  case 
for  our  views  upon  the  question. 

In  accordance  with  the  views  expressed  in  the  opinion  referred  to 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Estate  op  William  Dunovant,  Deceased,  v.  E.  E.  Stafford  &  Co. 

Decided  May  6,  1904. 

1^— Note— Attorney  Fee»— Estoppel— Cases  Distinguished. 

Where  the  maker  of  a  note  stipulates  for  10  per  cent  attorney  fees  In 
case  the  services  of  an  attorney  are  required  in  collection,  he  is  estopped 
from  saying  that  such  sum  is  unreasonable,  in  the  absence  of  a  showing  of 
fraud  or  mistake  in  making  the  note  or  that  the  holder  of  the  note  actually 
secured  the  services  of  an  attorney  for  less  than  the  agrreed  10  per  cent. 
Luzenburg  v.  B.  &  L.  Assn.,  9  Texas  Civ.  App.,  261;  Hammond  v.  Atlee,  15 
Texas  Civ.  App.,  267,  distinguished. 

2ri — Jurisdiction — County    Court — ^Administrators— Lien — IVIandamus. 

The  county  court  in  which  the  administration  of  an  estate  is  pending 
has  exclusive  Jurisdiction  of  such  estate  and  no  other  court  has  authority 
to  enjoin  the  administrators  from  using  work  stock  upon  which  a  lien  is  held 
or  to  issue  writ  of  mandamus  to  compel  the  sale  of  such  stock  in  satisfac- 
tion of  the  lien. 

Appeal  from  the  District  Court  of  Colorado.    Tried  below  before 
Hon.  M.  Kennon. 

McCormick  &  Brown  and  Adkins  &  Green,  for  appellant. 

Foard,  Thompson  &  Townsend  and  Baker,  Botts,  Baker  &  Lovett 
for  appellee. 

PLEASANTS,  Assooute  Justice. — Appellee,  Sarah  E.  Stafford,  a 
feme  sole,  doing  business  under  the  name  of  R.  E.  Stafford  &  Co., 
brought  this  suit  against  J.  A.  Eobertson  and  H.  E.  Byars,  joint  ad- 
ministrators of  the  estate  of  William  Dunovant,  deceased,  to  establish 
a  claim  against  said  estate  based  upon  four  promissory  notes  executed 
by  said  Dunovant  in  favor  of  appellee.  These  notes  are  secured  by  a 
mortgage  upon  real  and  personal  property  which  is  fully  described  in 
the  petition.  Each  of  the  notes  contains  a  stipulation  for  the  pay- 
ment of  10  per  cent  attorney's  fees  if  placed  in  the  hands  of  an  attorney 
for  collection  after  maturity.  The  petition  alleges  that  after  default 
had  been  made  in  the  payment  of  said  notes  they,  together  with  said 
mortgage,  were  placed  in  the  hands  of  appellee's  attorneys  for  collec- 
tion under  a  contract  and  agreement  between  appellee  and  her  said 
attorneys  by  which  they  were  to  receive  as  compensation  for  their 
services  in  enforcing  the  collection  of  said  notes  the  10  per  cent  therein 
stipulated  and  agreed  to  be  paid  for  such  services.  That  acting  under 
their  said  contract  her  attorneys  prepared  and  presented  to  said  admin- 
istrators a  properly  prepared  and  verified  claim  against  said  estate  for 
the  amount  of  the  principal  and  interest  and  attorney's  fees  due  upon 
said  notes  and  also  for  the  enforcement  of  said  mortgage.  That  said 
claim  was  presented  to  the  administrators  on  April  2,  1903,  and  on 
April  22;  1903,  said  administrators  by  proper  indorsements  thereon 
allowed  the  claim  to  the  extent  of  the  principal  and  interest  due  on  the 
notes,  and  recognized  the  lien  created  by  said  mortgage,  but  refused 
to  allow  the  10  per  cent  attorney's  fees  as  stipulated  in  the  notes,  and 
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in  lieu  thereof  allowed  the  sum  of  $750.  Appellee  refused  to  accept  the 
allowance  as  made  by  said  administrators  and  instituted  this  suit  to 
recover  the  full  amount  of  the  attomey^s  fees  agreed  to  be  paid  in  said 
notes.  The  petition  further  alleges  that  the  estate  is  insolvent  and 
that  the  value  of  the  property  included  in  said  mortgage  is  not  suffi- 
cient to  pay  plaintiff's  claim.  That  the  personal  property  included  in 
the  mortgage  consists  of  300  head  of  mules^  100  head  of  horses  and 
about  200  head  of  stock  cattle.  That  the  administrators  have  refused 
to  apply  for  a  sale  of  said  property  and  using  said  mules  and  horses 
in  the  cultivation  of  a  crop  upon  the  farm  belonging  to  said  estate, 
and  that  by  reason  of  the  hard  work  to  which  said  animals  are  being 
subjected  they  are  rapidly  deteriorating  and  depreciating  in  value  and 
will  soon  become  worthless.  It  is  further  alleged  that  said  stock  cattle 
are  wholly  uncared  for  by  the  administrators  and  have  become  scat- 
tered, and  many  of  them  lost.  The  prayer  of  the  petition  is  for  re- 
covery of  the  full  amount  of  the  principal,  interest  and  attomey^a 
fees  due  upon  said  notes  and  a  foreclosure  of  the  mortgage  upon  the 
property  therein  described,  for  an  injunction  restraining  the  adminis- 
trators from  further  working  or  using  said  horses  and  mules,  and  for 
a  mandamus  requiring  them  to  forthwith  apply  to  the  County  Court 
of  Colorado  County  for  an  order  authorizing  them  to  sell  all  of  the 
personal  property  described  in  said  mortgage,  and  to  sell  said  property 
as  soon  as  practicable  after  obtaining  such  order. 

The  defendants  answered  by  general  demurrer  and  by  special  excep- 
tions and  a  plea  to  the  jurisdiction  of  the  court  as  to  that  portion  of 
plaintiff's  petition  seeking  relief  by  injunction  and  mandamus,  and 
further  specially  pleaded  that  the  contract  for  attorney's  fees  contained 
in  said  notes  were  contracts  for  indemnity,  and  intended  to  hold  plain- 
tiffs harmless  against  all  reasonable  costs  incurred  in  the  collection  of 
said  notes;  that  plaintiffs  had  not  contra(>ted  with  their  attorneys  to 
pay  them  the  whole  amount  stipulated  in  said  notes  as  attorney's  fees, 
and  that  if  they  had  that  such  contract  was  unreasonable  and  out  of 
proportion  to  the  services  to  be  rendered,  and  that  plaintiffs  had  not 
acted  reasonably  in  making  said  contract. 

The  plaintiff  filed  special  exceptions  to  the  defendant's  answer.  These 
exceptions  were  sustained  by  the  court  to  that  portion  of  the  answer 
which  set  up  as  a  defense  the  unreasonableness  of  the  attorney's  fees 
claimed  by  plaintiff.  The  court  also  sustained  defendant's  plea  to  the 
jurisdiction  and  exceptions  addressed  to  the  right  of  the  plaintiff  to  said 
writs  of  injunction  and  mandamus. 

The  matters  being  submitted  to  the  court  without  a  jury,  judgment 
was  rendered  for  the  plaintiff  for  her  debt,  interest,  costs  of  suit,  stip- 
ulated attorney's  fees,  and  the  establishment  of  her  lien,  from  which 
judgment  the  defendants  have  prosecuted  this  appeal. 

Upon  the  trial  of  the  cause  the  defendants  offered  to  prove  that  the 
$750  allowed  by.  them  as  attorney's  fees  was  a  reasonable  compensation 
for  the  services  necessary  to  be  performed  by  plaintiff's  attorneys  in 
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the  collection  of  8aid  notes^  but  the  court  declined  to  hear  such  proof. 
The  amount  of  the  principal  and  interest  due  upon  the  notes  at  the 
time  of  the  trial  aggregated  the  sum  of  $26^212.07^  for  which  amount, 
with  10  per  cent  thereon  as  attorneys  fees^  judgment  was  rendered  in 
favor  of  plaintiff. 

The  evidence  shows  that  under  the  contract  made  by  plaintiff  with 
her  attorneys  they  were  to  receive  as  compensation  for  their  services  the 
full  amount  of  the  attorney's  fees  stipulated  to  be  paid  in  said  notes. 
No  issue  is  raised  by  appellants  as  to  the  sufSciency  of  the  evidence  to 
sustain  the  allegations  of  the  petition;  the  only  question  presented  by 
them  being  whether  the  trial  court  erred  in  sustaining  plaintiff's  ex- 
ceptions to  defendants'  plea  that,  the  contract  for  attorney's  fees  being 
a  contract  for  indemnity,  plaintiff  was  only  entitled  to  recover  on 
said  contract  an  amount  sufficient  to  reasonably  compensate  their  at- 
torneys for  the  services  necessary  to  be  rendered  by  them  in  the  collec- 
tion of  said  notes. 

The  exact  question  here  presented  has  not,  so  far  as  we  have  been  able 
to  ascertain,  been  decided  by  our  Supreme  Court,  but  we  are  of  opinion 
that  the  ruling  of  the  trial  court  should  be  sustained.  In  the  cases  of 
Simmons  v.  Terrell,  75  Texas,  275,  and  Morill  v.  Hoyt,  83  Texas,  59, 
it  was  held  that  the  payee  of  a  note  which  provided  for  the  payment  of 
10  per  cent  attorney's  fees  in  event  "suit"  became  necessary  for  the 
collection  of  the  note  was  entitled  to  recover  the  attorney's  fees  against 
the  administrators  of  the  estate  of  the  maker  of  the  note,  the  services 
of  an  attorney  being  necessary  in  the  prosecution  of  the  claim  against 
the  estate.  In  neither  of  these  cases,  however,  was  any  question  raised 
as  to  the  reasonableness  of  the  amount  claimed  as  attorney's  fees,  the 
only  issue  being  whether  the  presentation  of  the  claim  to  the  adminis- 
trator and  its  prosecution  in  the  probate  court  was  a  ^'suit"  in  the  sense 
in  which  that  word  was  used,  in  the  note.  The  case  of  Huddleston  v. 
Kempner,  1  Texas  Civ.  App.,  211,  21  S.  W.  Eep.,  946,  goes  no  further 
than  the  cases  above  cited. 

In  the  cases  of  Luzenburg  v.  B.  and  L.  Association,  9  Texas  Civ. 
App.,  261,  29  S.  W.  Eep.,  237,  and  Hammond  v.  Atlee,  15  Texas  Civ. 
App.,  267,  39  S.  W.  Rep.,  600,  the  Court  of  Appeals  for  the  Fourth 
District  held  that  the  stipulation  in  a  note  for  the  payment  of  attorney's 
fees  in  event  default  was  made  in  the  payment  of  the  note  and  it  was 
placed  in  the  hands  of  an  attorney  for  collection  was  a  contract  of  indem- 
nity, and  that  the  holder  of  the  note  would  not  be  entitled  to  recover 
the  full  amount  of  the  attorney's  fees  stipulated  in  the  note  when  it  was 
shown  that  he  had  procured  the  services  of  an  attorney  for  a  less  amount, 
but  could  only  recover  the  amount  agreed  to  be  paid  by  him  to  hie  at- 
torney. The  Supreme  Court  refused  an  application  for  writ  of  error 
in  both  of  these  cases,  but  in  Luzenburg's  case  the  application  does  not 
apx>ear  to  have  been  made  by  the  party  against  whom  the  ruling  above 
quoted  was  made.  From  the  statement  of  the  case  in  the  opinion  of 
tiie  Court  of  Appeals  in  Hammond  v.  Atlee,  supra,  in  refusing  the  ap- 
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plication  for  writ  of  error  the  Supreme  Court  must  have  approved  the 
holding  of  the  Court  of  Appeals  upon  the  question  we  are  now  con- 
sidering. 

The  case  of  Sturgis  Nat.  Bank  v.  Smith,  9  Texas  Cjv.  App.^  540, 
30  S.  W.  Eep.,  678,  was  decided  upon  the  theory  that  the  stipulation 
in  a  note  for  a  definite  amount  as  attomey^s  fees  in  the  event  of  a  de- 
fault in  the  payment  of  the  note  was  a  contract  for  the  payment  of  liqui- 
dated damages  and  should  be  enforced  as  such.  This  doctrine  is  sup- 
ported by  high  authority,  but  since  the  refusal  of  the  application  for 
writ  of  error  in  the  case  of  Hammond  v.  Atlee,  supra,  it  can  not  be  re- 
garded as  the  nde  of  decision  in  this  State.  ^ 

The  contract  for  attorney's  fees  being  one  for  indemnity  and  not 
for  the  payment  of  liquidated  damages,  it  would  necessarily  follow  that 
when  the  holder  of  the  note  procured  an  attorney  for  a  less  sum  than 
that  stipulated  in  the  contract  he  would  only  be  entitled  to  recover  from 
the  maker  of  the  note  the  amount  actually  paid  or  contracted  to  be  paid 
by  him  for  the  services  of  the  attorney.  Conceding  this  to  be  the  law, 
it  does  not  follow  that  when  the  maker  of  the  note  has  agreed  to  pay  10 
per  cent  attorney's  fees,  and  the  holder  of  the  note  acting  imder  this 
agreement  employs  an  attorney  and  contracts  to  pay  him  said  amount 
for  his  services  in  collecting  the  note,  the  maker  can  defeat  his  liability 
therefor  on  the  ground  that  the  amount  is  unreasonable.  He  has 
authorized  the  holder  to  contract  for  the  pa3mient  of  10  per  cent  for 
the  collection  of  the  note,  and  in  the  absence  of  allegation  and  proof  of 
fraud  or  mistake  in  making  the  note,  or  of  fraud  against  the  maker 
in  the  execution  of  the  contract  between  the  holder  and  his  attorney, 
he  is  estopped  from  saying  that  the  amount  which  he  has  agreed  the 
holder  of  the  note  might  contract  to  pay  his  attorney  is  imreasonable. 

We  think  the  case  presented  is  distinguished  from  one  in  which  the 
holder  of  the  note  has  secured  the  services  of  an  attorney  for  a  less  sum 
than  that  stipulated  in  the  note.  To  allow  a  recovery  in  the  case  stated 
for  the  full  amount  of  attorney's  fees  specified  in  the  note  would  add 
to  the  contract  of  indemnity  and  permit  the  holder  of  the  note  to  re- 
cover from  the  maker  that  which  the  latter  never  agreed  to'  pay,  and 
which  in  many  cases  would  amount  to  a  usurious  charge  for  the  use  or 
detention  of  money.  On  the  other  hand,  to  permit  the  maker  of  the 
note  in  the  absence  of  fraud  or  mistake  to  avoid  his  contract  for  the 
payment  of  10  per  cent  attorney's  fees  on  the  ground  that  such  amount 
is  unreasonable,  when  the  holder  of  the  note  acting  under  said  contract 
has  bound  himself  to  pay  10  per  cent  attorney's  fees  for  the  services  of 
the  attorney  employed  by  him  to  enforce  the  collection  of  the  note, 
would  be  manifestly  unjust  and  unfair  to  such  holder.  In  suoh  case 
the  holder  would  in  the  absence  of  fraud  or  mistake  be  bound  to  his 
attorney  for  the  payment  of  the  amount  agreed  upon,  and  upon  the 
same  principle  the  maker  of  the  note  should  be  held  bound  to  iudem- 
nify  him  to  the  extent  of  the  amount  stipulated  in  the  note. 

By  cross-assignment  of  error  the  appellee  assails  the  ruling  of  the 
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trial  court  in  sustaining  appellants'  exception  and  plea  to  the  jurisdic- 
tion of  the  couri;  to  that  portion  of  the  petition  which  sought  to  enjoin 
appellants  from  using  the  horses  and  mules  upon  which  plaintiff  held  a 
lien  to  secure  the  indebtedness  claimed  in  this  suit^  and  to  mandamus 
appellants  to  obtain  an  order  of  sale  for  said  animals  and  the  stock  of 
cattle  covered  by  said  lien. 

The  County  Court  of  Colorado  County,  in  which  the  administration 
of  the  estate  of  William  Dunovant  is  pending,  has  exclusive  jurisdic- 
tion of  said  estate,  and  the  .control  and  management  of  the  property 
of  the  estate  by  the  administrators  appointed  by  that  court  can  not  be 
interfered  with  by  any  other  court.  If  the  allegations  of  appellee's  pe- 
tition entitled  her  to  the  relief  sought,  such  relief  could  only  be  obtained 
by  proceedings  instituted  in  the  court  in  which  the  administration  is 
pending. 

We  are  of  opinion  the  judgment  of  the  court  below  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 
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1.— Foreign  Corporations-Service  Upon — Fraternal  Insurance  Order. 

Service  of  citation,  In  an  action  against  a  fraternal  insurance  order  dom- 
iciled in  Kansas,  made  upon  the  president  of  a  local  lodge  of  that  order  in 
the  county  in  Texas  where  the  suit  was  brought,  was  a  sufficient  service 
upon  the  defendant  under  the  statute  authorizing  process  against  a  foreign 
corporation  to  be  served  upon  "any  local  agent"  thereof.  Rev.  Stats.,  art. 
1223. 

2ri— Same — Local  Lodges. 

Each  local  lodge  of  such  an  order  is  the  agent  of  the  order. 

3w— Same— Statute  as  to  Service  on   Insurance  Commissioner. 

The  Act  of  1899  providing  for  service,  in  suits  against  beneficiary  asso- 
ciations, upon  the  State  Insurance  Commissioner,  is  merely  cumulative,  and 
does  not  render  service  had  under  the  general  statute  as  to  foreign  corpora- 
tions ineffectual. 

4u— Same — Consolidation  of  Orders — Policy  Merged  in  Judgment. 

Where  N„  defendant  herein,  brought  suit  on  a  benefit  policy,  and  ob- 
tained judgment,  against  a  fraternal  insurance  order,  which  order  was  after- 
wards merged  by  consolidation  with  the  plaintift  order,  and  defendant  then' 
brought  suit  on  his  judgment  and  obtained  a  judgment  against  plaintiff 
herein,  and  plaintiff  then  brought  this  suit  to  set  aside  that  judgment,  it 
could  not  urge  that  the  judgment  in  the  original  suit  on  the  benefit  policy 
was  rendered  on  a  petition  that  was  subject  to  general  demurrer,  since  the 
benefit  policy  was  merged  into  a  judgment,  and  such  judgment  was  the  claim 
upon  which  the  judgment  here  sought  to  be  set  aside  was  obtained  against 
plaintiff. 

Sri— Same— Practice  on  Appeal. 

The  question  that  the  judgment  sought  to  be  vacated  in  this  action  was 
not  authorized  by  any  evidence  introduced  at  the  trial  can  not  be  raised 
where  no  sufficient  reason  is  shown  why  it  was  not  urged  upon  the  trial  of 
the  case. 

Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before  Hon. 
H.  C.  Connor. 

W.  E.  Murphy,  L.  A,  Hill,  and  Crosby  £  Dinsmore,  for  appellant 

Wayland  McBride  and  L.  L.  Word,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  May  7, 1903, 
by  appellant.  Bankers  Union  of  the  Worid,  a  fraternal  beneficiary  asso- 
ciation, incorporated  under  the  laws  of  Nebraska,  to  set  aside  a  judg- 
ment rendered  in  favor  of  appellee,  D.  J.  Nabors,  and  against  appellant 
in  the  District  Court  of  Hopkins  County,  Texas,  on  the  26th  day  of 
August,  19.02,  for  the  sum  of  $1009.30. 

It  seems  that  the  National  Aid  Association,  also  a  fraternal  beneficiary 
association,  incorporated  uAder  the  laws  of  Kansas,  had  issued  a  certifi- 
cate or  policy  of  insurance  to  appellee  on  the  life  of  his  wife,  Annie 
Nabors,  for  $1000,  as  a  member  of  its  subordinate  lodge  in  Hopkins 
County,  Texas;  that  Annie  Nabors,  the  wife,  died  in  July,  1901;  that 
the  certificate  or  policy  of  insurance  issued  on  her  life  was  not  paid,  and 
that  appellee  brought  suit  thereon  in  the  District  Court  of  said  Hopkins 
County,  against  the  said  National  Aid  Association,  and  on  the day 
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of  March^  1902^  recovered  judgment  for  the  sum  of  $1000,  and  costs 
of  suit  which  amounted  to  the  sum  of  $9.30. 

This  judgment  was  not  paid,  and  on  the  12th  day  of  August,  1902, 
appellee  brought  suit  in  the  District  Court  of  Hopkins  County,  Tejcasj 
against  appellant.  Bankers  Union  of  the  World,  the  cause  being  num- 
bered 3979  on  the  docket  of  said  court,  and  among  other  things  alleged 
the  issuance  to  him  of  the  benefit  certificate  or  insurance  policy  on  the 
life  of  his  wife  by  the  National  Aid  Association,  and  that  at  the  January 
term,  1902,  of  the  District  Court  of  Hopkins  County,  Texas,  in  a  cer- 
tain cause  therein  pending.  No.  3912,  wherein  appellee  was  plaintiff  and 
the  said  National  Aid  Association  was  defendant,  appellee  Nabors  re- 
covered a  judgment  upon  the  said  certificate  for  the  sum  of  $1000  and 
costs  of  said  suit  amounting  to  $9.30 ;  that  on  or  about  November  1, 1901, 
under  the  laws  of  the  St'\te  of  Kansas,  the  said  National  Aid  Association 
i  and  appellant.  Bankers  Union  of  the  World,  were  consolidated,  whereby 

the  National  Aid  Association  was  absorbed  and  merged  into  the  Bankers 
Union  of  the  World;  that  the  conditions,  with  other  things,  imposed 
upon  the  Bankers  Union  of  the  World,  for  which  it  received  a  valuable 
consideration,  by  said  consolidation,  were  to  pay  all  death  losses  and 
claims  against  the  National  Aid  Association  at  the  time  of  the  consolida- 
tion. Appellee  further  alleged  in  said  suit  No.  3979,  that  T.  C.  McCorkle 
resided  in  Hopkins  County,  Texas,  and  was  an  agent  of  appellant,  rep- 
resenting it  in  said  county,  and  prayed  judgment  against  appellant  for 
the  sum.  of  $1000,  and  the  costs  of  said  suit  No.  3912. 

Citation  was  issued  in  said  cause  No.  3979  and  served  by  the  delivery 
of  a  copy  thereof  to  said  T.  C.  McCorkle,  as  the  local  agent  of  appellant 
in  said  Hopkins  County.  Appellant,  the  Bankers  Union  of  the  World, 
did  not  answer  in  said  cause  and  judgment  by  default  was  rendered 
therein  in  favor  of  appellee  and  against  appellant  on  the  service  had 
on  McCorkle,  as  its  agent,  for  the  amounts  prayed  for.  This  judgment 
appellant  seeks  to  have  vacated  and  annulled  by  this  suit,  for  the  fol- 
lowing reasons,  briefly  stated,  to  wit : 

1.  That  T.  C.  McCorkle,  on  whom  service  of  citation  was  had  in  said 
cause  No.  3979,  was  not  its  agent 

2.  That  appellee's  pleadings  in  cause  No.  3979  were  obnoxious  to 
a  general  demurrer,  and  therefore  insufiBcient  to  warrant  and  support  a 
judgment  by  default. 

3.  That  no  evidence  whatever  was  introduced  when  the  judgment  by 
default  was  taken. 

There  was  a  trial  without  a  jury  and  judgment  rendered,  denying 
appellant  the  relief  sought,  and  it  appealed. 

Opinion. — ^Among  the  representatives  of  a  foreign  •  corporation  upon 
whom  service  may  be  had  in  a  judicial  proceeding  in  order  to  clothr  iho 
court  with  jurisdiction  and  authorize  a  judgment  against  such  corpom- 
tion,  is  its  local  agent ;  and  we  are  of  opinion  that  the  controlling  qiK— 
tion  in  this  case  is,  was  T.  C.  McCorkle,  to  whom  the  citation  was  r!(^- 
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Decided  May  7,  1004. 

ii — Foreign  Corporation— Service  Upon — Fraternal  Insurance  Order. 

Service  of  citation,  in  an  action  against  a  fraternal  insurance  order  dom- 
iciled in  Kansas,  made  upon  the  president  of  a  local  lodge  of  that  order  in 
the  county  In  Texas  where  the  suit  was  brought,  was  a  sufficient  service 
upon  the  defendant  under  the  statute  authorizing  process  against  a  foreign 
corporation  to  be  served  upon  "any  local  agent"  thereof.  Rev.  Stats.,  art. 
1223. 

Zm — Same— Local  Lodges. 

Each  local  lodge  of  such  an  order  is  the  agent  of  the  order. 

3^— Same-^Statute  as  to  Service  on   Insurance  Commissioner, 

The  Act  of  1899  providing  for  service,  in  suits  against  beneficiary  asso- 
ciations, upon  the  State  Insurance  Commissioner,  is  merely  cumulative,  and 
does  not  render  service  had  under  the  general  statute  as  to  foreign  corpora- 
tions ineffectual. 

4u — Same — Consolidation  of  Orders — Policy  Merged  in  Judgment. 

Where  N.,  defendant  herein,  brought  suit  on  a  benefit  policy,  and  ob- 
tained Judgment,  against  a  fraternal  insurance  order,  which  order  was  after-, 
wards  merged  by  consolidation  with  the  plaintlflF  order,  and  defendant  then' 
brought  suit  on  his  Judgment  and  obtained  a  Judgment  against  plaintiff 
herein,  and  plaintiff  then  brought  this  suit  to  set  aside  that  Judgment,  it 
could  not  urge  that  the  Judgment  in  the  original  suit  on  the  benefit  policy 
was  rendered  on  a  petition  that  was  subject  to  general  demurrer,  since  the 
benefit  policy  was  merged  into  a  Judgment,  and  such  Judgment  was  the  claim 
upon  which  the  Judgment  here  sought  to  be  set  aside  was  obtained  againjit 
plaintiff. 

6y    Same— Practice  on  Appeal. 

The  question  that  the  Judgment  sought  to  be  vacated  in  this  action  was 
not  authorized  by  any  evidence  introduced  at  the  trial  can  not  be  raised 
where  no  sufficient  reason  is  shown  why  it  was  not  urged  upon  the  trial  of 
the  case. 

Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before  Hon. 
H.  C.  Connor. 

W.  E.  Murphy,  L.  A.  Eill,  and  Crosby  £  Dinsmore,  for  appellant 

Waylan,d  McBride  and  L.  L.  Word,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  May  7.,  1903, 
by  appellant,  Bankers  Union  of  the  World,  a  fraternal  beneficiary  asso- 
ciation, incorporated  under  the  laws  of  Nebraska,  to  set  aside  a  judg- 
ment rendered  in  favor  of  appellee,  D.  J.  Nabors,  and  against  appellant 
in  the  District  Court  of  Hopkins  County,  Texas,  on  the  26th  day  of 
August,  1902,  for  the  sum  of  $1009.30. 

It  seems  that  the  National  Aid  Association,  also  a  fraternal  beneficiary 
association,  incorporated  ui\der  the  laws  of  Kansas,  had  issued  a  certifi- 
cate or  policy  of  insurance  to  appellee  on  the  life  of  his  wife,  Annie 
Nabors,  for  $1000,  as  a  member  of  its  subordinate  lodge  in  Hopkins 
County,  Texas;  that  Annie  Nabors,  the  wife,  died  in  July,  1901;  thai 
the  certificate  or  policy  of  insurance  issued  on  her  life  was  not  paid,  and 
that  appellee  brought  suit  thereon  in  the  District  Court  of  said  Hopkins 
County,  against  the  said  National  Aid  Association,  and  on  the day 
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of  March,  1902,  recovered  judgment  for  the  sum  of  $1000,  and  costs 
of  suit  which  amounted  to  the  sum  of  $9.30. 

This  judgment  was  not  paid,  and  on  the  12th  day  of  August,  1902, 
appellee  brought  suit  in  the  District  Court  of  Hopkins  County,  Texas) 
against  appellant.  Bankers  Union  of  the  World,  the  cause  being  num- 
bered 3979  on  the  docket  of  said  court,  and  among  other  things  alleged 
the  issuance  to  him  of  the  benefit  certificate  or  insurance  policy  on  thu 
life  of  his  wife  by  the  National  Aid  Association,  and  that  at  the  January 
term,  1902,  of  the  District  Court  of  Hopkins  County,  Texas,  in  a  cer- 
tain cause  therein  pending.  No.  3912,  wherein  appellee  was  plaintiff  and 
the  said  National  Aid  Association  was  defendant,  appellee  Nabors  re- 
covered a  judgment  upon  the  said  certificate  for  the  sum  of  $1000  and 
costs  of  said  suit  amounting  to  $9.30 ;  that  on  or  about  November  1, 1901, 
imder  the  laws  of  the  State  of  Kansas,  the  said  National  Aid  Association 
A  and  appellant.  Bankers  Union  of  the  World,  were  consolidated,  whereby 

the  National  Aid  Association  was  absorbed  and  merged  into  the  Bankers 
Union  of  the  World;  that  the  conditions,  with  other  things,  imposed 
upon  the  Bankers  Union  of  the  World,  for  which  it  received  a  valuable 
consideration,  by  said  consolidation,  were  to  pay  all  death  losses  and 
claims  against  the  National  Aid  Association  at  the  time  of  the  consolida- 
tion. Appellee  further  alleged  in  said  suit  No.  3979,  that  T.  C.  McCorkle 
resided  in  Hopkins  County,  Texas,  and  was  an  agent  of  appellant,  rep- 
resenting it  in  said  county,  and  prayed  judgment  against  appellant  for 
the  sui^of  $1000,  and  the  costs  of  said  suit  No.  3912. 

Citation  was  issued  in  said  cause  No.  3979  and  served  by  the  delivery 
of  a  copy  thereof  to  said  T.  C.  McCorkle,  as  the  local  agent  of  appellant 
in  said  Hopkins  County.  Appellant,  the  Bankers  Union  of  the  World, 
did  not  answer  in  said  cause  and  judgment  by  default  was  rendered 
therein  in  favor  of  appellee  and  against  appellant  on  the  service  had 
on  McCorkle,  as  its  agent,  for  the  amounts  prayed  for.  This  judgment 
appellant  seeks  to  have  vacated  and  annulled  by  this  suit,  for  the  fol- 
lowing reasons,  briefly  stated,  to  wit : 

1.  That  T.  C.  McCorkle,  on  whom  service  of  citation  was  had  in  said 
cause  No.  3979,  was  not  its  agent. 

2.  That  appellee's  pleadings  in  cause  No.  3979  were  obnoxious  to 
a  general  demurrer,  and  therefore  insufficient  to  warrant  and  support  a 
judgment  by  default. 

3.  That  no  evidence  whatever  was  introduced  when  the  judgment  by 
default  was  taken. 

There  was  a  trial  without  a  jury  and  judgment  rendered,  denying 
appellant  the  relief  sought,  and  it  appealed. 

Opinion. — Among  the  representatives  of  a  foreign  •  corporation  upon 
whom  service  may  be  had  in  a  judicial  proceeding  in  order  to  clotbo  iho 
eourt  with  jurisdiction  and  authorize  a  judgment  againsf  such  corp)r.i- 
tion,  is  its  local  agent;  and  we  are  of  opinion  that  the  controlling  qu ra- 
tion in  this  case  is,  was  T.  C.  McCorkle,  to  whom  the  citation  was  do- 
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liveredy  such  Yigent?  This  questioii  we  think  should  be  answered  in  the 
affirmative. 

The  evidence  shows  that  appellant  was  a  beneficiary  association  com- 
posed of  a  supreme  lodge,  grand  lodges  and  subordinate  lodges.  The 
president  of  the  supreme  lodge  is  authorized  to  institute  subordinate 
lodges  and  furnish  them  with  charters.  The  officers  of  a  subordinate 
lodge  are  a  president,  vice-president,  medical  examiner,  secretary,  etc. 
The  supreme  lodge  provides  laws  for  the  government  of  the  subordinate 
lodges,  and  has  power  to  revoke  their  charters.  E.  G.  Spinney,  president 
of  the  supreme  lodge  of  the  Bankers  Union  of  the  World,  appellant 
herein,  authorized  the  organization  of  a  subordinate  lodge  of  the  order 
at  Sulphur  Springs,  in  Hopkins  County,  Texas,  and  furnished  it  with 
a  charter,  supplies,  etc.,  necessary  for  the  maintenance  of  said  subordi- 
nate lodge  and  the  prosecution  of  its  insurance  business  in  said  county. 
T.  C.  McCorkle  was  president  of  this  subordinate  lodge,  whose  duties 
were  to  preside  over  its  meetings  and  call  special  meetings  when  neces- 
sary; to  decide  all  questions  of  law  and  order,  subject  to  the  approval 
and  confirmation  of  the  supreme  lodge  president;  to  approve  every  claim 
and  countersign  all  orders  on  the  treasury  before  payment  is  made;  and 
to  perform  all  other  duties  reasonably  necessary  and  required  by  the  laws 
of  the  association. 

Persons  obtain  membership  in  the  association,  and  secure  the  in- 
surance* thereby  offered,  by  application  made  to  ihe  subordinate  lodges 
on  written  or  printed  forms  prescribed  by  the  corporation's  board  of 
directors.  If  a  member  is  elected,  he  must  be  examined  by  the  lodge 
physician  and  pay  the  membership  fee  for  policy  desired.  All  applica- 
tions for  membership  in  the  subordinate  lodges  must  be  sent  to  the 
Bankers  Union  of  the  World,  accompanied  by  the  supreme  medical  ex- 
amining fee  of  50  cents,  and  at  the  same  time  the  secretary  of  the  subor- 
dinate lodge  is  required  to  remit  the  sum  of  $1  to  cover  the  certificate  or 
policy  of  insurance  fee.  There  are  other  matters  in  evidence  showing 
the  relation  of  the  subordinate  lodges  and  their  officers  to  the  corporation 
and  its  supreme  lodge,  but  what  has  been  stated  we  think  amply  sufficient 
to  establish  that  subordinate  lodges  are  agents  of  the  association,  and 
the  president  of  such  lodge  is  a  local  ageni  of  the  corporation,  upon  whom 
service  is  authorized  by  the  statute  of  this  State  requiring  the  corpora- 
tion to  appear  and  answer  in  suits  filed  against  it.  The  primary  object 
of  these  benevolent  orders  and  regular  or  old  life  insurance  companies 
is  the  same — the  writing  of  insurance.  The  end  in  view  is  attained  by 
the  prosecution  of  different  methods.  The  latter  class,  through  agente 
appointed  for  the  purpose  and  located  at  different  pointe  in  the  territory 
where  they  desire  to  do  business,  solicits  and  writes  the  policies,  subject 
to  the  approval  of  the  home  office,  for  established  premium  rates,  varying 
according  to  the  hazard  of  the  risk.  The  policy  of  the  class  with  which 
we  are  dealing  is  to  organize  and  establish  inferior  lodges,  conducted  and 
presided  over  by  officers  elected  from  its  membership,  whose  duty  it  is 
to  solicit  members,  and  whose  election  results  in  the  issuance  of  insurance 
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policies  for  the  amoimt  prescribed  by  the  laws  of  the  order^  upon  the 
payment  of  certain  fees  and  dues  representing  the  premium  charged. 

It  has  been  repeatedly  held  that  service  upon  such  local  agents  of 
ordinary  insurance  companies  is  service  upon  the  company  in  all  juris- 
dictions where  service  is  authorized  upon  "local  agents.*'  We  are  aware 
of  no  good  reason  why  the  same  rule  should  not  apply  to  benevolent 
orders  conducted  on  the  plan  adopted  by  appellant.  The  relation  of  a 
subordinate  lodge  and  its  officers  to  the  supreme  lodge  was  involved  in 
the  case  of  Knights  of  Pythias  v.  Bridges,  39  S.  W.  Eep.,  333,  and  in 
discussing  the  question  Judge  CoUard  said:  "Bridges  was  admitted  as 
a  member  of  the  local  lodge  under  the  forms  and  according  to  the  laws 
of  the  order  as  promulgated  by  the  supreme  lodge  and  the  board,  and 
it  was  organized  by  express  warrant  of  the  board.  We  do  not  hesitate 
to  say  that  the  inferior  lodges  and  their  officers,  acting  in  the  scope  of 
their  authority,  were  the  agents  of  the  order,  and  that  their  knowledge  of 
facts  affecting  their  duties  would  be  notice  to  the  supreme  lodge  of 
such  facts,  as  in  case  of  agents  of  ordinary  insurance  companies.*'  Dixon 
V.  Order  of  Railway  Conductors,  49  Fed.  Eep.,  210,  was  a  suit  to  vacate 
a  judgment  taken  on  service  had  on  the  secretary  of  a  local  lodge  of  the 
order.  It  was  held  that  the  service  was  sufficient.  See  also  6  Thompson's 
Com.  on  Corp.,  sec.  8039. 

But  it  is  contended  by  appellant  that  since  the  passage  of  the  Act  of 
1899,  relating  to  fraternal  beneficiary  associations,  service  of  citation  in 
this  class  of  cases  must  be  had  on  the  Commissioner  of  Insurance.  The 
act  referred  to  prescribes  the  conditions  upon  which  such  foreign  asso- 
ciation may  do  business  in  this  State,  and  requires  that  it  shall  appoint 
the  Commissioner  of  Insurance  of  Texas  as  its  agent  upon  whom  service 
may  be  had  in  the  event  of  suit  against  it.  The  act  does  not  expressly 
repeal  the  general  law  (Eev.  Stats.,  art.  1223),  authorizing  service  of 
citation  on  "local  agents"  of  foreign  corporations,  and  we  are  of  opinion 
it  does  not  do  so  by  implication.  It  is  believed  the  statute  of  1899  is 
merely  cumulative  of  the  general  law  upon  the  subject,  and  that  service 
in  accordance  with  either  statute  is  legal  service  and  sufficient. 

Holding,  as  we  do,  that  T.  C.  McCorkle  was  the  local  agent  of  ap- 
pellant, representing  it  in  Hopkins  County,  Texas,  and  that  service  upon 
him  in  the  suit,  culminating  in  the  judgment  sought  to  be  annulled 
by  this  proceeding,  was  service  upon  the  appellant,  the  other  grounds 
assigned  for  vacating  such  judgment  can  not  be  considered  or  main- 
tained here. 

It  is  not  suggested  by  any  evidence  in  the  record  that  McCorkle  acted 
fraudulently  toward  appellant  in  neglecting  to  inform  the  supreme 
officers  of  the  corporation  of  the  pendency  of  the  suit ;  and  having  been 
duly  cited  through  him  to  appear  and  answer  in  said  cause,  and  having 
failed  to  show  that  it  was  prevented  by  fraud  or  other  uncontrollable 
circumstances  the  opportunity  of  properly  presenting  its  defenses  upon 
the  trial,  equity  will  not  interfere  to  vacate  the  judgment  rendered 
against  it,  but  all  defensive  matters  which  should  have  been  urged  in  that 


42  Bankers  Union  of  the  World  v.  Nabors. 

8tiit  are  concluded  by  said  judgment  and  can  not  afford  any  basis  for  a 
recovery  in  this  action. 

With  regard^  howeyer,  to  the  contention  that  the  petition  of  appellee 
upon  which  the  judgment  by  default  was  rendered  in  catse  No.  3979 
was  subject^ to  a  general  demurrer^  and  insufScient  to  support  such 
judgment,  we  remark  that  it  would  seem  that  appellee's  cause  of  action 
was  founded  on  his  judgment  obtained  against  the  National  Aid  Associa- 
tion in  cause  No.  3912  and  the  assumption  of  such  debt  on  the  part  of 
appellant,  and  not  on  the  policy  of  insurance  issued  on  the  life  of  Mrs. 
Nabors.  This  certificate  or  policy  was  merged  in  the  judgment,  as  shown 
by  appellee's  petition  and  the  judgment  in  cause  No.  3912,  which  were 
introduced  in  evidence  on  the  trial  of  the  case  at  bar  by  appellant,  and 
said  judgment  was  in  existence  at  the  time  of  the  alleged  consolidation, 
and  an  unpaid  claim  against  the  National  Aid  Association. 

This  action  being  in  the  nature  of  a  bill  of  review,  the  question  that 
the  judgment  sought  to  be  vacated  was  not  authorized  by  any  evidence 
introduced  on  the  trial  can  not  be  raised  here,  because  no  sufficient 
reason  is  shown  why  it  was  not  urged  upon  the  trial  of  said  cause. 

Our  conclusion  is  that  the  proper  judgment  was  rendered  in  the  court 
below,  and  the  same  is  affirmed. 

Afp/rmed* 

Writ  of  error  refused. 
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City  of  Houston  v.  Frank  Smith. 

Decided  May  7,  1904. 

City  Chartar^Adoption  by  City  Council— Pol ica—Tanura  of  Offioa— Cataa 
Fo  I  lowed. 
City  of  Houston  v-  Estes,  85  Texas  Civ.  App., — ,  followed,  on  the  hold- 
ing that  the  charter  provision  continulngr  city  police  in  office  during  good 
behavior  contemplates  only  the  constitutional  tenure  of  two  years,  and  City 
of  Houston  V.  Mahoney.  ante,  p.  568.  followed  on  the  holding  that  the  action 
of  the  city  council  In  adopting  the  provisions  of  the  charter  did  not  antount 
to  a  reappointment  to  take  effect  upon  the  expiration  of  the  term  Pt  ivhlch 
such  charter  was  adopted. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Nonnan  G.  Kittrell. 

T.  H.  Stone  and  E.  P.  Phelps,  for  appellant. 
Lock  McDaniel  and  Wilson  &  Jackson,  for  appellee. 

GILL,  Associate  Justice. — On  April  27, 1896,  the  appellee  was  duly 
appointed  a  member  of  the  police  force  of  the  city  of  Houston.  He 
qualified  as  such  and  was  so  sewing  when  the  city  adopted  its  special 
charter  of  1897.  He  continued  46  serve  in  that  capacity  until  July 
14,  1898,  when  the  city  marshal  assumed  to  discharge  him  and  there- 
after refused  to  assign  him  to  duty  and  the  city  authorities  refused  to 
pay  him  his  salary  beyond  the  date  of  his  discharge.  No  charges  were 
preferred  against  him  nor  was  he  accorded  a  hearing  before  the  police 
and  health  board.  On  November  11,  1897,  he  being  then  a  member  of 
the  regular  police  force  of  the  city,  the  city  council  embodied  in  their 
code  of  ordinances  the  provisions  of  the  new  charter  placing  the  police 
and  other  departments  of  the  city  under  civil  service  rules.  The  effect 
of  the  provision,  if  valid,  was  to  continue  in  office  during  good  behavior 
not  only  the  policemen  subsequently  appointed  but  also  those  in  office 
at  the  time  of  its  adoption. 

Appellee  brought  this  suit  to  recover  of  the  city  his  salary  as  police- 
man from  the  date  of  his  alleged  unlawful  discharge  until  date  of  the 
trial,  or  in  any  event  for  the  balance  of  a  two-year  term  beginning 
April  27,  1898.  The  trial  court  gave  him  a  judgment  for  his  salary 
from  July  14,  1898,  until  April  27,  1900.  The  city  has  appealed  and 
by  appropriate  assignments  questions  the  correctness  of  the  judgment. 
The  appeal  will  be  disposed  of  on  the  questions  presented  by  the  theory 
upon  which  the  suit  was  brought. 

The  first  contention  is  based  upon  the  theory  that  the  charter  pro- 
vision is  valid  and  appellee  was  entitled  to  his  salary  until  tried  and 
discharged  for  cause  under  the  terms  of  the  charter.  The  second  con- 
tention is  to  the  effect  that  even  if  the  charter  provision  is  valid  only 
to  the  extent  of  a  two-year  term,  nevertheless  the  action  of  the  council 
in  adopting  the  provisions  of  the  charter  amounted  to  a  reappointment 
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to  take  effect  upon  the  expiration  of  his  former  term,  and  not  having 
been  lawfully  removed  he  was  entitled  to  his  salary  until  April  27,  1900. 

The  first  question  has  been  determined  against  appellee^s  contention. 
City  of  Houston  v.  Estes,  35  Texas  Civ.  App.,  — y  and  authorities  cited. 

We  have  this  day  decided  in  City  of  Houston  v.  Mahoney,  that  the 
second  contention  can  not  be  upheld.  It  is  unnecessary  to  add  anything 
to  what  was  said  in  that  case  upon  the  point.  Because  the  facts  show 
no  liability,  the  judgment  of  the  trial  court  is  reversed  and  judgment 
is  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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CiTT  op  Houston  v.  J.  T.  Mahoney. 

Decided  May  7»  1904. 

1i>— City    Charter — Police — ^Term    of    Office— Wrongful    Diecharge — Case    Fol- 
lowed. 

City  of  Houston  v.  Estes,  85  Texas  Civ.  App.,  — ,  followed  as  to  the  con- 
struction of  the  special  charter  of  the  city  of  Houston  in  the  matter  of  term 
of  office  of  police  and  the  right  to  recover  salary  for  wrongful  discharge. 

2^— Special  Charter— Incorporation  Into  City  Ordinancet— Police— Civil  Serv- 
ice— ^Term  of  Office— Reappointment. 

The  part  of  the  special  charter  of  1897  of  the  city  of  Houston,  incor« 
porated  into  the  city  ordinances,  placing  the  police  under  civil  service  rules, 
applied  to  those  in  office  when  the  incorporation  into  the  ordinances  was 
made  as  well  as  those  officers  to  be  appointed  in  the  future.  But  it  applied 
only  for  the  unexpired  part  of  the  two-year  term  and  can  be  given  no  effect 
of  reappointment  upon  the  expiration  of  the  term  during  which  such  incor- 
poration was  made.    Bovee  v.  Catlin,  84  Texas,  48,  distinguished. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  £.  Ashe. 

r.  H.  Stone  and  E.  P.  Phelps,  for  appellant. 
Lock  McDaniel  and  Wilson  &  Jackson,  for  appellee. 

GILL,  Associate  Justice. — By  this  suit  the  appellee  sought  to 
recover  of  appellant  his  salary  as  policeman  from  the  10th  of  June,  1898, 
the  date  of  his  alleged  discharge,  until  the  date  of  the  trial.  The  court 
below  awarded  him  his  unpaid  salary  and  interest  covering  the  time 
which  elapsed  from  the  date  of  his  discharge  to  the  expiration  of  a  two 
year  term  counting  from  the  date  of  his  appointment  He  nought  to 
recover  a  greater  sum  on  the  theory  that  under  the  city^s  charter  the 
police  department  was  placed  under  civil  service  rules,  whereby  police 
officers  may  hold  during  good  behavior  and  until  trial  and  ouster  by  the 
police  and  health  board  on  charges  duly  preferred,  and  that  if  he  could 
not  hold  exceeding  two  years  imder  these  provisions  he  was  nevertheless 
reappointed  on  November  11,  1897,  and  his  term  extended  two  years 
from  the  date  of  the  expiration  of  hip  term.  The  city  has  appealed  and 
the  appellee  presents  cross-assignments  urging  his  right  to  a  greater  sum 
than  the  amount  awarded. 

Appellee  was  appointed  as  a  regular  policeman  of  the  city  of  Houston 
on  the  14th  day  of  June,  1897,  duly  qualified  as  such,  entered  upon  the 
duties  of  his  office,  served  as  such  and  was  paid  therefor  up  to  June  10, 
1898,  when  without  cause  and  without  charges  or  trial  the  city  marshal 
assumed  to  discharge  him.  Thereafter  he  was  refused  assignment  to 
duty,  bis  name  stricken  from  the  roll  of  policemen  and  payment  of  his 
salary  refused. 

On  November  11, 1897,  the  city  of  Houston  adopted  the  special  char- 
ter of  1897  as  a  part  of  its  code  of  ordinances.  A  provision  in  the  char- 
ter undertook  to  continue  in  office  during  good  behavior  those  then  serv- 
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ing  as  policemen  and  to  protect  them  from  discharge  except  upon  trial 
and  for  cause  in  accordance  with  the  charter  provisions.  Appellee  was 
then  in  office  and  continued  to  serve  until  June  10^  1898^  as  above 
stated^  his  salary  being  paid  to  that  date. 

In  view  of  the  similarity  between  this  case  and  City  of  Houston  v. 
Estes,  36  Texas  Civ.  App.,  — ,  it  is  unnecessary  to  set  out  more  fully 
the  charter  provisions  or  the  nature  of  the  case^  as  all  the  questions  pre- 
sented, except  those  presented  by  the  cross-assignments,  are  decided  in 
that  case.  It  follows  that  in  so  far  as  the  appeal  of  the  city  is  concerned 
the  judgment  must  be  affirmed. 

Appellee  contends  that  by  the  act  of  the  city  council  in  embodying 
the  charter  provisions  in  its  code  of  ordinances  on  November  11,  1897, 
it  reappointed  the  policemen  then  in  service  for  at  least  two  years  from 
the  expiration  of  their  terms  under  the  previous  appointment,  and  ad- 
vances the  proposition  that  the  court  should  have  awarded  him  his 
unpaid  salary  up  to  June  14, 1901. 

We  are  of  opinion  the  proposition  can  not  be  sustained.  It  was  the 
manifest  purpose  of  the  Legislature,  as  evidenced  by  the  terms  of  the 
special  charter,  to  place  the  police  of  the  city  of  Houston  under  civil 
service  rules,  and  to  protect  from  captious  discharge  not  only  those  that 
might  thereafter  be  appointed  but  those  in  office  when  the  charter  took 
effect.  It  did  not  assume  to  make  appointments,  nor  did  the  council  in 
embodying  the  charter  provision  in  its  code  of  ordinances  assume  to  do 
more  than  make  application  of  its  provisions.  They  proceeded  under 
the  belief  that  the  charter  was  valid  in  its  entirety.  XJndet  that  theory 
there  could  have  been  no  necessity  for  reappointment,  consequently  there 
could  have  been  no  purpose  to  reappoint.  Indeed  their  action  lacks 
every  element  of  reappointment. 

The  purpose  to  do  so  was  wanting  for  the  reasons  given  above.  This 
is  rendered  certain  by  the  further  fact  that  their  action  antedated  the 
expiration  of  a  two-year  term  by  nearly  eighteen  months.  Gouceding 
the  power  to  appoint  so  far  in  advance  of  the  necessity  for  such  action, 
nothing  is  present  in  the  facts  of  this  case  which  would  justify  us  in 
ascribing  to  the  council  such  an  improvident  purpose.  In  that  length 
of  time  the  appointee  might  become  wholly  unfit  for  the  place.  The 
rights  and  duties  of  a  subsequent  council  might  intervene.  In  addition 
to  all  this  the  suggestion  by  the  marshal,  the  nomination  by  the  mayor, 
the  requirement  of  examination  as  to  fitness  and  qualification  are  all 
ignored.  To  sustain  the  proposition  of  appellee  would  be  to  hold  that 
the  mere  act  on  the  part  of  the  council  in  lawfully  embodying  its 
charter  provisions  in  its  code  of  ordinances  included  a  disregard  of  some 
of  its  most  important  provisions.  If  it  be  contended  that  tibe  act  of  the 
coimcil  created  a  vacancy  and  constituted  a  reappointment  on  November 
11,  1897,  the  answer  is  they  had  no  power  to  declare  a  vacancy  except 
upon  trial  for  cause,  and  no  such  course  was  pursued. 

On  the  face  of  it  their  action  was  a  mere  effort  to  continue  them  in 
office  in  accordance  with  the  charter  provision,  and  to  give  it  the  effect 
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of  extending  their  term  of  office  for  two  years  beyond  the  term  then 
pending  would  be  as  clearly  a  violation  of  the  Constitution  as  the  terms 
of  the  charter  have  been  held  to  be. 

We  are  aware  of  the  doctrine  announced  in  Bovee  v.  Catlin,  84  Texas, 
48.  But  in  the  case  cited  the  court  goes  no  further  than  to  declare  the 
well-settled  rule  that  an  appointment  may  be  made  in  anticipation  of 
a  vacancy.  Such  a  course  is  a  necessity  and  is  universally  followed  both 
in  elections  and  appointments,  and  the  law  not  only  permits  but  author- 
izes it  to  the  end  that  vacancies  may  be  provided  against  and  holding 
over  avoided.  The  right  of  the  incumbent  to  hold  over  until  his  successor 
qualifies  is  a  provision  against  unforeseen  contingencies  and  to  prevent 
lapses  in  the  incun^bency  of  offices  which  in  every  instance  are  presumed 
to  be  necessary  to  the  public  welfare.  In  Bovee's  case,  supra,  there  was 
an  unquestioned  right  and  piirpose  to  appoint  a  successor  to  the  then 
incumbent. 

The  position  of  appellee  on  this  issue  is  presented  with  much  force 
by  the  learned  trial  judge  who  rendered  the  judgment  in  City  of  Hous- 
ton V.  Floeck,  this  day  decided  by  this  court,  but  we  are  unable  to  concur 
in  that  view.  For  the  reasons  given  we  are  satisfied  the  trial  judge  in 
the  case  at  hand  correctly  held  that  there  was  no  reappointment. 

It  is  settled  that  in  so  far  as  the  Legislature  imdertook  to  make  the 
term  of  a  policeman  commensurate  with  good  behavior  the  charter  is 
unconstitutional,  but  that  it  will  be  given  effect  to  the  extent  of  a  two- 
year  term  and  that  its  provisions  forbidding  a  discharge  during  the 
term  except  upon  trial  for  cause  is  also  valid.    City  v.  Estes,  supra. 

The  case  was  tried  upon  this  theory  and  judgipent  awarded  for  the 
salary  for  appellee^s  unexpired  term.  No  reversible  error  being  shown, 
the  judgment  is  in  all  things  affirmed. 

AffirmBd. 


48  Lewis  v.  W.  M.  W.  &  N.  W.  Ey.  Co. 


J.  F.  Lewis  bt  al.  v.  Weathebpord,  Mineral  Wells  & 
Northwestern  Railway  Company. 

Decided  May  7,  1904. 

1. — Carriers  of  Passengers — Privilege  of  Train  to  Transfer  Man — ^Anti-Trust 
Law. 

The  action  of  a  railway  company  in  permitting  the  agents  of  only  one 
transfer  and  hack  company  to  solicit  business  on  its  trains  is  not  violative 
of  the  anti- trust  statute  as  being  an  unauthorized  restriction  in  the  free  pur- 
suit of  any  business. 

2d — Same— Right  to  Grant  Exclusive  Privilege  on  Trains. 

A  railway  company  has  the  right  to  exclude  from  its  premises  and  cars 
persons  going  thereon  for  the  purpose  of  transacting  private  business,  and 
the  privilege  of  so  doing  may  be  granted  to  one  and  refused  to  another  with- 
out violating  any  principle  o^  law  which  governs  the  conduct  of  carriers  and 
regulates  their  duty  to  the  public. 

3. — Same— Injunction  by  Carrier. 

An  injunction  will  He  to  restrain  the  agents  of  a  transfer  company  from 
soliciting  business  on  the  trains  of  a  railway  company  where  the  latter  has 
granted  to  another  transfer  company  the  exclusive  privilege  to  solicit  busi- 
ness on  its  trains. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Kearhy  &  Kearhy,  \Yayne  H.  Lassater,  and  ^Vm.  J.  Berne,  for  appel- 
lants. 

T.  J.  Freeman  and  Stanley,  Spoonts  dt  Thompson,  for  appellee. 

SPEER,  Associate  Justice. — ^By  original  petition  filed  in  the  Dis- 
trict Court  of  Palo  Pinto  County  the  appellee  sought  to  restrain  appel- 
lant J.  P.  Lewis  and  his  agents  from  entering  its  passenger  trains  for 
the  purpose  of  soliciting  the  patronage  of  its  passengers  in  behalf  of 
appellant^s  transfer  line  at  Mineral  Wells.  The  agreed  facts  upon  which 
the  case  was  submitted  to  the  district  judge,  and  upon  which  we  are 
asked  to  revise  his  judgment  in  perpetuating  the  injunction  against 
appellant,  are  in  substance  as  follows:  The  plaintiff  is  a  corporation 
and  common  carrier,  operating  a  line  of  railroad  between  Weatherford 
and  Mineral  Wells.  Mineral  Wells  is  a  town  of  about  3000  inhabitants, 
and  a  place  noted  as  a  health  resort,  to  which  place  a  great  many  per- 
sons travel  and  go  to  and  from  during  the  various  seasons  of  the  year. 
The  defendant  Lewis  resides  in  Mineral  Wells  and  owns,  controls  and 
has  controlled  and  operated  for  more  than  a  year,  a  number  of  hacks, 
carriages,  drays  and  wagons  in  the  conduct  of  the  transfer  and  livery 
business,  and  has  been,  and  is  now,  engaged  in  the  carrying  on  of  such 
business.  The  defendants  Thompson  and  Hester  were  in  his  employ 
soliciting  business  for  him,  and  were  acting  under  his  direction  and  con- 
trol. 

At  the  time  of  the  filing  of  plaintiff's  petition  in  this  case,  and  for 
more  than  a  year  prior  thereto,  plaintiff  had  established  rules  and  regu- 
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lations,  by  which  only  one  person  or  transfer  company  was  permitted  to 
travel  upon  its  trains  for  the  purpose  of  soliciting  transfer  business  from 
the  passengers  on  said  trains.  That  is^  only  one  person  or  transfer  com- 
pany was  allowed  to  travel  upon  said  trains  and  solicit  the  patronage 
of  the  passengers  for  the  carrying  of  persons  and  their  baggage,  or  either, 
from  its  depot  in  Mineral  Wells  to  any  point  in  the  city  where  such  per- 
sons might  desire  to  go  or  have  their  baggage  sent.  The  plaintiff  had 
authorized  and  permitted  one  T.  J.  Green,  a  competent  and  reliable  per- 
son engaged  in  such  transfer  business  at  Mineral  Wells,  and  possessed 
of  ample*  and  suflScient  facilities  for  such  services,  to  solicit  employment 
from  and  contract  with  passengers  on  its  cars  and  trains  while  such 
passengers  were  being  cared  for  by  plaintiff,  and  the  plaintiff  had  ex* 
eluded  all  other  persons  soliciting  such  transfer  business  from  or  con- 
tracting with  passengers  while  being  carried  by  plaintiff.  Frequently 
prior  to  the  institution  of  this  proceeding  defendant  Lewis  and  his  said 
agents  have  demanded  the  right  to  be  carried  upon  plaintiff^s  trains  for 
the  purpose  of  soliciting  and  contracting  with  plaintiff's  passengers  with 
reference  to  the  transportation  of  such  persons  and  their  baggagq,  or 
either,  after  their  arrival  at  plaintiff^s  depot  at  Mineral  Wells. 

Plaintiff  at  all  such  times  refused  to  give  to  said  Lewis  and  his  agents 
or  any  one  of  them,  any  authority  or  permission  to  travel  upon  said 
trains  for  such  purposes.  The  defendant  Lewis  and  his  employes  have 
at  all  times  insisted  that  when  he  or  either  of  them  purchased  a  ticket^ 
that  he  or  any  of  said  employes  had  the  right  to  travel  upon  any  of  the 
plaintiff's  passenger  trains  and  solicit  the  patronage  of  its  passengers 
with  reference  to  the  transportation  of  such  passengers  or  their  baggage. 
The  plaintiff  has  at  all  times  denied  this  asserted  right,  and  had  advised 
Lewis  that  it  had  granted  the  exclusive  privilege  of  doing  this  business 
to  the  said  T.  J.  Green.  Prior  to  the  filing  of  plaintiff's  complaint  the 
defendants  on  many  occasions  had  purchased  tickets  and  traveled  upon 
the  cars  of  plaintiff  and  solicited  the  patronage  of  the  passengers,  the 
plaintiff  at  all  times  endeavoring  to  prevent  the  same.  Because  of 
these  demands  and  refusals  several  altercations  had  arisen  between  the 
employes  of  plaintiff  and  the  employes  of  said  Lewis.  The  conductor 
in  charge  of  plaintiff's  train  had  often  forbidden  Lewis  and  his  em- 
ployes to  solicit  on  the  passenger  train  and  had  threatened  and  attempted 
to  prohibit  them  from  doing  so,  in  consequence  of  which  civil  suits  for 
damages  against  plaintiff  had  resulted,  which  were  pending  in  the  Dis- 
trict Court  of  Palo  Pinto  County  at  the  time  of  the  institution  of  this 
proceeding.  Both  Lewis  and  Green  are  engaged  in  carrying  on  the 
transfer  business  at  Mineral  Wells,  and  each  has  the  proper  facilities  and 
equipment  for  the  proper  and  safe  conduct  of  the  transfer  business. 

One  of  appellaniPs  assignments  of  error,  though  not  the  first  presented 
in  the  brief,  is  that  the  court  erred  in  perpetuating  the  injunction,  be- 
cause the  rule  or  regulation  by  the  appellee,  whereby  the  exclusive  privi- 
lege of  soliciting  the  patronage  of  its  passengers  was  given  to  Green, 
creates  a  monopoly  and  is  violative  of  the  anti-trust  law  of  this  State, 

-J  Civ.- 
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That  portion  of  the  anti-trust  law  which  is  germane  to  the  point  here 
made  is  as  follows :  '^A  trust  is  a  combination  of  capital^  skill  or  acts 
by  two  or  more  persons,  firms,  corporations  or  association  of  persons^ 
or  either  two  or  more  of  them  for  either,  any,  or  all  of  the  following 
purposes :  1.  *  *  ♦  To  create  or  carry  out  restriction  in  the  free 
pursuit  of  any  business  authorized  or  permitted  by  the  laws  of  this 
State/*  It  is,  we  think,  sufficient  answer  to  this  contention,  that  the 
rule  or  regulation  of  appellees  by  which  Green  was  permitted  to  solicit 
the  patronage  of  its  passengers  to  the  exclusion  of  appellant  did  not 
"create  or  carry  out  restrictions  in  the  free  pursuit  of  an^  business 
authorized  or  permitted  by  the  laws  of  this  State,**  because  the  only 
restriction  imposed  is  with  respect  to  the  transaction  of  appellant*s  busi- 
ness on  appellee's  passenger  trains,  which  he  is  nowhere  authorized  or 
permitted  by  the  laws  of  this  State  to  engage  in.  It  is  therefore  not  a 
restriction  upon  the  free  pursuit  of  his  lawful  business.  In  the  sense 
that  the  regulation  prevents  appellant  from  securing  the  patronage  of 
appellee's  passengers,  it  may  be  said  to  be  a  restriction  upon  his  business. 
But  the  least  reflection  will  show  that  if  this  construction  of  the  law 
were  to  be  adopted  a  very  large  per  cent  of  the  everyday  contracts  in 
the  business  world,  such  as  those  of  leasing,  of  agency,  of  service  and 
the  like,  would  be  reprobated,  a  result  never  dreamed  of  by  the  legisla- 
tors who  enacted  the  statute.  If  appellee  is  to  be  denied  the  relief 
prayed  for,  it  must  be  upon  other  grounds  than  "that  asserted  in  this 
assignment. 

Under  the  only  other  remaining  assignment  of  error,  the  following 
propositions  are  asserted:  "1.  A  railroad  company  has  no  right  to 
make  unreasonable  rules  controlling  the  conduct  of  the  passengers  on 
their  trains.  2.  A  railroad  company  has  no  right  to  make  a  rule  or 
regulation  whereby  it  gives  to  one  individual  exclusive  rights  upon  its 
trains  and  excludes  others  from  exercising  the  same  rights,  where  the 
business  engaged  in  by  the  said  two  parties  is  one  in  its  very  nature 
involving  public  interests,  and  is  in  the  nature  of  a  necessity  for  the 
convenience  and  welfare  of  the  passengers;  especially  where  said  two 
parties  are  public  carriers  and  equally  well  fitted  for  the  business  in 
which  they  are  both  engaged."  We  readily  assent  to  the  proposition 
that  a  railroad  company  has  no  right  to  make  unreasonable  rules  con- 
trolling the  conduct  of  its  passengers  while  on  its  trains,  and  we  as 
readily  recognize  the  converse  of  this  to  be  true,  that  is,  that  a  railroad 
company  has  the  right  to  make  all  reasonable  rules  and  regulations  con- 
cerning the  conduct  of  its  passengers.  For  the  present  it  is  sufficient 
to  say,  we  think  the  rule  or  regulation  pleaded  by  appellee,  and  shown 
by  the  agreed  facts,  is  both  reasonable  and  salutary.  The  question  pre- 
sented by  tlie  second  proposition  seems  never  to  have  arisen  in  this  State, 
but  has  been  much  discussed  elsewhere. 

In  an  early  New  York  case,  Barney  v.  Oyster  Bay  and  H.  Steamboat 
Co.,  67  N.  Y.,  301,  it  is  said :  "The  carrier,  however,  may  make  reason- 
able rules  and  regulations  for  the  conduct  of  his  business,  and  when 
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they  are  made  known  passengers  are  bound  to  observe  them.  He  may 
carry  on  in  connection  with  his  business  of  carrier  any  other  bnsineasy 
and  may  nse  his  property  in  any  way  he  may  choose  to  promote  his 
interest,  not  inconsistent  with  the  duty  he  owes  to  passengers.  The 
vessel  or  vehicle  which  he  uses  is  his  own,  and  except  to  the  extent  to 
which  he  has  devoted  it  to  public  use,  by  the  business  in  which  he  has 
engaged,  he  may  manage  and  control  it  for  his  own  profit  and  advan- 
tage to  the  exclusion  of  all  other  persons.  For  instance,  the  sale  of 
books,  papers  or  refreshments  are  common  incidents  to  the  business  of 
a  carrier  by  certain  modes  of  conveyance,  and  the  carrier  may  avail 
himself  of  the  opportunity  which  his  business  gives  him  to  supply  the 
special  wants  of  travelers  in  these  and  other  respects,  and  appropriate 
to  himself  the  profits  of  the  business,  and  exclude  third  persons  from 
entering  the  car  or  vessel  to  carry  on  the  same  business,  in  opposition 
to  him.  He  may  grant  or  refuse  the  privilege  at  his  option.  In  this 
no  right  of  the  passenger  is  invaded.  The  passenger  has  the  right  to 
be  carried  and  to  enjoy  equal  privileges  with  others,  or  at  least  to  be 
exempt  from  unjust  or  offensive  discrimination  in  favor  of  other  pas- 
sengers. But  he  has  no  right  to  demand  that  in  matters  not  falling 
within  the  contract  of  carriage  the  carrier  shall  surrender  in  any  respect 
rights  incident  to  his  ownership  of  his  property.  So  also  a  carrier  may 
establish  for  the  convenience  of  passengers  and  for  his  own  profit,  on 
his  car  or  vessel,  an  agency  for  the  delivery  of  baggage  of  passengers 
and  exclude  all  other  persons  from  entering  to  solicit  or  receive  orders 
from  passengers  in  competition  with  the  agency  established  by  him. 
This  is  in  no  just  sense  a  monopoly.  It  is  simply  saving  to  the  carrier 
a  legitimate  advantage  which  his  position  and  business  give  him.^' 

In  Kates  v.  Atlanta  Baggage  and  Cab  Co.  (Ga.),  34  S.  E.  Rep.,  372, 
the  question  came  before  the  Supreme  Court  of  Georgia,  where  the  fol- 
lowing language  was  used :  '^t  is  claimed  that  the  grant  of  the  enum- 
erated privileges  to  the  cab  company  and  the  refusal  of  them  to  peti- 
tioner is  the  exercise  of  an  undue  preference  on  the  part  of  the  carrier 
against  the  business  of  petitioner,  and  that  such  grant  and  refusal 
established  a  monopoly  which  is  forbidden  by  law.^'  After  reviewing  a 
number  of  authorities,  among  others  the  case  of  Fluker  v.  Railway^  Co., 
81  Ga.,  461,  8  S.  E.  Rep.,  529,  the  court  goes  on  to  say:  "The  case 
clearly  rules  the  principle  that  a  railroad  company  has  the  right  to  ex- 
clude* from  its  premises  persons  going  thereon  for  the  purpose  of  trans- 
acting private  business,  and  a  second  proposition  is  equally  as  clearly 
stated  to  be  thart  the  privilege  of  doing  so  may  be  granted  to  one  and 
refused  to  another,  without  violating  any  principle  of  law  which  governs 
the  conduct  of  carriers  and  regulates  their  duty  to  the  public.  ♦  *  ♦ 
In  the  very  nature  of  things  it  would  be  impossible  for  a  railroad  com- 
pany to  permit  the  agents  of  all  baggage  or  express  companies  to  enter 
its  trains  to  solicit  the  transportation  of  baggage,  and  yet,  because  of 
such  impossibility,  it  would  hardly  be  fair  to  the  traveling  public  to 
refuse  to  permit  the  agent  of  any  to  do  so.** 
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The  decision  in  Godbout  v.  St.  Paul  Union  Depot  Co.,  47  Law.  Eep. 
Ann.,  532,  81  N.  W.  Sep.,  835,  is  to  the  effect  that  a  common  carrier 
may  make  such  rules. and  regulations  as  it  deems  necessary  for  the  con- 
trol of  its  business  within  its  depot  building,  and  may  grant  special  and 
exclusive  privileges  to  hackmen  to  solicit  business,  provided  such  rules 
and  regulations  are  reasonable  and  conduce  to  the  comfort  and  conveni- 
ence of  its  patrons.  It  is  there  said :  ^'If  this  arrangement  is  a  reason- 
able and  proper  one  for  such  passengers  and  patrons  and  concerns  their 
interests,  and  does  not  tend  to  deprive  them  of  proper  opportunity  to 
control  their  action  after  leaving  the  depot,  then  there  is  no  ground  for 
complaint.  There  is  no  evidence  in  the  case  tending  to  show  that  the 
arrangement  provided  by  the  contract  is  unreasonable,  or  that  it  in  any 
respect  interferes  with  tiie  rights  of  the  traveling  public.  On  the  other 
hand,  the  court  below  found  as  a  fact  that  the  contract  conduced  to  the 
convenience  a;nd  comfort  of  the  public  and  to  the  orderly  performance 
of  its  business  by  defendant.  If  appellant  were  admitted  to  the  building 
to  solicit  business,  then  all  hackmen  would  have  to  be  admitted.  .  The 
presence  of  soliciting  agents  without  restrictions  would  interfere  with 
the  comfort,  welfare  and  convenience  of  the  public.^' 

To  the  like  effect  is  the  decision  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  in  Donovan  v.  Pennsylvania  Co., 
61  Law.  Bep.  Ann.,  140,  where  practically  all  the  authorities  on  the 
question,  pro  and  con,  are  cited.  We  quote  from  that  decision  the  fol- 
lowing: ^'The  asserted  right  of  the  hackmen  necessarily  postulates  a 
correlative  duty  on  the  part  of  the  railroad  company.  The  company 
owes  the  duty  to  all  persons,  without  discrimination,  to  carry  them  on 
equal  terms  of  service  and  compensation.  As  a  common  carrier  of  pas- 
sengers, the  company  must  provide  facilities  for  the  reception,  carriage 
and  discharge  of  its  passengers,  and  must  establish  rights  which  are 
available  equally  to  all  who  desire  to  become  passengers.  But  the  com- 
pany does  not  owe  to  its  passengers  the  duty  to  provide  on  its  trains  the 
opportimities  for  them  to  purchase  newspapers,  books,  fruit  and  the  like, 
or  to  employ  the  service  of  a  stenographer,  or  of  a  barber,  or  to  buy  cab 
or  express  tickets.  Much  less  does  it  owe  the  duty  to  anyone  to  permit 
him  to  pursue  his  vocation  on  the  trains.^' 

l^he  rule  annoimced  in  these  cases  commends  itself  to  our  considera- 
tion. There  is  not  wanting  authority,  however,  for  a  different  holding. 
There  are  many  cases  which  deny  the  right  of  a  railroad  company  to 
enter  into  an  arrangement  whereby  the  right  of  its  passengers  to  choose 
their  own  transfer  agents  after  leaving  the  railway  company's  premises 
is  controlled^  But  this  may  be,  and  is,  we  think,  a  different  question 
from  the  one  presented  in  this  case,  and  the  authorities  referred  to  need 
not  be  discussed.  Ordinarily,  all  hackmen  alike  have  the  common  right 
of  soliciting  the  patronage  of  railroad  passengers,  but  this  common  right 
may  be  defeated  by  the  railroad  company  by  the  establishment  of  a 
reasonable  rule  or  regulation  with  respect  to  its  passengers  while  they 
are  in  such  company's  charge.    At  the  point  where  the  railroad  com- 
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pony's  right  to  maintain  its  rule  or  regulation  ends,  this  common  right  of 
the  transfer  companies  begins.  It  is  not  contended  in  this  case,  neither 
indeed  can  it  be,  that  appellee  did  not  have  the  right  to  exclude  all  hack- 
men  from  its  trains.  Our  statutes  have  never  declared  railroad  com- 
panies common  carriers  of  transfer  companies.  But  the  contention 
mainly  is  that  since  appellee  has  not  seen  fit  to  exclude  all,  but  has  per- 
mitted Green  and  his  agents  to  canvass  its  passengers,  it  therefore  lost 
all  right  to  exclude  others.  But  this  contention  can  not  be  maintained. 
A  properly  regulated  transfer  service  on  passenger  trains  in  this  day 
is  not  only  a  convenience  but  practically  a  necessity.  The  means 
adopted  by  appellee  in  this  case,  or  some  similar  method,  is  practically 
the  only  plan  by  vrhich  such  business  can  be  regulated  at  all.  To  admit 
dU  transfer  agents  would  amount  not  only  to  an  inconvenience  to  the 
traveling  public,  but  would  render  it  well  nigh  impossible  to  establish 
any  rules  or  regulations  in  regard  to  the  business  whatever.  To  hold 
as  appellant  insists  in  this  case  would  be  nothing  short  of  judicial  legis- 
lation. If  the  rule  or  regulation  adopted  by  a  railway  company  is  un- 
reasonable, the  court  would  doubtless  afford  relief,  otherwise  the  question 
18  one  for  the  legislative  and  not  the  judicial  branch  of  the  government. 
The  rule  or  regulation  in  the  present  case  seems  to  be  a  reasonable  one, 
and  one  which  in  no  just  sense  interferes  with  any  right  of  appellant. 
The  judgment  of  the  District  Court  perpetuating  the  injunction 
against  appellant  and  his  agents  is  therefore  in  all  things  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  Henby  Owens 

Decided  May  7,  1904. 

1._Railroads— Killing  Stock— Private  Gate  in  Right  of  Way. 

Where  the  railway  company  had  put  a  gate  in  Its  right-of-way  fence  for 
plaintiffs  use  alone,  and  under  an  agreement  that  he  was  to  keep  it  closed 
and  in  repair*  and  there  was  evidence  to  the  effect  that  plaintifT's  mule, 
killed  on  the  track*  may  have  entered  on  the  right  of  way  either  through 
a  defect  in  the  fence  or  through  the  gate,  left  open  and  out  of  repair,  it 
was  error  for  the  charge  to  make  the  company  liable  if  the  mule  entered 
through  the  gate  by  reason  of  want  of  repairs. 

Zd — Same— Contract  Limiting  Liability. 

A  railway  company  in  contracting  with  reference  to  a  private  gate  In 
its  right-of-way  fence  and  for  Immunity  from  damage  resulting  from  the 
land  owner  allowing  the  gate  to  get  out  of  repair,  is  not  contracting  in  its 
capacity  as  a  common  carrier,  and  such  contract  is  valid. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
D.  M.  Alexander. 

H.  C.  Shropshire,  for  appellant. 

Preston  Martin,  for  appellee. 

SPEER,  Associate  Justice. — Henry  Owens  recovered  a  judgment 
against  the  Texas  &  Pacific  Railway  Company  for  the  value  of  a  mule, 
alleged  to  have  been  negligently  killed  by  the  company  The  negligence 
alleged  consisted  of  failure  to  keep  in  repair  the  right-of-way  fence  and 
gate  which  separated  Owens'  farm  from  the  railroad  track.  The  com- 
pany answered  pleading  specially  a  contract  with  Owens,  whereby  it 
placed  a  gate  and  private  crossing  upon  its  right  of  way  for  his  benefit, 
and  wherein  he  undertook  to  keep  said  gate  in  good  repair  and  to  keep 
the  same  shut.  The  appellee's  mule  escaped  from  his  farm  either  over 
the  right-of-way  fence  or  through  the  gate,  there  being  evidence  from 
which  the  jury  might  have  found  either. 

In  submitting  the  case  to  the  jury  the  trial  court  charged  as  follows : 
'ITow  if  you  believe  from  a  preponderance  of  the  evidence  in  this  case 
that  plaintiff's  mule  was  killed  by  defendanf s  engine  or  train  as  alleged^ 
and  that  defendant's  track  was  fenced  at  said  place,  and  you  further  be* 
lieve  that  said  fence  or  gates  were  so  defective  at  or  about  said  place 
that  it  would  not  keep  out  ordinary  stock,  and  that  defendant  had  not 
tised  ordinary  care  to  keep  said  fence  in  repair,  and  you  further  believe 
that  said  mule  entered  upon  the  right  of  way  through  said  defective 
fence,  or  through  defects  in  the  gate,  the  same  being  closed,  then  you 
will  find  for  plaintiff  Owens  the  reasonable  market  value  of  said  mule."^ 

The  assignment  complaining  of  this  charge  must  be  sustained.  It 
clearly  makes  the  appellant  liable  for  the  value  of  the  mule  if  it  entered 
through  the  gate  by  reason  of  want  of  repair.  The  contract  pleaded  by 
appellant  upon  this  issue  provided:  ^^t  is  expressly  agreed  that  said 
crossing  shall  be  a  private  crossing,  and  shall  be  used  only  for  the 
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private  use  and  convenience  of  the  party  of  the  second  part  (Owens), 
and  shall  in  no  case  be  considered  a  public  crossing.  The  party  of  the 
second  part  agrees  that  he  will  at  all  times  keep  said  crossing  and  gates 
in  proper  and  good  repair  at  his  own  expense  and  cost,  and  said  gates 
shut."  The  evidence  was  undisputed  that  the  gate  was  in  bad  repair, 
so  much  so  that  stock  could  pass  through  while  the  gate  was  shut.  In 
view  of  this  we  think  the  law  is,  that  if  the  animal  enters  through  the 
defective  gate  the  appellant  would  not  be  liable.  The  court  recognized 
that  if  the  animal  entered  through  the  open  gate  the  company  would  not 
be  liable,  and  so  charged  the  jury,  but  we  know  no  reason  why  the 
company  could  not  enter  into  such  a  contract  with  the  owner  of  property 
adjoining  its  right  of  way  as  is  here  shown.  The  contract  is  in  no  sense 
a  contract  limiting  its  liability  as  a  common  carrier,  but  is  with  respect 
to  a  matter  in  which  the  company  may  limit  its  liability. 

In  Missouri,  Kansas  &  Texas  Bailway  Company  v.  Garter,  95  Texas, 
477,  as  an  illustration  of  the  proposition  that  a  railroad  company, 
when  not  contracting  in  its  character  of  common  carrier,  has  the  same 
right  of  contract  as  other  corporations  or  persons,  even  to  the  extent  of 
making  contracts  for  immunity  from  liability  on  account  of  nogligenoe, 
it  is  said :  ^Tor  example,  in  case  of  a  failure  to  fence  the  right  of  way, 
when  by  contract  released  from  damages  on  account  of  injury  to  or 
killing  stock  in  consequence  of  such  failure,  the  courts  have  held  gene- 
rally, that  such  contracts  are  valid  to  the  extent  of  the  interest  of  the 
adjacent  land  owner." 

It  is  contended  by  appellee  that  the  preponderance  of  the  evidence 
shows  that  his  mule  entered  over  a  defective  fence.  This  may  be  true, 
but  inasmuch  as  there  is  evidence  in  the  record  tending  to  show  that 
the  animal  entered  onto  the  right  of  way  through  the  defective  gate,  and 
inasmuch  as  the  court  charged  upon  this  issue,  the  charge  should  have 
been  as  we  have  indicated,  that  is,  if  the  mule  entered  through  the 
gate  at  all,  the  company  is  not  liable.  The  special  charge  requested  by 
appellant  upon  this  issue  may  not  be  wholly  correct,  but  we  think  the 
charge  of  the  court  quoted  is  itself  positively  erroneous,  so  much  so  as  to 
require  the  reversal  of  the  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

'  Reversed  and  remanded. 
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J.  P.  Oafford  v.  C.  L.  Foster. 

Decided  May  7,  1904. 

1. — Community  Property — ^Tax  Title— Limitations. 

Where  the  title  to  land  purchased  by  a  husband  durlngr  the  lifetime  of 
his  wife  depended  on  possession  of  the  land  for  five  years  under  the  recorded 
tax  deed,  and  the  wife  died  before  the  deed  was  recorded,  the  title  eventually 
acquired  by  virtue  of  the  five  years  possession  was  not  community  property, 
and  the  children  of  the  wife  inherited  no  interest  In  the  land  which  they 
could  assert  against  one  purchasing  it  from  the  husband. 

2w— Same— ^Possession  by  Virtue  of  the  Deed. 

The  fact  that  the  husband  and  wife  took  possession  of  the  land  under 
and  by  virtue  of  the  tax  deed  prior  to  its  registration  and  the  wife's  deatli* 
would  not  let  in  a  claim  of  community  title  acquired  by  naked  possession 
under  the  ten  years  statute  of  limitations. 

3.-— Same— Title  Not  Acquired  Until  Limitation  Has  Run. 

Even  if,  despite  the  recorded  tax  deed,  title  could  be  asserted  by  pos- 
session alone  under  the  ten  years  statute,  yet  as  the  wife  died  before  the 
expiration  of  that  period,  no  title  had  vested  in  her,  and  her  Inchoate  right  in 
the  land,  not  being  such  as  could  be  asserted  in  the  Courts  as  a  basis  for 
cause  of  action  or  defense,  did  not  constitute  title. 

Appeal  from  the  District  Court  of  Hood.  Tried  below  before  Hon. 
W.  J.  Oxford. 

John  J.  Hiner  and  W,  D.  Wilson,  for  appellant. 

Lon  Morris,  for  appellee. 

SPEER,  Associate  Justice. — ^This  is  a  suit  in  trespass  to  try  title 
brought  by  appellees  against  appellant  in  the  District  Court  of  Hood 
County,  to  recover  an  undivided  interest  in  320  acres  of  land.  On  April 
6,  1878,  R.  T.  Foster,  Sr.,  whose  wife  was  then  living,  purchased  at  tax 
sale  the  320  acres  of  land  in  controversy.  Immediately  thereafter  he 
took  possession,  after  which,  and  on  January  23,  1880,  Mrs.  Foster  died, 
leaving  surviving  her,  besides  her  husband,  the  appellees  and  a  son 
through  whom  appellant  claims.  The  tax  deed  to  R.  T.  Foster,  Sr.,  was 
filed  for  record  August  3,  1880.  R.  T.  Foster,  Sr.,  by  warranty  deed, 
dated  March  4,  1895,  filed  for  record  August  22,  1895,  conveyed  the 
land  in  controversy  by  metes  and  bounds  to  a  son,  G.  W.  Foster,  who  in 
turn  conveyed  the  same  to  appellant  November  24,  1902.  R.  T.  Foster, 
Sr.,  together  with  his  wife  during  her  lifetime,  and  together  with  his 
children  after  her  death,  was  in  possession  of  the  land  until  the  con- 
veyance to  G.  W.  Foster  above  referred  to.  Since  the  conveyance  to 
him  G.  W.  Foster  has  at  all  times  held  possession,  and  paid  the  taxes 
for  the  years  1895,  1896,  1897  and  1898.  The  taxes  for  1899  were  paid, 
but  by  whom  the  record  does  not  disclose.  Upon  this  state  of  facts  the 
trial  court,  without  the  intervention  of  a  jury,  rendered  judgment  for 
the  appellees,  upon  the  theory,  doubtless,  that  the  land  was  a  part  of 
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the  commtmity  estate  of  B.  T.  Foster,  Sr.,  and  his  deceased  wife.    This 
we  think  was  error.    From  the  dates  above  given  it'vnll  be  seen  that  the 
tax  deed,  which  all  the  parties  to  this  suit  claim  to  be  the  basis  of  their 
title  ^  by  limitation,  was  not  recorded  until  after  the  death  of  Mrs.  Fos- 
ter.. *  Until  its  registration  the  five  years  statute  of  limitations  did  not 
begin  to  run.    Sayles'  Civ.  Stats.,  art.  3342;  Porter  v.  Chronister,  58 
Texas,  66;  Adkins  v.  Galbraith,  10  Texas  Civ.  App.,  175,  30  S.  W.  Bep., 
290.    For  this  reason,  at  least,  we  think  the  children  of  Mrs.  Foster 
acquired  no  interest  whatever  by  inheritance  from  her  to  the  land  in  con- 
troversy.   By  the  registration  of  the  deed  in  1880,  and  the  subsequent  oc- 
cupancy of  the  land  for  the  period  prescribed  by  law,  B.  T.  Foster,  Sr., 
must  be  held  td  have  full  title  in  his  own  right  to  the  land  in  controversy. 
Sayles*  Civ.  Stats.,  art  3347.    If  it  be  contended  that  since  the  posses- 
sion of  Foster  and  wife  antedated  the-  registration  of  the  tax  deed,  the 
ten-year  statute  of  limitations  would  apply,  it  is  suflBcient  to  say  that 
his  possession  was  taken  under,  and  must  be  attributed  to,  the  tax  deed. 
And  if  it  were  not,  it  has  been  expressly  held  under  the  ten  years  statute 
that  the  property  is  not  acquired,  within  the  meaning  of  our  statute 
of  defining  community  property,  until  the  expiration  of  the  period  of 
prescription.    Bishop  v.  Lusk,  8  Texas  Civ.  App.,  30,  27  S.  W.  Bep.,  306 ; 
Speer's  Law  of  Married  Women,  sees.  197,  199.     See,  also,  Texas  &  N. 
O.  By.  Co.  V.  Speights,  94  Texas,  350,  60  S.  W.  Bep.,  659;  Votaw  v. 
Pettigew,  15  Texas  Civ.  App.,  87,  38  S.  W.  Bep.,  215 ;  Boberts  v.  Trout, 
13  Texas  Civ.  App.,  70,  35  S.  W.  Bep.,  323.    The  writer  is  inclined  to 
the  view,  for  the  reasons  given  in  the  authorities  cited,  that  even  though 
the  tax  deed  in  this  instance  had  been  recorded  during  the  lifetime 
of  the  wife,  yet  the  period  of  prescription  not  having  expired  at  the 
date  of  her  death,  the  land  was  not  acquired  within  the  meaning  of  our 
coipmunity  statute,  so  as  to  cast  upon  appellees  by  inheritance  any  in- 
terest therein  whatever.    It  is  insisted  that  at  the  death  of  Mrs.  Foster 
she  had  an  inchoate  right  in  the  property  which  she  might  perfect  by 
limitations  into  a  perfect  title.     But  a  right  is  something  which  may 
be  asserted  in  the  courts  as  a  basis  for  cause  of  action  or  defense.     Clearly 
Mrs.  Foster  had  no  such  right  as  would  enable  her,  or  the  husband  for 
her,  to  defend  against  the  true  owner,  or  even  to  recover  from  a  tres- 
passer the  possession  of  the  land  had  it  once  been  lost.     There  are  any 
number  of  authorities  to  the  effect  that  when  a  right  to  property  is 
acquired  during  marriage  sucji  property  will  belong  to  the  community, 
even  though  the  wife  dies  prior  to  the  completion  of  the  title.     This 
is  so  in  bonds  for  title  to  property,  or  other  contracts  of  purchase,  bounty 
warrants,  land  certificates,  and  the  like;  but  in  all  these  cases  a  legal 
right  exists  in  favor  of  the  community  which  may  be  asserted  as  against 
the  world.     This  is  not  true  in  the  case  of  one  who  attempts  to  acquire 
title  by  limitation.     He  has  only  the  chance  of  obtaining  title  by  being 
permitted,  unmolested,  to  hold  for  the  prescribed  time. 


' 
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Neither  party  contends  that  the  tax  deed  in  this  instance  is  more  than 
a  basis  for  limitations.'  The  prerequisites  of  a  sale  for  delinquent  taxes 
were  not  shown.  This  being  true,  and  the  facts  hereinbefore  shown 
being  undisputed,  the  District  Court  should  have  rendered  judgment 
for  the  defendant.  The  judgment  is  therefore  reversed  and  here  ren- 
dered for  the  appellant. 

Reversed  and  rendered. 


Warren  v.  Foust.  59 

G.  W.  Warren,  Sr.,  v.  J.  E.  Foust  et  al. 

Decided  May  7,  1904. 

1w— Judgment — ^Void  or  Voidable— Citation  to   Defendant. 

A  judgment  is  not  void  for  want  of  service  of  citation  on  the  defendant 
where  it  does  not  affirmatively  appear  from  the  face  of  the  JudgmeJit  nor 
from  the  citation  or  other  part  of  the  record  that  the  citation  was  not  served. 
In  such  case  suit  by  the  defendant  Is  necessary  in  order  to  have  the  Judg- 
ment set  aside  for  want  of  such  service. 

2d — Same — Setting  Aside — Limitations. 

Where  the  defendant  had  actual  notice  that  a  Judgment  had  been  ren- 
dered against  him  and  took  no  steps  to  have  it  set  aside  until  more  than  four 
years  thereafter,  his  right  to  relief  was  barred  by  limitation. 

3d — Same — Judgment  Against  Sureties  on  Injunction  Bond. 

Where  in 'an  action  by  injunction  to  restrain  an  execution  the  Judgment 
Is  for  the  defendant,  he  is  not  entitled  by  virtue  of  a  cross-action  to  have 
Judgment  for  his  debt,  interest  and  costs  against  the  sureties  on  plaintlfT's 
Injunction  bond  without  alleging  damage  or  injury  resulting  from  the  grant 
of  the  injunction. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Stevenson  &  Ritchie,  for  appellant. 

« 
Lattimore  &  Browning  and  C.  W.  Maasie,  for  appellees. 

CONNEB,  Chief  Justice. — This  suit  was  instituted  in  the  District 
Court  of  Palo  Pinto  County  on  the  12th  day  of  December,  1900,  by 
the  appellant,  6.  W.  Warren,  Sr.,  against  appellee  Foust  and  the  justice 
of  the  peace  of  precinct  No.  3,  Tarrant  County,  and  the  constable  of 
precinct  No.  5,  Palo  Pinto  County,  to  restrain  them  from  further  pro- 
ceeding in  the  collection  and  execution  of  a  certain  judgment  rendered 
in  said  Justice  Court  of  Precinct  No.  3,  on  the  19th  day  of  December, 
1890,  in  favor  of  appellee  Foust  and  against  appellant  6.  W.  Warren, 
Sr.,  and  (J.  W.  Warren,  Jr.  It  was  alleged  by  appellant  that  the  judg- 
ment as  to  him  was  a  nullity,  for  the  reason  that  he  had  never  been 
served  with  citation  in  the  cause  in  which  the  judgment  had  been  ren- 
dered. This  is  the  second  appeal.  See  Foust  v.  Warren,  72  S.  W. 
Sep.,  405,  where  we  reversed  a  judgment  in  appellant's  favor  for  the 
reasons  stated. 

Thereafter  appellant  filed  an  amended  petition  wherein  he  again  set 
up  the  nullity  of  said  judgment  because  of  a  want  of  citation,  and  also 
alleged  that  he  had  a  good  and  valid  defense  to  the  note  upon  which 
the  judgment  had  been  rendered,  in  that  he  was  a  surety  merely  upon 
said  note,  and  had  been  deprived  of  his  right  to  set  up  that  fact.  On 
the  last  trial  duly  certified  copies  of  the  judgment  and  of  the  original 
citation  in  the  case  of  J.  E.  Foust  v.  6.  W.  Warren,  Sr.,  and  Q.  W. 
Warren,  Jr.,  in  the  Justice  Court  of  Precinct  No.  3,  Tarrant  County, 
was  offered  in  evidence,  and  the  court,  after  having  heard  all  the  proof, 
instructed  the  jury  to  the  effect  that  said  judgment  and  citation  showed 
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service  upon  O.  W.  Warren,  Sr.,  and  that  by  the  undispnted  proof  he 
was  barred  by  limitation  of  bis  right  to  set  the  same  aside. 

In  the  first  assignment  it  is  nrged  that  the  court  committed  error  in 
charging  the  jury  that  the  **record  in  the  case  of  J.  E.  Foust  against 
G.  W,  Warren,  Sr.,  and  G.  W.  Warren,  Jr.,  in  the  Justice  Court  of  Tar- 
rant County,  shows  service  of  citation  on  plaintiff  in  this  cause,  to  wit, 
G.  W.  Warren,  Sr.*'  The  evidence  was  conflicting  as  to  whether  G.  W. 
Warren,  Sr.,  was  in  fact  served  with  citation  in  the  cause  mentioned, 
plaintiff  testifying  positively  that  he  had  not  been  served,  and  G.  W. 
Coke,  constable  of  the  precinct  named  at  the  time,  testified  with  equal 
clearness  that  appellant  had  been  served;  and  it  is  insisted  that  the 
court  should  not  have  taken  the  issue  from  the  jury  by  a  peremptory 
instruction  to  the  effect  that  the  record  in  fact  showed  service.  If  the 
court  was  in  error  as  to  this,  we  deem  it  entirely  immaterial,  because 
it  is  undoubtedly  true  that  the  judgment  was  not  void;  that  is,  it  did 
not  affirmatively  appear  from  the  face  of  the  judgment,  nor  from  the 
citation  or  other  part  of  the  record  in  the  Justice  Court,  that  appellant 
had  not  been  served,  and  that  said  Justice  Court  was  without  jurisdic- 
tion over  his  person.  This  being  true,  all  presumptions  were  in  favor 
of  the  judgment  and  of  the  court's  jurisdiction,  and  suit  by  appellant 
was  necessary  in  order  to  have  the  judgment  set  aside  on  the  ground 
alleged,  and  the  proof,  as  the  court  further  charged  the  jury  in  the  same 
connection,  is  absolutely  undisputed  that  more  than  four  years  prior  to 
the  institution  of  this  suit  appellant  not  only  had  notice  of  the  suit  in 
the  Justice  Court  of  Tarrant  County,  but  also  had  actual  notice  of  the 
fact  that  the  judgment  was  rendered  against  him.  It  appears  from 
appellant's  own  statement  that  soon  after  the  rendition  of  the  judgment 
he  had  been  notified  of  the  institution  of  the  suit,  and  that  not  later 
than  some  time  in  1895  he  had  particular  notice  of  the  fact  of  the  ren- 
dition of  the  judgment  and  of  the  issuance  of  process  thereunder,  he 
then  asserting  the  very  defense  now  urged,  to  wit,  that  he  had  not  been 
served  with  citation  in  said  cause.  More  than  four  years  having  elapsed 
after  such  knowledge  before  the  institution  of  this  suit,  appellant's  ac- 
tion was  barred,  and  the  court  properly  charged  the  jury  to  find  in  ap- 
pellee's favor.  Foust  v.  Warren,  supra;  Stewart  v.  Eobbins,  27  Texas 
Civ.  App.,  188,  65  S.  W.  Eep.,  899. 

The  judgment  is  accordingly  affirmed. 

ON  MOTION  FOR  REHEARING. 

Upon  re-examination  of  the  record  on  motion  for  rehearing,  we  find 
tliat  there  was  error  in  the  juclpnicnt  of  the  trial  court,  in  so  far  as  he 
entered  judgment  against  appellant  G.  W.  Warren,  Sr.,  and  the  sureties 
on  his  injunction  bond,  for  the  amount  of  appellee  Foust's  debt  and 
co?ts  and  10  per  cent  thereon  as  damages.  Appellee  in  his  answer 
prayed  for  the  imposition  of  the  10  per  cent  damages,  but  alleged  no 
such  state  of  facts  as  authorized  the  rendition  of  the  judgment  for  the 
debt,  interest  and  costs  on  the  injunction  bond.     Nor  will  the  proof 
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support  the  judgment  in  the  particalais  stated.  See  Bobertson  v.  Sny- 
der, 1  Texas  Civ.  App.,  408 ;  Texas  &  N.  0.  By.  Co.  v.  White,  67  Texas, 
129.  Inasmuch,  therefore,  as  neither  the  pleading  nor  proof  supports 
the  judgment  in  the  respect  named,  within  the  rule  established  by  the 
authorities  cited,  the  judgment  upon  appellee  Fousf  s  cross-action  on 
the  injunction  bond  will  be  reversed.  The  judgment  in  all  other  re- 
spects, however,  will  be  affirmed,  we  still  being  of  the  conclusion  an- 
nounce in  the  opinion  on  original  submission,  that  the  court  properly 
directed  the  jury  to  find  for  appellees. 

Judgment  reversed  and  cause  remanded  for  new  trial  upon  appellee's 
«roB6-action  only. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


62  Lysteb  v.  Leighton. 

Lizzie  Lysteb  et  al.  v.  Julia  M.  Leighton. 

Decided  May  10,  1904. 

Id— Community   Property— Innocent   Purchaser— Notice— Presumption. 

A  wife  Joined  the  husband  in  a  conveyance  of  community  property  which 
was  afterwards  reconveyed  to  the  husband  who,  after  the  death  of  the  wife, 
again  sold  the  land  to  one  under  whom  defendants  claim  as  Innocent  pur- 
chasers. Held,  that  even  if  the  relation  of  husband  and  wife,  as  recited  In 
the  first  deed  of  conveyance,  be  presumed  to  exist  until  dissolution  is  shown* 
still  defendant's  claim  of  innocent  purchaser  is  a  defense  against  an  action 
by  the  heirs  of  said  husband  and  wife,  since  they  had  no  notice  that  the 
wife  was  dead  at  the  time  the  land  was  conveyed  to  the  person  under  whom 
they  claim. 

2^*-Trespass  to  Try  Title— Legal  or  Equitable— Stale  Demand. 

When  a  title,  either  legal  or  equitable,  sufllcient  to  sustain  an  action  of 
trespass  to  try  title,  is  asserted  by  a  plaintiff  the  defense  of  stale  demand  is 
not  available. 

Error  to  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Korman  G.  Kittrell. 

Jacob  C,  Baldwin,  for  plaintiffs  in  error. 

E.  P.  &  Otis  K.  Hamblen  and  W.  H.  Scott,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  plaintiffs  in  error  against  the  defendant  in  error 
to  recover  an  undivided  interest  in  a  tract  of  ^.00  acres  of  land  in  Harris 
County  fully  described  in  plaintiffs*  petition.  The  evidence  shows  that 
the  100  acres  of  land  was  the  community  property  of  Thomas  C.  and 
Julia  H.  Nelson,  who  were  the  parents  of  appellant  Lizzie  Lyster. 
After  the  death  of  Julia  H.  Nelson,  Thomas  C  Nelson  sold  the  land 
to  John  T.  Mallalieu,  through  whom  defendants  in  error  claim  title. 
This  sale  was  not  made  for  the  purpose  of  paying  community  debts,  and 
appellant  Lizzie  Lyster  as  an  heir  of  her  mouther  and  deceased  brothers 
and  sisters  has  title  to  an  undivided  105-384  of  said  land  unless  title 
thereto  was  acquired  by  defendants  in  error  as  purchasers  for  value  with- 
out notice  of  the  title  of  said  plaintiffs  in  error. 

The  facts  bearing  upon  this  issue  as  disclosed  by  the  record  are  as 
follows :  Thomas  C.  Nelson  iirst  acquired  title  to  the  land  by  convey- 
ance from  Eebecca  Williams  on  November  3,  1865.  On  November  27, 
1872,  Thomas  C.  Nelson  joined  by  his  wife,  Julia  H.  Nelson,  for  a 
recited  consideration  of  $510  conveyed  the  land  to  A.  C.  McMillan. 
This  deed  recites  that  the  grantors  therein  aro  residents  of  Galveston 
County.  On  September  2,  187^,  McMillan  for  a  recited  consideration 
of  $200  reconveyed  the  land  by  special  warranty  deed  to  Thomas  C. 
Nelson.  Julia  H.  Nelson  died  intestate  March  12,  1876,  and  Thomas 
C.  Nelson  died  in  February,  1901.  On  March  14,  1892,  Thomas  C. 
Nelson  for  a  recited  consideration  of  $1000  conveyed  the  land  to  Malla- 
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lieiL  As  before  stated  defendantB  in  error  claim  title  under  Mallalien. 
The  date  of  their  purchase  is  not  shown,  bnt  the  trial  court  finds  that 
the  uncontradicted  evidence  establishes  that  defendants  in  error  at  the 
time  of  their  purchase  had  JTist  come  to  this  State  and  knew  nothing 
of  Nelson's  family  history^  and  that  they  employed  counsel  to  examine 
the  title  to  the  land  and  bought  same  upon  the  assurance  that  the  title 
was  perfect,  paying  therefoi  the  sum  of  $1500,  which  was  its  full  value. 
Plaintiffs  in  error  are  not  shewn  to  have  asserted  any  claim  to  the  land 
prior  to  January,  1903.  There  is  no  evidence  that  Nelson  and  wife 
ever  lived  in  Harris  County^  and  the  court  finds  that  Nelson  resided  in 
Galveston  County  at  the  time  he  purchased  from  McMillan. 

It  is  well  settled  that  one  who  purchases  land  for  value  from  the 
holder  of  the  legal  title  will  be  protected  against  the  claim  of  the  bene- 
ficial owner  provided  he  has  no  notice  of  such  claim  at  the  time  of  his 
purchase,  and  this  defense  is  available  to  a  purchaser  from  the  husband 
after  the  death  of  the  wife  of  community  property  held  in  the  name  of 
the  husband.  Edwards  v.  Brown,  68  Texas,  329;  Pouncy  v.  May,  76 
Texas,  565 ;  Patty  v.  Middleton,  82  Texas,  586. 

If  it  be  conceded  as-  contended  by  plaintiffs  in  error  that  defendants 
in  error  are  charged  with  notice  of  the  recital  in  the  deed  from  Thomas 
C.  Nelson  and  Julia  H.  Nelson,  that  on  November  27,  1872,  the  date 
of  said  deed,  the  said  Julia  H.  Nelson  was  the  wife  of  Thomas  C.  Nelson, 
knowledge  of  that  fact  can  not  be  held  notice  of  the  existence  of  such 
marital  relations  on  September  2,  1873,  when  the  land  was  reconveyed 
to  Thomas  C.  Nelson,  unless  it  be  held  that  when  once  the  marriage 
relation  is  shown  to  exist  its  continuance  will  be  presumed  until  its 
dissolution  is  shown.  If  such  presumption  obtains  then  defendants  in 
error  must  be  held  to  be  innocent  purchasers,  because  they  had  no  notice 
of  the  fact  that  Mrs.  Nelson  was  dead  at  the  time  the  land  was  conveyed 
by  her  husband  to  Mallalieu  nor  at  any  time  prior  to  defendants  in 
error's  purchase. 

We  think  upon  the  facts  found  the  trial  court  correctly  held  that 
defendants  in  error  were  entitled  to  hold  the  land  as  innocent  pur- 
chasers for  value.  Hall  v.  Gwynne,  4  Texas  Civ.  App.,  109 ;  Mangum  v. 
White,  16  Texas  Civ.  App.,  254;  Smith  v.  Olsen,  23  Texas  Civ.  App., 
458. 

The  trial  court  further  h^ld  that  stale  demand  was  available  as  a 
defense  to  this  suit  and  that  the  facts  found  sustained  such  defense. 

This  holding  was  error.  It  is  now  well  settled  that  when  the  title 
asserted  by  a  plaintiff  is  sufficient  to  sustain  an  action  of  trespass  to 
try  title,  it  matters  not  whether  such  title  be  legal  or  equitable,  the  de- 
fense of  stale  demand  is  not  available  and  the  plaintiff's  right  of  recovery 
in  such  case  is  barred- only  when  the  defendant  shows  adverse  possession 
under  the  statute  of  limitation  of  "actions  for  the  recovery  of  land. 
Secrest  v.  Jones,  21  Texas,  121;  Trinity  Lumber  Co.  v.  Pinckard,  4 
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Texas  Civ.  App.,  681;  Martin  v.  Parker,  26  Texas,  253;  Stafford  t. 
Stafford,  96  Texas,  106,  70  S.  W.  Eep.,  76;  Lochridge  v.  Coibett,  6 
Texas  Ct.  Rep.,  943 ;  Betzer  v.  Qoff,  35  Texas  Civ.  App.,  — ,  9  Texas 

Ct  Hep.,  867. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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Decided  May  10,  1904. 

1j — Liquor  Dealer — Prohibition — Election  Contest — Publishing  Result— in juno- 
tion. 

Injunction  can  not  be  maintained  to  prevent  the  commissioners  court 
from  canvassing:  the  returns  and  publishinsr  the  result  of  an  election  for 
prohibition  of  the  traffic  in  intoxicating  liquors  under  the  local  option  law, 
either  upon  grrounds  rendering  such  election  void,  or  such  as  would  avail 
to  set  it  aside  upon  contest  filed  under  the  statutes  regulating  contested 
elections. 

2r— Same— Contest  Under  Statute. 

Elections  are  under  the  control  of  the  political  power  of  the  State,  and 
the  proceeding  provided  by  the  statutes  (Rev.  Stats.,  art.  3397;  Act  of  April 
16,  1895)  for  contesting  their  results  Is  neither  a  civil  suit  nor  a  criminal 
action,  maintainable  under  the  general  law  or  equity  jurisdiction  of  the 
courts,  but  a  political  proceeding  committed  by  the  Legislature  to  the  court 
aa  a  special  tribunal,  which  can  not  exercise  such  powers  by  a  suit  for  in- 
junction; nor  could  it  in  an  injunction  suit  maintained  under  its  general 
Jurisdiction  apply  the  remedies  provided  for  the  case  of  a  statutory  con- 
test. 

Zd — Same — Protection  of  Private  Rights. 

Contestants  appealing  to  the  court  merely  for  the  protection  of  their 
private  rights  as  licensed  liquor  dealers,  if  entitled  to  maintain  injunction 
on  the  ground  that  they  were  threatened  with  numerous  unwarranted  crim- 
inal prosecutions,  should  proceed  against  the  officers  charged  with  the  en- 
forcement of  the  law,  not  against  those  to  whom  was  committed  the  mere 
duty  of  determining  and  announcing  the  result  of  the  election. 

4w — Same— Void  Election. 

As  to  matters  making  the  law  void,  as  distinguished  from  those  furnish- 
ing ground  for  statutory  contest,  the  remedy  by  injunction  against  declar- 
ing the  result  of  the  election  is  too  drastic  to  be  invoked  by  an  individual 
for  the  protection  of  his  private  rights,  which  are  amply  protected  by  the 
Kw  without  resorting  to  such  procedure. 

Appeal  from  the  District  Court  of  Orange.  Tried  below  before 
Hon.  W.  P.  Wicks. 

Hall  dt  Holland  and  Chester,  Crawford  &  Chester,  for  appellant. 

Robertson  <&  Bruce,  Hart  &  Sholars,  Adams  £  Huggins,  sluA  Oeo.  F. 
Poole,  for  appellee. 

GILL,  Associate  Justice. — This  action  was  brought  by  appellants 
as  retail  liquor  dealers  and  qualified  voters  in  Orange  County  against 
W.  J.  Wingate,  judge,  and  the  several  members  of  the  commissioners 
court  to  cancel  and  annul  a  local  option  election  held  in  Orange 
County  in  May,  1903,  and  to  enjoin  them  from  canvassing  the  election 
returns  and  publishing  the  result. 

On  May  31,  1903,  the  petition  was  presented  to  the  judge  of  an 
adjoining  district,  who  granted  the  preliminary  injunction  as  prayed 
for  and  ordered  that  it  remain  in  force  until  the  litigation  was  finally 
determined. 

Defendants  presented  general  demurrers  and  special  exceptions  to  the 
petition,  the  latter  among  other  things  questioning  the  sufficiency  of 
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the  pleadings  on  the  ground  that  the  allegations  were  too  general, 
vague  and  indefinite. 

At  the  October  term  of  the  District  Court  of  Orange  County  the 
demurrers  were  heard^  the  general  demurrer  sustained,  and  plaintiff 
granted  leave  to  file  a  trial  amendment  Thereupon  C.  A.  Turner, 
another  retail  liquor  dealer  in  that  county,  by  leave  of  the  court,  in- 
tervened, adopting  the  allegations  of  the  plaintiffs  and  alleging  further 
that  he  was  not  a  qualified  voter.  On  motion  of  the  defendants  the 
intervention  was  stricken  out 

Plaintiffis  then  filed  their  trial  amendment  to  which,  in  connection 
with  the  original  petition,  the  demurrers  were  renewed  and  the  gen- 
eral demurrer  was  sustained. 

Plaintiffs'  request  to  further  amend  was  refused  and  the  bill  dis- 
missed.   Plaintiffs  and  interveners  have  appealed. 

A  brief  statement  of  the  substance  of  the  pleadings  will  be  su£Scient 
for  the  purpose  of  this  opinion.  The  firm  of  Robinson  &  Watson  and 
their  coplaintiffs  alleged  that  they  were  lawfully  licensed  retail  liquor 
dealers  in  Orange  County  and  qualified  voters  therein.  That  they  had 
invested  in  such  business  considerable  capital,  the  value  of  which  would 
be  greatly  lessened  if  the  sale  of  liquor  should  be  prohibited  in  that 
county.  That  pursuant  to  an  order  of  the  commissioners  court  an 
election  was  held  in  Orange  County  on  May  20,  1903,  to  determine 
whether  the  sale  of  intoxicating  liquors  should  be  prohibited  in  that 
county  under  the  terms  of  the  local  option  law.  That  the  defendants, 
the  county  judge  and  commissioners  court,  are  about  to  canvass  the 
returns  and  publish  the  result,  which  if  permitted  to  be  done  will  work 
irreparable  injury  to  their  capital  and  business  to  prevent  which  they 
have  no  adequate  remedy  at  law. 

They  allege  that  the  election  was  a  nullity,  (1)  because  the  commis- 
sioners did  not  adjudge  that  it  was  expedient  to  call  such  election  but 
ordered  it  solely  because  a  petition  purporting  to  be  signed  by  250 
qualified  voters,  as  required  by  the  statute,  was  presented  to  them  re- 
questing such  action  on  their  part.  That  as  a  matter  of  fact  not  all 
the  250  signers  were  qualified  voters,  and  the  representation  that  they 
were  such  was  a  fraud  upon  the  commissioners  but  for  which  such  elec- 
tion would  not  have  been  ordered.  (2)  Because  at  many  of  the  voting 
boxes  the  election  was  held  and  conducted  by  judges  and  clerks  who 
were  not  at  the  time  qualified  voters  in  Orange  County  and  qualified 
to  serve  in  such  capacity. 

They  allege  that  the  election  was  unfairly  conducted,  (1)  because  on 
the  day  of  the  election  religious  services  were  held  in  many  of  the 
churches  of  the  town  of  Orange.  That  ministers  of  the  gospel,  mar- 
ried women  and  little  girls  were,  by  a  preconceived  arrangement  among 
the  partisans  of  prohibition,  engaged  in  ringing  the  church  bells,  hold- 
ing prayer  meetings,  parading  the  streets,  singing  songs,  in  gathering 
about  the  polling  places,  in  talking  and  singing  with  insistence  to  the 
different  voters  who  presented  themselves  for  the  purpose  of  voting. 
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That  the  said  ladies  and  misses  obstructed  the  way  and  detained  the 
voters  and  employed  songs  and  music  and  a  great  many  arguments 
which  were  the  result  of  overwhelming  zeal  and  a  pronounced  desire 
to  destroy  the  business  of  the  plaintiffs.  That  these  practices  had  the 
effect  of  and  did  deter  a  great  many  men  who  were  opposed  to  prohi- 
bition from  voting  and  kept  them  away  from  the  polls. 

(2)  That  a  great  many  voters  who  had  paid  their  State  and 
county  poll  tax  were  denied  the  right  to  vote  because  they  had  not 
also  paid  their  city  poll  tax.  Of  these  there  were  more  than  fifty  who 
would  have  voted  against  prohibition  and  which  number  would  have 
been  sufficient  to  change  the  result. 

(3)  That  the  officers  holding  the  election  did,  at  various  voting 
boxes  during  the  progress  of  the  ballot,  engage  in  counting  the  votes  and 
announcing  the  result  from  time  to  time  to  the  partisans  of  prohi- 
bition, 

(4)  That  one  C.  W.  Carroll,  a  citizen  of  an  adjoining  county  and  a 
man  of  immense  wealth,  did  during  the  progress  of  the  campaign 
agree  and  promise  to  pay  and  make  good  any  deficit  in  the  amount 
of  the  taxes  received  for  the  ensuing  two  years  which  might  be  due  to 
the  adoption  and  enforcement  of  prohibition.  That  this  offer  was 
printed  in  the  form  of  handbills  and  distributed  generally  to  the 
voters  of  the  county,  was  the  subject  of  newspaper  comment,  and  in- 
fluenced many  voters  to  cast  their  ballots  for  prohibition  who  would 
not  have  otherwise  done  so.. 

(5)  They  say  on  information  and  belief  that  many  voters  who 
would  have  voted  against  prohibition  and  the  sum  of  whose  votes 
would  have  changed  the  result,  were  accused  of  swearing  falsely  and 
threatened  with  arrest,  and  thereby  deterred  from  casting  their  ballots. 

(6)  That  many  voters  were  allowed  to  vote  for  prohibition  who 
had  lost  or  mislaid  their  poll  tax  receipts,  and  this  without  requiring 
them  to  make  the  required  affidavits  of  such  loss,  and  that  of  these 
there  were  enough  in  number  of  change  the  result. 

In  alleging  that  of  those  who  signed  the  application  to  the  com- 
missioners court  less  than  250  were  qualified  voters,  not  one  is  named 
or  otherwise  designated.  Of  those  alleged  to  have  been  excluded  on 
the  ground  that  they  had  not  paid  their  city  poll  tax  not  one  is  named 
nor  is  it  shown  at  what  voting  box  it  occurred.  It  is  not  alleged  at 
what  voting  boxes  the  status  of  the  ballot  was  prematurely  announced, 
or  what  officers  were  guilty  of  the  misconduct  complained  of.  Nor  are 
the  allegations  any  more  definite  as  to  the  electors  permitted  to  vote 
without  making  affidavit  of  the  loss  of  their  poll  tax  receipts. 

The  entire  petition  is  quite  as  vague  and  indefinite  as  is  indicated  by 
the  above  statement  of  its  substance. 

The  so-called  trial  amendment  was  in  effect  an  amended  original 
petition,  as  it  was  a  restatement  in  its  entirety  of  plaintiffs'  cause 
of  action.  It  did  not  in  any  respect  add  to  its  definiteness  in  the  re- 
spects above  mentioned  or  otherwise,  except  that  one  voter  is  named 
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ss  having  been  influenced  to  vote  for  prohibition  by  the  offer  of 
Carroll. 

In  this  pleading,  however,  the  further  objection  was  made  to  the 
voters'  petition  to  the  commissioners  court  that  it  was  not  all  one 
petition,  but  consisted  of  four  petitions  attached  together  though  they 
had  been  signed  separately.  It  was  alleged  in  addition  to  the  grounds 
set  up  in  the  first  pleading  that  the  clerk  failed  to  post  the  five  notices 
of  the  order  as  required  by  law  and  that  no  return  was  made  showing 
that  such  notices  had  been  posted  at  all. 

Further,  that  the  order  was  made  at  a  special  session  of  the  com- 
missioners court  and  that  one  of  the  commissioners  was  not  notified  of 
the  meeting.  It  is  not  averred  that  all  of  the  commissioners  were 
not  in  fact  present. 

Further,  that  the  special  session  of  the  commissioners  was  convened 
and  adjourned  on  April  20,  1903,  but  the  proceedings  were  not  recorded 
during  the  term  or  read  over  and  signed  by  the  county  judge,  nor  was 
the  same  attested  by  the  clerk  as  required  by  law,  and  no  notice  was 
given  as  required  by  law  of  such  proceedings. 

As  an  additional  ground  for  injunction  it  is  averred  that  the  peti- 
tioners fear  they  will  be  harassed  by  arrests  and  criminal  prosecutions 
if  the  result  is  permitted  to  be  announced. 

The  general  purpose  of  the  suit  was  to  prevent  the  operation  of  the 
law  in  Orange  County;  to  forestall  criminal  prosecutions  thereunder. 
To  secure  this  result  plaintiffs  have  sought  to  combine  two  actions  dis- 
tinct from  each  other  in  their' nature  and  to  bring  to  the  aid  of  both 
the  court's  power  to  enjoin. 

In  assailing  the  validity  of  the  order  of  the  commissioners  court, 
under  which  the  election  was  held,  matters  are  set  up  which  would  be 
available  as  a  defense  in  criminal  prosecutions  instituted  for  the  en- 
forcement of  the  law.  These  matters  go  to  the  validity  of  the  election 
as  distinguished  from  its  fairness  and  if  established  render  the  entire 
proceeding  null  and  void. 

The  other  phase  of  the  case  is  clearly  an  effort  to  contest  the  election 
in  a  mode  other  than  that  prescribed  by  the  statute. 

Appellees  contend  that  the  district  court  is  without  power  to  enjoin 
the  publication  of  the  result,  and  if  the  contention  is  sound  we  need 
inquire  no  further. 

We  think  it  can  be  safely  said  that  the  court  is  without  power  to 
grant  the  writ  on  the  grounds  cognizable  in  an  election  contest.  There 
are  many  considerations  which  tend  to  support  this  conclusion. 

Before  provision  was  made  by  the  Legislature  for  the  contest  of 
elections  no  proceeding  looking  to  that  end  could  be  brought  by  one 
having  only  the  interest  of  a  citizen  and  voter,  if  indeed  an  election 
could  be  contested  at  all  except  by  quo  warranto  or  by  suit  to  contest 
the  right  to  an  oflSce.  Each  of  these  actions  was  held  to  have  all  the 
essential  elements  of  a  civil  suit  and  was  addressed  to  the  general 
jurisdiction  of  the  courts,  whereas  the  mere  contest  of  an  election  in- 
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volving  the  adoption  of  a  law,  a  policy,  or  a  form  of  local  government 
was  held  to  be  lacking  in  these  elements.  Ex  parte  Towles,  48  Texas, 
413;  WiUiamson  v.  Lane,  52  Texas,  335;  Ex  parte  Whitlow,  59  Texas, 
273 ;  State  v.  De  Gress,  53  Texas,  387. 

In  City  of  Fort  Worth  v.  Davis,  57  Texas,  225,  it  was  intimated  that 
in  the  absence  of  the  statute  authorizing  the  contest  of  elections  (which 
had  theretofore  been  held  to  be  inoperative)  a  citizen  would  be  without 
relief  against  a  tax  voted  and  imposed  by  an  election  unfairly  held.  In 
view  of  the  evil  consequences  which  might  grow  out  of  such  a  sit- 
uation the  court  reserved  the  right  to  review  its  former  decisions  touch- 
ing the  validity  of  the  contested  election  law  and  declared  it  to  be  an 
open  question.  The  previous  decisions,  however,  were  subsequently 
sustained.  Ex  parte  Whitlow,  supra;  Gibson  v.  Templeton,  62  Texas, 
556.  This  latter  case  and  Jennett  v.  Owens,  63  Texas,  264,  make  the 
distinction  between  the  contest  for  office  and  a  contest  such  as  the  one 
under  consideration. 

We  mention  Davis^  case,  supra,  as  indicating  the  trend  of  the  court's 
opinion  at  that  time. 

It  had  been  held  by  our  Supreme  Court  before  that  and  has  been 
held  since,  and  indeed  it  is  the  consensus  of  opinion,  that  elections 
are  under  the  control  of  the  political  branch  of  our  government.  That 
the  Legislature  has  seen  fit  to  intrust  to  certain  special  tribunals  their 
holding,  the  canvassing  of  the  returns  and  the  declarations  of  the  result. 
That  having  done  these  things  the  courts  have  under  their  general 
powers  no  authority  to  review  the  action  of  the  special  tribunals  thus 
constituted.     High  on  Injunc,  sec.  1245. 

When  the  Legislature  undertook  to  provide  for  the  contest  of  elec- 
tions the  courts  in  construing  the  statute  uniformly  held  that  the  action 
was  neither  a  civil  suit  nor  a  criminal  action,  but  was  a  political  pro- 
ceeding cognizable  by  the  district  court  only  because  it  was  named  as 
a  special  tribunal  for  its  trial,  and  the  laws  prior  to  the  adoption  of 
the  constitutional  amendment  conferring  jurisdiction  on  the  district 
court  were  held  unconstitutional  for  want  of  power  in  the  Legislature 
to  confer  jurisdiction. 

The  law  of  1893  was  held  to  be  inoperative  because  the  Legislature 
had  failed  to  provide  rules  of  procedure  for  the  trial,  the  constitutional 
provision  being  held  not  self-executing.  Odell  v.  Wharton,  87  Texas, 
173. 

The  point  to  be  borne  in  mind  here  is  that  the  proceeding  lacked 
the  necessary  elements  of  a  suit  and  therefore  did  not  come  within 
either  the  law  or  equity  jurisdiction  of  any  of  our  courts.  Under  the 
present  law,  passed  in  view  of  the  constitutional  amendment,  rules  of 
procedure  are  provided  and  the  proceedings  are  cognizable  in  the  dis- 
trict courts.  But  it  does  not  follow  that  the  proceedings  have  lost 
their  distinctive  character  as  political  proceedings  rather  than  suits. 

The  amendment  to  the  Constitution  having  been  adopted  to  supply 
the  want  of  a  Judicial  tribunal  in  which  such  controversies  migl)t  l>o 
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heard,  and  having  been  prepared  and  adopted  in  view  of  the  decisions 
in  which  the  proceeding  had  been  classified,  the  term  must  be  held  to 
have  been  used  according  to  its  accepted  and  adjudicated  meaning. 

The  action  retains  its  nattfre  as  first  defined.  It  may  be  brought  in 
cases  where  neither  an  office  nor  its  value  is  in  issue.  The  plaintiff 
need  have  no  greater  interest  than  that  of  any  other  voter.  The  de- 
fendant may  be  a  mere  nominal  party  without  interest  and  without 
concern  as  to  the  result.  Thus  the  proceeding  may  be  conducted  with- 
out subject  matter  and  without  parties  at  interest  in  the  sense  of  the 
usual  meaning  of  those  terms. 

That  it  has  thus  retained  its  distinctive  character  notwithstanding^ 
the  constitutional  amendment  is  settled  by  our  Supreme  Court  in 
Norman  v.  Thompson,  96  Texas,  250,  72  S.  W.  Rep.,  62,  in  which  it 
was  held  that  in  an  election  contest  nothing  was  at  issue  save  matters 
affecting  the  fairness  of  the  result  as  distinguibhed  from  matters  affect- 
ing its  validity.  It  was  held  to  have  retained  its  nature  as  a  special 
proceeding,  and  Wright  v.  Fawcett,  42  Texas,  206,  and  Eogers  v.  Johns, 
42  Texas,  340,  were  cited  with  approval. 

This  doctrine  was  declared  in  a  local  option  contest  in  which  the 
matters  thus  excluded  were  sought  to  be  determined  in  that  contro- 
versy. 

It  has  been  definitely  settled  that  injunction  will  not  be  granted  in 
aid  of  the  plaintiff  in  a  contest  for  oflBce.  McAUen  v.  Rhodes,  65  Texas, 
348. 

We  think  it  follows  logically  and  inevitably  that  a  suit  to  contest 
the  result  of  local  option  elections  must  be  brought  under  the  statute, 
and  that  a  suit  of  this  nature  addressed  to  the  general  jurisdiction  of 
the  district  court  can  not  be  heard. 

There  are  considerations  of  public  policy  which  strengthen  this  con- 
clusion. The  absolute  necessity  for  the  speedy  determination  of  such 
controversies  has  long  been  recognized.  To  this  end  the  statute  pro- 
vides that  the  action  must  be  instituted  within  thirty  days  and  a  pre- 
scribed character  of  service  had.  The  answer  must  be  filed  within 
ten  days.  The  parties  are  denied  a  jury  and  the  cause  has  the  right 
of  way  over  all  other  pending  litigation.  Writ  of  error  will  not  lie 
as  in  civil  cases.  The  judgment  can  be  reversed  only  by  appeal. 
Buckler  v.  Turbeville,  17  Texas  Civ.  App.,  120.  If  the  contest  can  be 
made  independent  of  the  statute  and  a  plaintiff  can  call  into  action  the 
general  equity  powers  of  the  courts,  contests  can  be  made  at  any  time 
within  the  general  statutes  of  limitation,  the  operation  of  the  law  in- 
definitely arrested,  and  all  the  provisions  of  the  statute  looking  to  the 
speedy  termination  of  the  litigation  evaded  and  set  at  naught. 

Justice  Walker  in  Dickey's  case,  78  111.,  261,  after  holding  the  statu- 
tory action  exclusive  and  denying  the  right  to  injunction,  uses  the 
following  apt  and  forceful  language:  *'If  the  court  may  exercise  this 
jurisdiction  in  cases  of  doubt  or  even  where  there  is  no  doubt  of  the 
result,  a  few  contentious  and  not  overscrupulous  persons  might  be  in* 
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duced,  from  the  heat  and  strife  always  engendered  in  such  elections, 
to  resort  to  a  bill  and  an  injunction,  and  thus  for  years  thwart  the 
will  of  the  people  which  the  general  assembly  has  made  absolute  in 
adopting  or  rejecting  this  charter  for  their  government.  Public  policy 
does  not  require  such  a  jurisdiction  even  if  it  could  sanction  it.  If  the 
power  were  admitted  where  would  the  jurisdiction  end?  Suppose  a 
person  were  to  conceive  a  law  to  have  been  unconstitutionally  enacted, 
could  he  by  bill  restrain  the  governor  and  all  other  persons  from  exe- 
cuting it  until  a  hearing  could  be  had  and  the  law  declared  valid? 
*  ♦  *'*  The  learned  justice  adds  many  other  instances  illustrating 
the  absurd  and  dangerous  consequences  which  might  follow  the  exercise 
of  such  a  power  within  its  logical  limits. 

To  the  same  effect  is  Peck  v.  Waddell,  17  Ohio,  271 ;  Bynum's  case, 
101  N.  C,  412;  Garrigue's  case,  28  Pa.  St.,  9;  Moulton  v.  Reed,  52 
Ala.,  320. 

No  better  illustration  of  the  vice  of  such  a  doctrine  is  needed  than 
the  case  at  bar.  Without  reflecting  upon  the  motives  of  plaintiffs,  tHe 
fact  remains,  that,  upon  allegations  marked  by  a  vagueness  and  indefi- 
niteness  bordering  closely  on  what  are  termed  *  "fishing  allegations,*' 
sustained  by  an  injunction  bond  upon  which  there  can  be  only  a  nom- 
inal liabiliiy,  the  plaintiffs  have  been  enabled  to  suspend  for  nearly  a 
year  the  result  of  an  election  which  upon  the  face  of  the  returns  is 
confessedly  in  favor  of  prohibition  within  the  territory  described.  If 
the  power  to  issue  the  "writ  exists  and  the  case  is  well  pleaded,  the 
judgment  must  be  reversed  and  the  cause  remanded  to  drag  its  tardy 
course  through  the  courts  and  perhaps  reach  the  appellate  courts  again 
with  the  law  still  in  suspension,  and  this  regardless  of  whether  theife 
exists  an  atom  of  proof  to  sustain  the  allegations.  A  supersedeas 
bond  involving  only  a  nominal  liability  will  suspend  another  judgment 
as  it  suspended  the  last.  The  wisdom  and  expediency  of  prohibition 
is  a  political  question  about  which  there  is  much  honest  difference  of 
opinion,  but  the  right  to  vote  upon  the  issue  and  to  enforce  the  result 
is  not  an  open  question. 

In  addition  to  all  this  it  is  plain  that  the  maintenance  of  the  action  * 
in  its  present  form  would  be  further  subversive  of  the  declared  legisla- 
tive will.     The  statute  authorizing  a  contest  prescribes  the  nature  of 
the  judgment  to  be  rendered. 

If  it  shall  be  made  to  appear  that  the  election  would  have  resulted 
differently  but  for  the  practices  complained  of,  such  result  shall  be 
declared.  If  it  is  shown  that  the  result  is  a  tie  or  can  not  be  ascertained 
with  reasonable  certainty  or  that  improper  influences  have  been  exer- 
cised so  general  in  their  nature  as  to  preclude  the  ascertainment  of 
their  exact  effect,  the  judgment  shall  so  declare  and  the  election  oflBcers 
commanded  to  hold  another  election.  It  is  manifest  that  no  court  in 
tiie  exercise  of  its  general  powers  independent  of  the  statute  could 
render  and  enforce  such  a  judgment.  So,  in  this  case,  if  the  plaintiffs 
should  prevail  on  the  uncertainty  of  the  result,  the  defendants  or  that 
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part  of  the  electorate  they  theoretically  represent  would  be  deprived  of 
'  this  privilege  and  would  be  driven  to  an  original  proceeding  to  secure 
resubmisssion  of  the  question  to  the  voters. 

But  appellants  contend  that  these  considerations  can  nut  prevail 
over  private  property  rights  which  are  averred  to  be  threatened  with 
destruction.  The  proposition  is  advanced  that  as  plaintiffs  have  not 
sued  in  a  representative  capacity  but  for  the  protection  of  their  own 
holdings^  the  case  invokes  the  application  of  the  general  principles  of 
equity. 

It  occurs  to  us  that  this  aspect  of  the  case  furnishes  but  another 
reason  in  support  of  our  conclusion.  For  the  enforcement  of  an  indi- 
vidual and  private  right  plaintiffs  seek  to  perpetually  suspend  the  oper- 
ation of  the  law  as  to  all  men.  This  is  sought  to  be  accomplished  in 
a  suit  in  which^  if  plaintiffs  fail^  the  judgment  will  not  conclude  others. 
Other  liquor  dealers  threatened  with  like  injury  may  institute  a  like 
proceeding.  A  series  of  such  suits  might  altogether  deprive  the  victors 
of  the  rights  accorded  them  by  law.  But  this  last  contention  may  be 
answered  upon  another  ground.  The  local  option  law  may  be  en- 
forced only  by  criminal  prosecutions.  Its  effect  on  property  rights  is 
merely  incidental.  It  is  generally  true  that  courts  of  equi^  will  not 
enjoin  officers  charged  with  the  conduct  of  criminal  prosecution  on  the 
ground  that  the  law  they  seek  to  enforce  is  void.  High  on  Injunc.^  sees. 
5,  68,  124,  157.  In  Hading  v.  Commissioners,  3  Texas  Ct.  Eep.,  162, 
Justice  Key  intimates  that  if  the  plaintiff  in  a  proceeding  of  this  sort 
should  aver  that  the  local  option  law  is  void,  that  he  is  threatened  with 
many  unlawful  prosecutions,  and  is  unable  to  give  bond,  equity  might 
aid  him.  But  the  learned  justice  expressly  declared  that  no  citizen  was 
otherwise  entitled  to  an  injunction  to  restrain  criminal  prosecution. 
The  right  to  an  injunction  restraining  the  publication  of  the  result 
was  denied.  If  a  citizen  could  in  any  case  restrain  by  injunction  the 
enforcement  of  a  void  criminal  law  it  would  certainly  be  necessary  on 
principle  to  direct  his  action  against  those  charged  with  its  enforce- 
ment, and  the  defendants  in  this  case  have  nothing  to  do  with  prosecu- 
tions. The  measure  of  their  duty  in  the  premises  is  to  perform  the 
ministerial  acts  of  canvassing  the  returns  and  publishing  the  result^ 
and  this  duty  the  statute  imposes  in  unequivocal  terms. 

In  disposing  of  the  phase  of  this  case  involving  the  contest  of  the 
election  we  have  not  been  controlled  by  the  general  rule  that  injunctions 
will  be  denied  where  the  complainant  has  an  adequate  remedy  at  law. 
In  this  State  the  right  to  the  writ  is  enlarged  by  statute  to  an  extent 
not  yet  clearly  defined  by  the  courts.  Summer  v.  Crawford,  91  Texas^ 
132;  Eev.  Stats.,  art.  2989.  We  base  our  conclusion  upon  the  propo- 
sition that  an  election  of  this  kind  can  be  contested  in  a  proceeding 
brought  under  the  statute  and  not  otherwise. 

The  attitude  of  a  retail  liquor  dealer  with  respect  to  the  enforce- 
ment of  local  option  is  not  materially  different  from  that  of  any 
other  citizen  of  the  territory.    It  denies  him  the  right  to  further  con- 
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duct  his  business^  but  it  denies  equally  to  all  others  the  right  thereto- 
fore existent  to  engage  in  such  an  enterprise.  The  power  to  dispose  of 
his  property  is  not  taken  away  except  within  the  territory  included 
within  the  prohibitory  law.  In  a  sense  it  acts  upon  all  alike^  hence 
his  allegations  do  not  take  him  out  of  the  general  class. 

We  have  discussed  the  contest  feature  of  this  case  thus  fully  because 
much  that  has  been  said  upon  the  point  applies  with  equal  force  to 
the  broader  questions  of  the  right  to  enjoin  the  publication  of  the  re- 
sult on  the  groimd  of  the  invalidity  of  the  order  under  which  the  elec- 
tion was  held  and  other  grounds  which,  if  established,  would  render  the 
attempted  adoption  of  local  option  an  absolute  nullity. 

We  are  of  opinion  that  for  reasons  equally  cogent  the  writ  will  not 
lie  upon  these  grounds. 

In  the  first  place  Justice  Walker's  powerful  reasoning  in  Dickejr's 
case,  supra,  applies  with  equal  force  to  this  feature  of  the  case  at 
hand.  It  is  further  apparent  that  in  this  respect  also  an  injunction 
restraining  the  publication  of  the  result  is  too  drastic  and  far  reaching 
to  be  granted  to  an  individual  in  the  protection  of  his  private  rights.  If 
Justice  Kejr's  opinion,  supra,  is  sound,  equity  may  rightly  interfere  at 
a  later  stage  of  the  proceeding  in  a  suit  to  restrain  the  county  attorney 
from  instituting  causeless  prosecutions  under  a  void  law.  Under  the 
statute  enlarging  the  power  to  issue  the  writ  of  injunction  we  are  not 
prepared  to  hold  that  in  such  a  case  the  writ  would  not  lie  notwith- 
standing  the  established  equity  rule  to  the  contrary. 

If  in  addition  to  the  right  to  interpose  the  invalidity  of  the  law  as  a 
defense  to  criminal  prosecutions  thereunder  the  above  named  remedy 
may  be  resorted  to,  it  becomes  clear  that  every  consideration  of  reason 
and  public  policy  is  in  favor  of  a  denial  of  the  right  to  restrain  by 
injunction  the  publication  of  the  result.  The  publication  will  not 
render  the  law  valid  if  it  be  otherwise  invalid,  and  so  the  remedy 
against  the  prosecuting  officers  is  in  no  way  restricted  by  the  denial  of 
this  writ.  In  such  event  the  private  rights  of  the  complainant  are 
fully  protected  imtil  the  validity  of  the  law  is  adjudicated,  and  in  the' 
meantime  thQ  officers  may  proceed  with  the  general  enforcement  of 
the  law. 

In  Hill  V.  Roach,  26  Texas  Civ.  App.,  75,  62  S.  W.  Sep.,  959,  the 
court  seems  to  have  proceeded  upon  the  theory  that  the  writ  might  be 
granted  in  a  proper  case  but  should  not  be  awarded  to  prevent  the 
publication  of  the  result,  for  the  reason  that  no  injury  to  complainant 
could  follow  therefrom.  The  holding  is  dictum  but  is  not  without 
force.  If  the  election  is  in  fact  a  nullity  the  prosecuting  officers  may 
conclude  not  to  imdertake  the  enforcement  of  the  law.  To  say  the 
least  it  is  premature  to  grant  an  injunction  agaiast  the  commissioners 
court  on  tiie  ground  that  their  general  act  in  promulgating  the  void 
result  will  impel  others  to  use  it  to  the  detriment  of  a  private  interest. 
Ordinarily  equity  would  require  the  showing  of  a  danger  more  immi- 
nent and  threatening  than  is  here  made  to  appear. 
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In  McDaniel  v.  State,  32  Texas  Crlm.  Bep.,  16,  Justice  Simkins  ex- 
pressed the  opinion  that  the  writ  would  not  lie  to  restrain  the  publica- 
tion of  the  result.  The  expression  is  referred  to  with  approval  in  Ex 
parte  Mayes,  39  Texas  Crim.  Bep.,  36.  Norton  v.  Alexander,  4  Texas 
Ct.  Rep.,  722,  is  to  the  same  effect. 

Hading^s  case,  supra,  is  very  much  in  point.  The  common  law 
authorities  are  almost  unanimous  upon  the  point,  on  the  ground  that 
it  is  an  unwarranted  iDterference  on  the  part  of  the  court  with  the 
political  branch  of  the  government,  and  that  the  question  of  the  validity 
of  the  law  can  reach  the  courts  only  when  its  enforcement  is  under- 
taken and  resisted  as  distinguished  from  its  passage  and  publication. 

The  distinction  is  illustrated  in  that  class  of  cases  of  which  Fort 
Worth  V.  Davis,  supra,  is  representative.  In  that  case  the  city  had 
sought  by  a  vote  to  impose  a  school  tax.  It  was  sought  after  the  result 
had  been  declared  to  contest  the  fairness  of  the  election  as  well  as  its 
validity.  The  right  to  urge  the  first  ground  was  denied,  but  the  writ 
was  allowed  to  restrain  the  collection  of  the  tax  on  the  ground  that  the 
election  as  held  was  a  nullity. 

Such  cases  are  in  no  sense  authority  for  the  proposition  that  the 
writ  will  lie  to  prevent  the  holding  of  the  election,  or  the  canvassing 
of  the  returns,  or  the  declaration  and  publication  of  the  result.  The 
right  to  the  writ  even  in  tax  cases  seems  to  arise  only  when  the  prop- 
erty of  complainant  is  touched  or  immediately  threatened  by  an  attempt 
to  collect  the  tax. 

We  have  discussed  the  question  thus  at  length  because  we  infer  from 
the  frequency  with  which  this  remedy  has  been  sought  and  obtained  in 
our  trial  courts  that  a  large  portion  of  the  bar  and  many  of  the  trial 
judges  believe  the  relief  may  be  properly  allowed  and  that  the  com- 
plainant need  not  await  the  attempted  enforcement  of  the  law.  The 
question  was  the  subject  of  a  paper  read  before  the  last  State  Bar  Asso- 
ciation by  the  Hon.  C.  P.  Greenwood,  of  the  Hillsboro  bar,  from  which 
we  have  received  material  aid  in  the  investigation  of  the  question.  So 
far  as  we  know  the  question  has  not  been  directly  passed  upon  by  our 
Supreme  Court. 

On  whatever  side  the  weight  of  authority  may  be  held  to  lie  we  can 
not  bring  ourselves  to  believe  that  the  right  of  the  inhabitants  of  the 
political  subdivisions  of  our  State  to  adopt  or  reject  prohibition  or  to 
annul  it  where  already  in  force,  or  to  adopt  forms  of  local  or  municipal 
government  by  vote,  has  been  left  to  the  mercy  of  litigants.  We  believe 
the  means  are  ample  to  protect  the  individual  from  a  probably  invalid 
law,  and  that  this  end  can  be  conserved  without  resorting  to  a  general 
suspension  of  the  law  before  its  validity  can  be  determined  upon  the 
facts. 

We  are  of  opinion  both  the  bill  and  intervention  were  bad  on  general 
demurrer.    The  judgment  of  the  trial  court  is  aflBrmed. 

Affirmed. 
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ON  MOTION  FOB  REHEARINQ. 

GILL,  Associate  Justice. — ^Appellants  insist  that  our  conclusion 
is  in  conflict  with  the  opinion  of  the  Supreme  Court  in  Harding  v. 
Commissioners,  95  Texas,  174,  66  S.  W.  Eep.,  44.  On  the  original 
hearing  our  attention  was  not  called  to  the  fact  that  the  court  had  de- 
livered a  written  opinion  in  refusing  the  writ  in  that  case.  We  find 
the  court  expressly  reserved  the  question,  stating  that  it  was  one  of 
great  diflSculty.  The  writ  was  refused  upon  another  ground.  There 
is  therefore  no  conflict,  nor  can  we  see  upon  what  ground  our  conclu- 
sion conflicts  with  the  cases  of  Lowery  v.  Briggs,  73  S.  W.  Eep,,  1062^ 
or  Norman  v.  Thompson,  96  Texas,  250,  72  S.  W.  Eep.,  62,  cited  in 
the  main  opinion,  as  contended  by  appellant.  It  is  unnecessary  to  dis- 
cuss those  cases.  We  are  still  unable  to  perceive  why,  if  our  statute 
enlarges  the  right  to  injunction,  a  court  of  equity  should  stickle  at 
granting  the  relief  against  prosecuting  officers  seeking  to  enforce  by 
prosecution  a  void  law  and  yet  go  behind  the  prosecutions  and  enjoin 
the  enactment  of  the  law  itself.  We  still  believe  that  if  equity  should 
interfere  at  all  it  would  be  at  a  point  nearer  the  threatened  injury  and 
against  those  charged  with  the  duty  of  enforcing  the  law  if  valid. 

The  motion  is  overruled. 

Overruled. 

Piled  May  27,  1904. 
Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Eailway  Company  op  Texas  v, 

W.  P.  MoAnanby. 

Decided  May  11,  1904. 

Id — Negligence — Evidenoe— Charge. 

It  was  reversible  error  to  submit  as  a  ground  of  liability  defects  in  ma- 
chinery furnished  by  a  master  to  the  servant  alleged  in  plaintiff's  pleading^ 
where  there  was  no  evidence  that  such  defects  existed. 

Zi — Leading  Questions. 

No  abuse  of  discretion  in  permitting  leading  questions  by  plaintiff  to 
his  own  witness  necessarily  appeared  from  the  fact  that  such  witness  testi- 
fied that  he  was  friendly  to  plaintiff;  his  statement  was  not  conclusive,  and 
his  answers  may  still  have  been  evasive. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  J.  M.  Pearson. 

« 

T.  8,  Miller  and  Smith  &  Beaty,  for  appellant. 
Randell  dc  Wood,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  has  ap- 
pealed. The  plaintiflE  was  riding  on  a  tricycle  or  motor  car,  used  for 
the  purpose  of  inspecting  bridges,  and  while  thus  traveling  the  car  was 
derailed,  causing  the  injuries  complained  of. 

We  sustain  the  fourth  assignment  of  error,  which  complains  of  the 
charge  of  the  court  because  it  submitted  to  the  jury  the  question  of 
appellant's  negligence  in  furnishing  a  motor  car  with  worn  axles. 
Although  this  ground  of  negligence  was  alleged  in  appellee's  petition, 
no  evidence  whatever  was  submitted  tending  to  show  that  the  axles 
were  in  a  worn  condition.  As  a  general  rule,  it  is  reversible  error  to 
submit  to  the  jury  as  a  question  affecting  the  right  of  the  parties  an 
issue  not  raised  by  both  pleading  and  evidence,  and  we  are  of  the  opin- 
ion that  this  case  should  not  be  made  an  exception  to  the  general  rule. 

We  ovverrule  all  of  the  other  assignments  which  complain  of  the 
court's  charge,  and  the  refusal  to  give  requested  instructions. 

The  matter  complained  of  in  the  thirteenth  assignment  of  error  is 
not  lilcely  to  recur.  However,  some  of  the  questions  propounded  to  the 
witness  referred  to  were  not  subject  to  the  objection  urged,  and  the 
assignment  and  bill  of  exception  seem  to  complain  of  all  the  ques- 
tions and  answers  as  a  whole,  and  not  to  particular  questions  sep- 
arately. However,  while  some  of  the  questions  were  leading,  we  are 
not  prepared  to  say  that  the  court  abused  its  discretion  in  permitting 
the  leading  questions,  upon  the  theory  of  the  witness'  hostility  to  the 
plaintiff.  The  court  was  not  bound  to  accept  his  statement  that  he 
was  friendly  to  the  plaintiff;  and  if  it  reasonably  appeared  that  he  was 
attempting,  by  evasive  answers  or  otherwise,  to  shield  or  favor  the  de- 
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fendant^  it  was  not  error  to  permit  the  plaintiff  to  ask  leading  ques- 
tions. 

The  matter  referred  to  in  the  fourteenth  assignment  of  error  is  not 
likely  to  occur  upon  another  trials  and  we  dispose  of  that  assignment 
by  saying  that  we  are  inclined  to  hold  that  the  court  should  have 
granted  the  defendants  request  and  instructed  the  jury  to  disregard 
the  statement  made  by  the  plaintiff's  counsel. 

We  express  no  opinion  as  to  the  merits  of  the  case  as  developed  by 
the  testimony.  For  the  error  referred  to  in  the  charge  of  the  courts 
the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Jesse  French  Piano  and  Obqan  Company  v.  A.  P.  Thomas. 

Decided  May  11.  1904. 

Contract — Retcistion— Fraud. 

A  plea  of  failure  of  consideration,  without  allegation  of  fraud,  does  not 
raise  the  issue  of  the  right  to  rescind  a  contract. 

Appeal  from  the  County  Court  of  Dallas.  Tried  belew  before  Hon. 
Ed.  S.  Lauderdale. 

U.  F.  Shorty  for  appellant. 

No  briefs  for  appellee. 

KEY,  Associate  Justice. — ^Appellant  brought  this  suit  against  ap- 
pellee upon  certain  promissory  notes.  Appellee  answered  by  demurrers, 
general  denial  and  special  plea,  by  which  he  asserted  that  the  notes 
sued  on  were  given  as  part  of  the  consideration  for  the  purchase  of 
two  pianos,  warranted  by  the  plaintiflE  to  perform  well  and  to  do  reason- 
able and  satisfactory  service,  which  warranty  he  alleged  had  been 
breached.  And  further  alleged  that  he  had  offered  to  return  the  pianos, 
and  that  the  plaintiff  had  refused  to  receive  them.  The  pleading  re- 
ferred to  did  not  charge  the  plaintiff  with  fraud,  but  did  allege  that 
the  pianos  were  worthless  and  of  no  value  to  defendant,  for  which 
reason,  together  with  the  other  matters  pleaded,  he  averred  that  the 
consideration  for  the  notes  sued  on  had  wholly  failed,  and  prayed  for 
judgment  for  $50,  the  amount  paid  by  him  to  the  plaintiff  for  the 
pianos,  and  for  cancellation  of  the  notes. 

The  trial  resulted  in  a  verdict  and  judgment  against  the  plaintiff  as 
to  its  cause  of  action,  and  for  the  defendant  and  against  the  plaintiff 
for  $60  and  cancellation  of  the  notes. 

We  sustain  the  fourth  assignment  of  error,  which  complains  of  the  re- 
fusal of  the  court  to  give  an  instruction  requested  by  the  plaintiff,  which 
correctly  stated  the  measure  of  damages  for  the  breach  of  warranty.  That 
phase  of  the  case  was  not  covered  by  the  charge  given  by  the  court. 

We  also  hold  that  the  court  should  not  have  submitted  to  the  jury 
the  question  of  rescission  of  the  contract,  because  the  defendant's  an- 
swer did  not  raise  that  issue.  The  answer  did  not  charge  the  plaintiff 
with  fraud,  and  therefore  the  defendant  was  not  entitled  to  a  re- 
scission of  the  contract.  Wright  v.  Davenport,  44  Texas,  164;  Stark 
V.  Alford,  49  Texas,  275. 

Foregoing  any  opinion  as  to  the  merits  of  the  case,  we  overrule  the 
assignments  presenting  other  questions  of  law. 

In  view  of  the  questions  which  may  arise  upon  another  trial  after 
the  pleadings  are  amended,  we  cite  Evans  v.  Goggan,  5  Texas  Civ.  App., 
129 ;  Ellis  v.  Riddick,  34  Texas  Civ.  App.,  — ,  8  Texas  Ct.  Rep.,  964. 

For  the  error  pointed  out,  the  judgm«it  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Thomson  Bros,  bt  al.  v.  J.  M.  Lynn. 

Decided  May  11,  1904. 

Irf^Un disputed  Fact. 

Where  a  certain  fact  is  proved  by  undisputed  evidence  it  need  not  be 
submitted  to  the  jury. 

2^— School   Land — Lease— Renewal. 

A  lessee  of  school  lands,  holding  a  two-year  lease,  paid  into  the  treasury 
the  amount  of  the  second  year's  rent  before  the  expiration  of  the  sixty  days 
allowed  him  in  which  to  pay,  but  with  the  Intention  that  the  present  lease 
should  be  canceled  and  this  payment  should  apply  on  a  new  five-year  lease, 
to  which  the  commissioner  agreed  and  gave  a  new  lease.  Held,  that  neither 
the  lessee  nor  the  commissioner  could  abandon  che  original  contract  with 
the  State  and  the  rent  being  paid  before  the  expiration  of  the  old  lease 
should  be  applied  to  it  and  the  new  lease  was  consequently  void. 

Appeal  from  the  District  Court  of  Schleicher.  Tried  below  before 
Hon.  J.  W.  Timmins. 

A^.  A.  Rector,  for  appellants. 

Brown  &  SilUman,  for  appellee. 

JAMES,  Chief  Justice. — The  action  was  trespass  to  try  title 
brought  by  J.  M.  Lynn  in  reference  to  Galveston,  Harrisburg  &  San 
Antonio  Hallway  Company  sections  22,  23,  26  and  27  in  block  M,  in 
Schleicher  County. 

The  verdict  was  for  defendants  for  sections  22  and  26  under  instruc- 
tion, and  in  favor  of  Lynn  for  Nos.  23  and  27  by  the  finding.  The 
questions  affect  the  latter  surveys  only. 

The  charge  given  instructed  the  jury  to  find  for  plaintiff  for  said  sur- 
veys 23  and  27  if  they  found  that  Lynn  was  on  June  12,  1902,  an  actual 
settler  in  ^od  faith  on  section  23  and  that  he  has  made  said  section  his 
home  since  that  time,  otherwise  to  find  for  defendants.  The  fourth 
assignment  of  error  is  that  the  instruction  was  erroneous  in  failing  to 
charge  that  before  plaintiff  could  recover  he  must  show  that  prior  to 
making  his  application  to  purchase  No.  23  (which  was  on  June  12, 
1902)  he  had  settled  thereon  in  good  faith  for  the  purpose  of  making  the 
same  his  home.  As  the  undisputed  evidence  was  to  that  effect,  it  was 
not  necessary  for  the  court  to  submit  such  question,  and  the  finding  in 
respect  to  such  issue  was  necessarily  the  right  one. 

The  facts  upon  which  depends  the  validity  of  a  certain  lease  No.  31903 
were  not  submitted  to  the  jury,  but  determined  by  the  court  on  a  hear- 
ing of  testimony  connected  with  such  lease,  which  hearing  resulted  in 
its  rejection  as  evidence.  The  correctness  of  this  action  is  brought  into 
question  here  by  bills  of  exceptions  and  several  assignments  of  error. 

The  testimony  upon  which  the  court  acted  in  excluding  said  lease  as 
testimony  was  substantially  as  follows: 

On  October  26, 1899,  a  lease,  No.  23438,  of  certain  lands  was  executed 
by  the  Commissioner  of  the  General  Land  OflBce  to  T.  J.  and  E.  H. 
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EUis  to  run  for  two  years  from  August  26, 1899,  the  yearly  rental  being 
$307.20,  which  was  paid  for  the  first  year  and  the  lease  duly  recorded. 
Tnis  lease  T.  J.  Ellis  became  the  sole  owner  of,  prior  to  October  26, 1900. 

On  October  24,  1900,  T.  J.  Ellis  filed  in  the  Land  Office  his  applica- 
tion to  lease  the  very  lands  embraced  in  his  said  lease  28438,  and  on 
October  25,  1900,  deposited  in  the  office  of  the  State  Treasurer  the  sum 
of  $307.20  as  first  payment  of  rental  thereon. 

On  October  29,  1900,  the  Commissioner  officially  canceled  lease  No. 
28438  for  nonpayment  of  the  second  year's  rent,  the  sixty  days  having 
expired  in  which  the  lessee  therein  had  a  right  to  make  such  payment. 

On  November  3,  1900,  Ellis  deposited  with  the  State  Treasurer  $49.40 
as  back  rent  on  said  lands.  This  appears  to  have  been  done  in  pur- 
suance of  the  Commissioner's  letter  to  Ellis*  agent,  as  follows : 

"'Austin,  Texas,  Oct.  31,  1900. 
'T^Iess.  Thomson  &  Donnan,  Austin,  Texas : 

'^Gentlemen. — T.  J.  Ellis'  application  No.  31903  for  the  lease  of 
10,240  acres  of  public  free  school  lands  in  Schleicher  County  was  thi«» 
day  accepted  for  a  term  of  five  years  beginning  October  24,  1900.  You 
will  send  to  Hon.  John  W.  Bobbins,  State  Treasurer,  Austin,  Texas,  the 
sum  of  $356.60  first  annual  rental,  at  once,  if  not  already  sent.  If 
money  has  been  deposited  with  the  State  Treasurer  as  required  by  law, 
there  is  no  necessity  of  your  notifying  this  office,  upon  receipt  of  thi^ 
award,  that  money  has  been  sent.  However,  no  lease  will  be  granted  if 
the  land  should  be  in  demand  for  settlement  before  your  contract  U 
issued.    This  award  embraces  all  applied  for. 

"Back  rental  on  lease  28438 $  49.40 

"This  award   307.20 


'  $356.60 
"Very  respectfully, 

"John  J.  Terrell,  Chief  Clerk.*' 

This  lease  for  five  years  (No.  31903)  to  T.  J.  Ellis  bears  date  October 
31,  1900,  to  run  five  years  from  October  24,  1900,  and  embraced  tho 
identical  lands  that  were  in  No.  28438,  including  sections  23  and  27. 
This  lease  was  shown  to  have  been  recorded  in  Schleicher  Countv  on 
December  7,  1900.  The  date  the  Commissioner  sent  this  lease  to  the 
county  clerk  for  record  was  not  shown. 

Defendants  also  showed  bv  Mr.  Donnan,  of  the  firm  of  Thomson  fr 
Donnan,  that  R  M.  Thomson,  to  the  host  of  his  recollection,  who  WAh 
then  in  Schleicher  County,  sent  him  Ellis'  checks  and  application  to 
lease  with  instructions  to  deposit  the  checks  with  the  State  Treasurer 
with  Ellis'  application  to  leaso.  By  Thad  A.  Thomson,  that  he  wfi< 
not  a  member  of  the  firm  of  Thomson  &  Donnan,  but  that  when  R.  M 
Thomson  was  absent  as  he  was  on  October  24,  1900,  he  frequently  repre- 
sented Thomson  in  the  Land  Office;  that  he  filed  in  the  Land  Oflice 
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Ellis*  application  to  lease  the  lands,  on  October  24,  1900 ;  that  the  ap- 
plication was  for  ten  years;  that  he  learned  the  Commissioner  had 
rejected  it;  that  he  called  on  the  Commissioner  and  explained  to  him 
that  Ellis  did  not  intend  to  pay  on  the  old  lease,  and  that  more  than 
sixty  days  had  expired  since  the  rent  was  due  on  the  old  lease,  and  that 
it  was  his  duty  to  cancel  the  old  lease  for  nonpayment  of  rent  and  lease 
it  to  the  applicant;  that  the  Commissioner  then  consented  to  make  the 
lease  for  five  years. 

Ellis  was  asked  the  following  question :  'T[s  it  not  true  that  it  was 
your  purpose  not  to  pay  on  the  original  lease  to  you  or  your  brother  B 
H.  Ellis,  but  to  let  it  forfeit  and  take  a  new  lease  in  your  own  name 
covering  the  same  lands,  and  did  you  not  personally  so  instruct  B.  M. 
Thomson,  St.,  while  he  was  in  Schleicher  County?"  To  which  interrog- 
atory he  answered :  ^TTes,  it  was  my  purpose  not  to  pay  on  the  original 
lease  to  myself  and  brother,  but  desired  to  let  it  be  canceled  and  take  a 
new  lease  in  my  own  name  covering  the  same  lands,  and  I  so  instructed 
B.  M.  Thomson,  Sr.,  while  he  was  in  Schleicher  County/' 

Upon  the  foregoing  testimony  plaintijff  objected  to  the  introduction 
of  the  lease  31903,  (1)  because  the  back  rent  on  the  lands  was  not  paid 
when  the  contract  was  executed;  (2)  because  it  showed  that  the  $307.20 
was  paid  into  the  treasury,  being  the  amount  due  on  lease  28438  by  T. 
J.  Ellis,  the  holder  of  same,  within  the  sixty  days  after  the  said  lease 
rental  became  due  on  same,  and  because  the  law  would  apply  said  amount 
on  said  lease  and  said  lease  31903  would  be  void  under  the  Ketner  de- 
cision; and  (3)  because  the  old  lease  No.  28438  was  a  valid  and  subsist- 
ing lease  at  the  time  No.  31903  was  made.  The  court  sustained  objec- 
tions 2  and  3,  and  overruled  the  first. 

When  Ellis  on  October  24th  deposited  307.20  with  the  Treasurer  it 
paid  one  yearns  rental  for  tlie  lands  included  in  his  then  existing  lease. 
He  paid  this  within  the  sixty  days  allowed  him  in  which  to  make  pay- 
ment for  the  second  year.  At  that  time  he  had  no  right  to  a  new  lease, 
nor  the  Commissioner  to  grant  him  one.  It  is  true  he  made  the  deposit 
in  connection  with  an  application  for  a  new  lease  with  the  expectation 
and  for  the  purpose  of  getting  such  new  lease.  But  it  is  true  also  that 
if  the  Commissioner  had  after  the  25th  refused  to  cancel  the  first  lease, 
Ellis  could  have  held  the  lease  for  the  second  year  on  that  deposit.  Or 
if  the  Commissioner  had  canceled  the  lease,  but  had  refused  him  a  new 
one,  he  could  nevertheless  have  contended  that  he  was  entitled  to  the 
land  under  the  first  lease  for  another  year,  having  in  fact  paid  the 
amount  of  the  rental  into  the  State  treasury  within  the  statutory  time, 
and  in  such  contention  we  think  he  would  have  been  sustained. 

The  new  and  the  old  lease  being  held  by  the  same  person  and  embrac- 
ing the  same  lands  and  no  other,  that  person  being  by  contract  obligated 
to  the  State  to  continue  the  first  lease  to  the  end  of  the  second  year,  his 
payment  into  the  State  treasury  on  October  25th  of  a  year's  rental  be- 
fore the  expiration  of  such  lease  should  be  treated  as  paying  such  year*^ 
rent,  although  he  contemplated  and  intended  it  should  go  to  pay  a  year's 

36  Civ.— e 


82  Thomson  Beos.  v.  Lynn. 

rent  under  a  new  lease  of  the  same  lands.  The  payment  was  for  a 
year's  rent  on  the  lands.  Ellis  had  no  legal  right  to  abandon  his  con- 
tract with  the  State  and  have  his  lease  canceled.  His  contract  was  to 
pay  the  State  $307.20  for  a  second  year,  and  in  our  opinion  the  court 
held  correctly,  under  the  circumstances,  that  the  deposit  which  was  made 
on  the  25th  of  October  the  law  applied  on  the  then  existing  lease.  This 
being  so,  lease  No.  31903  was  void,  and  it  was  no  obstacle  to  plaintiffs 
application  to  purchase  which  was  made  June  12,  1902. 

The  first  assignment  of  error  is  not  sustained.  A  motion  to  quash 
a  Reposition  was  overruled,  but  the  deposition  was  not  used. 

The  second  assignment  complains  of  the  exclusion  of  the  lease  No. 
31903  as  evidence.  It  appears  from  the  bill  that  when  this  lease  was 
offered  it  was  objected  to  because  it  did  not  sufficientiy  describe  the 
lands,  which  objection  was  overruled.  Thereupon  plaintiff  requested 
the  court  ^^to  allow  him  to  introduce  as  preliminary  evidence  before  the 
court  other  testimony,  after  which  he  would  make  other  objection  to  said 
lease  contract.*'  This  the  court  permitted  and  the  evidence  above  stated 
was  then  heard  by  the  court,  both  parties  joining  in  such  proceeding, 
and  in  adducing  the  testimony.  Appellant  made  no  objection  to  the 
proceeding.  Upon  the  testimony  introduced  by  both  parties,  we  have 
concluded  the  court  did  not  err  in  holding  said  lease  invalid.  Appellant 
is  not  in  a  position  to  complain  of  the  manner  in  which  the  facts  coDr 
ceming  the  lease  were  brought  to  the  knowledge  of  the  court.  If  the 
lease  had  been  admitted,  the  court  would  upon  the  same  facts  doubtless 
have  charged  the  jury  that  it  was  void,  and  hence,  if  the  court  was  right 
in  holding  it  void  on  the  undisputed  facts,  we  fail  to  see  how  appellant 
was  injured  by  it  not  having  been  admitted. 

The  judgment  is  affirmed. 

Afjp,rfnedm 

Writ  of  error  refused. 
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Fritz  Schwartzlose  et  al.  v.  Emily  Waoker  et  ai. 

Decided  May  11,  1904. 

Cross -Action-Citation— Void  Judgment. 

The  defendants  in  a  cross-action  by  their  codefendant  have  the  same 
rlgrht  to  be  served  with  citation,  process  or  notice  adyisin^r  them  of  the  re- 
lief sought  as  defendants  in  an  original  suit,  and  a  judgment  rendered  with- 
out such  service  or  appearance  is  void. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Eennon. 

Xo  briefs  for  appellants. 

Dibrell  £  Mosheim,  for  appellees. 

NETLL,  Associate  Justice. — ^The  appellants  having  failed  to  pre- 
pare this  case  for  submission,  by  omitting  to  file  briefs  as  required  by 
the  rules  of  this  court,  and  the  appellees  having,  before  the  case  was 
called  for  submission,  filed  in  this  court  a  brief  in  the  manner  required 
by  appellants,  we  will,  under  rule  42  of  this  court,  regard  it  as  a  correct 
p^'esentation  of  this  case  without  examining  the  record  further  than  to 
see  that  the  judgment  is  one  that  can  be  affirmed  upon  the  view  pre- 
sented by  appellees. 

Looking  to  the  record  for  this  purpose,  we  find  that  it  shows  (1) 
that  the  original  petition  in  the  case  was  filed  on  the  18th  day  of  April, 
1903,  by  Charlotta  Mechlitz,  as  plaintiff,  against  F.  C.  Weinert,  Emily 
Wagner,  Ernest  Wagner,  Willie  Dietert,  Alma  Dietert,  Henry  Qlene- 
winkel,  Augusta  Gtenewinkel,  Fritz  Schwartzlose,  Caroline  Schwartzlose, 
and  Julius  Mehlitz,  as  defendants,  all  of  whom  were  cited  to  answer  said 
petition,  for  the  purpose  of  canceling  a  certain  written  agreement,  to 
which  plaintiff  was  not  a  party,  made  among  themselves  by  all  the  de- 
fendants except  F.  C.  Weinert,  and  to  recover  the  property  both  real  and 
personal  of  plaintiff,  which  the  defendant  Weinert  had,  without  plaintiff's 
consent,  been  placed  in  possession  of,  and  was  holding  by  virtue  of  such 
agreement.  (2)  That  on  November  2,  1903,  Emily  Wagner,  joined  by 
her  husband  Ernest  Wacrner ;  Alma  Dietert,  joined  by  her  husband  Willie 
Dietert;  Olga  Glenewinkel,  joined  by  her  husband  Henry  Glenewinkel, 
filed  a  cross-action  against  their  codefendants,  Caroline  Schwartzlose, 
joined  by  her  husband  Fritz  Schwartzlose,  and  Julius  Mehlitz,  in  which 
they  alleged  that  th'ev  and  their  codefendants,  against  whom  the  cross- 
action  was  filed|<are  the  sole  heirs  of  the  plaintiff  Charlotta  Mehlitz,  who 
owns  an  estate  of  519  acres  of  land  of  the  probable  value  of  $20,000, 
and  personal  property  of  the  value  of  $5000 ;  that  on  or  about  the  Oth 
day  of  September,  1901,  and  for  a  few  months  prior  thereto,  complain- 
ants and  other  defendants  were  struggling  by  legitimate  means  to  get 
control  of  plaintiff's  property,  and  each  endeavoring  to  induce  her  to 
make  a  will,  and  in  the  distribution  of  the  property  give  such  one  an 
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advantage;  that  by  reason  of  this  constant  struggle  some  of  the  parties 
made  an  aflBdavit  with  the  view  to  secure  for  Charlotta  Mehlitz  a  per- 
son who  was  impartial  to  look  after  and  care  for  the  property  and  pit)tect 
the  same  from  the  rapacity  of  the  contending  parties;  and  that  after 
the  struggle  had  culminated  in  legal  proceedings,  the  parties  then  feel- 
ing that  it  would  be  best  for  all  parties  to  compromise  matters  and 
settle  the  conteet  by  an  amicable  agreement,  and,  for  the  purpose  of 
such  settlement  and  for  the  purpose  of  avoiding  unpleasant  litigation 
likely  to  grow  out  of  a  contest  of  any  will  that  said  Charlotta  Mehlitz 
might  make  to  any  of  said  parties,  all  the  defendants  on  the  6th  day 
of  September,  1901,  entered  into  a  written  agreement  duly  signed, 
acknowledged  and  delivered,  whereby  they  agreed  that  they  were  the  sole 
prospective  heirs  of  the  said  Charlotta  Mehlitz,  and,  among  other  things, 
th^t  any  and  all  wills  and  testaments  made  by  said  Charlotta  Mehlitz 
or  which  might  perchance  be  made  in  the  future,  should  be  declared 
null  and  void,  and  that  any  such  will  should  not  be  recognized  by  any 
of  said  parties;  and  further,  that  all  instruments,  deeds,  powers  of 
attorney  and  wills  made  or  purported  to  have  been  made  or  that  might 
perchance  be  thereafter  made  by  said  Charlotta  Mehlitz,  in  so  far  as  any 
such  instrument  might  affect  any  of  said  parties  to  the  detriment  of  the 
other,  should  be  held  null  and  void.  (A  copy  of  which  instrument  was 
attached  to  the  cross-bill.)  Complainants  then  allege  that  the  defend- 
ants Fritz  Schwartzlose  and  Caroline  Schwartzlose  and  Julius  Mehlitz 
have  been  conspiring  together  for  the  purpose  of  setting  aside  said 
agreement  and  had  instituted  this  suit  in  the  name  of  the  plaintiff 
Charlotta  Mehlitz  for  the  false  and  fraudulent  purpose  of  setting  aside 
and  annulling  said  agreement,  and  ^that  in  violation  of  its  terms  and 
stipulations  had  since  its  execution  induced  Charlotta  Mehlitz  to  ex- 
ecute a  power  of  attorney  to  Fritz  Schwartzlose,  whereby  they  might 
get  control  of  said  property  contrary  to  the  terms  of  said  agreement, 
and  had  also  induced  Charlotta  Mehlitz  to  make  a  will  disposing  of 
her  property  contrary  to  the  rules  of  inheritance  and  affecting  tiiese 
complaining  defendants.  That  said  agreement  is  based  upon  a  valuable 
consideration  and  that  same  is  not  in  contravention  of  public  policy,  and 
is  and  has  been  siuce  its  execution  and  delivery  valid  and  subsisting, 
and  in  no  manner  broken  or  abridged  by  complainants,  who  desire  the 
same  to  be  upheld  and  validated  by  a  judgment  of  the  court  in  which 
the  suit  was  instituted.  The  prayer  in  the  cross-bill  was  that  the  com- 
plaining defendants  have  judgment  against  their  codefendants  estab- 
lishing the  validity  of  said  agreement  as  affirmative  relief  against  their 
codefendants,  for  costs  and  for  general' and  equitable  relief.  (3)  The 
record  further  shows  that  such  defendants  in  the  original  suit  as  were 
made  defendants  in  the  cross-aotion  never  appeared  in  the  case  nor 
answered  the  original  petition,  and  that  none  of  them  was  cited  to 
answer  codefendants*  cross-bill,  and  that  none  of  them  appeared  or 
answered  said  cross-bill  of  their  codefendants.  (4)  That  on  the  27th 
day  of  November,  1903,  the  case  was  called  for  trial,  and  the  plaintiff 
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Charlotta  Mehlitz  came  by  her  attorneys  and  declined  to  prosecute  the 
suit,  she  not  having  authorized  its  institution,  and  it  was  dismissed  so 
far  as  she  was  concerned,  and  in  so  far  as  her  cause  of  action  affects  the 
defendants;  that  the  defendants  who'  are  complainants  in  the  cross- 
bill then  appeared,  and  the  court  having  heard  evidence  in  support  of 
their  cross-bill,  rendered  judgment  in  their  favor  against  their  code- 
fendants,  validating  the  agreement  described  in  and  attached  to  their 
cross-bill,  and  ordered  and  decreed  that  the  defendants  "Caroline 
Schwartzlose,  joined  by  her  husband  Fritz  Schwartzlose,  and  Julius 
Mehlitz,  be  forever  precluded  and  denied  the  righc  to  question  the 
validity  and  binding  effect  of  said  agreement."  It  was  further  ordered 
and  adjudged  that  the  plaintiff  Charlotta  Mehlitz  go  hence  and  recover 
of  defendant  Fritz  Schwartzlose  all  costs  in  this  behalf  incurred  by 
virtue  of  the  institution  of  this  suit  up  to  the  time  of  filing  the  cross- 
action  by  the  complaining  defendants.  It  was  also  adjudged  that  the 
complaining  defendants  recover  of  defendants  Fritz  Schwartzlose,  Car- 
oline Schwartzlose  and  Julius  Mehlitz  all  costs  in  this  behalf  incurred 
after  the  filing  of  the  cross-action.  (5)  After  said  judgment  was  ren- 
dered, it  appears  from  the  record  that  Fritz  Schwartzlose  and  his  wife 
Caroline  and  Julius  Mehlitz,  on  the  28th  day  of  November,  1903,  for 
the  first  time  appeared  in  the  case  and  then  filed  a  motion  for  a  new 
trial  and  to  set  aside  the  judgment  rendered  on  the  cross-bill  against 
them,  for  the  reason  that  they  were  never  served  with  citation,  process 
or  notice  advising  them  of  the  relief  sought  by  the  plea  in  reconvention 
filed  by  their  codefendants.  (6)  That  their  motion  was  overruled  by 
the  court  on  the  same  day,  and  that  they  then  gave  notice  of  appeal  to 
this  court.  That  they  perfected  their  appeal  by  giving  bond  on  the  11th 
day  of  December,  1903,  and  on  the  12th  day  of  February,  1904,  filed 
an  assignment  of  errors,  which  complains  that  the  court  erred  in  over- 
ruling their  motion  for  a  new  trial  because  they  were  never  at  any  time 
served  with  citation,  process  or  notice  covering  or  advising  them  of  the 
relief  sought  by  the  plea  in  reconvention  filed  by  complainants  in  their 
cross-bill,  and  never  appeared  or  answered  in  said  cause,  and  that  said 
judgment  entered  on  said  plea  in  reconvention  against  them  is  a  nullity. 
(7)  That  appellants  applied  for  a  transcript  of  the  record  on  the  11th 
day  of  December,  1903,  and  that  it  was  delivered  to  their  attorney  of 
record  on  the  Yth  day  of  February,  1904,  and  was  filed  in  this  court  on 
the  10th  day  of  March,  1904. 

Upon  this  record  the  judgment  can  not  be  aflBrmed  upon  the  view 
presented  by  appellees  in  their  brief,  for  it  is  absolutely  void.  As  is 
said  by  the  Supreme  Court:  "The  cross-bill  as  an  independent  action 
was  as  much  under  the  control  of  the  defendants  as  was  the  original  suit 
subject  to  the  will  of  plaintiff,  and  it  follows  logically  that  the  same 
means  should  have  been  used  to  call  upon  the  defendants  to  the  cross-bill 
to  answer  its  charges  as  were  required  by  law  to  compel  defendants  in  the 
original  suit  to  appear  and  plead  to  that  complaint.*'  Harris  v.  Schlinke, 
95  Texas,  88. 
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We  need  not  pass  npon  the  validity  of  the  extraordinary  agreement 
sought  to  be  upheld  by  the  judgment.  It  is  sufficient  to  say  now  that 
a  judgment  against  parties  who  have  never  been  served  with  process  in 
a  case^and  have  never  appeared  nor  answered  in  the  suit  is  null  and 
void,  and  that  no  court  can  stultify  itself  by  affirming  a  void  judgment. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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St.  Louis  Southwestern  Railway  Company  of  Texas  v. 
W.  C.  Bolton,  Next  Friend  of  Pearl  Bolton. 

Decided  May  12,  1904. 

1^— Contributory  Nog ligonco— Child. 

Bvldence  considered  and  held,  in  view  of  the  age  and  intelllgrence  of 
plaintiff,  to  justify  a  finding  that  plaintiff  was  not  guilty  of  contributory 
nc^igence  in  failing  to  jump  from  a  trestle  on  the  approach  of  a  train. 

£/— Negligenoe-^Discovered  Peril— Failure  to  Stop  Train. 

Bvldence  considered  and  held  sufllcient  to  show  negligence  on  the  part 
of  the  operatives  of  defendant's  train  in  failing  to  use  every  means  in  their 
power,  consistent  with  the  safety  of  those  on  the  train,  to  avoid  injuring 
plaintiff  after  discovering  her  perilous  position. 

Sir— "Speed  of  Traine— City  Ordinance^Reasonableness. 

A  city  ordinance  regulating  the  speed  of  trains  within  the  city  limits  at 
Biz  miles  per  hour  will  not  be  held  unreasonable  In  the  absence  of  a 
showing  that  the  application  of  such  ordinance  to  the  portion  of  the  city 
in  which  the  accident  occurred  would  interfere  with  the  proper  operation  of 
trains  and  the  proper  discharge  of  the  railway's  duty  to  the  public. 

4r— Railway— Trespasser— Negligence— Duty  of   Lookout. 

Where  the  operatives  fall  to  keep  a  proper  lookout  to  discover  persons 
on  the  track  the  railway  would  be  liable  to  any  person  injured  by  such  neg- 
ligence who  was  not  guilty  of  contributory  negligence.  Such  liability  would 
extend  to  injury  to  a  trespasser  upon  the  track,  where  such  trespasser  was 
a  child;  and  the  right  to  recover  is  not  confined  to  cases  of  negligence  after 
discovery  of  the  perilous  position  of  such  trespasser. 

Sy— Charpe— Omission^Measure  of  Damages. 

Having  failed  to  request  a  special  instruction  supplying  an  omission  in 
a  charge  upon  measure  of  damages,  such  charge  containing  no  afilrmatlve 
error,  plaintiff  recovering  a  verdict  can  not  complain  of  such  omission  on 
appeaL 

6u— Verdict — Not  Grossly  Inadequate. 

Verdict  of  14000  for  injuries  received  by  a  child  knocked  from  a  trestle 
by  a  train,  held  not  so  inadequate  as  to  require  a  reversal  of  judgment. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
B.  W.  Simpson. 

J?.  B.  Perkins  and  Marsh  dc  Mcllwaine,  for  appellant. 

Johnson  dc  Edwards,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  against 
appellant  by  the  appellee,  W.  C.  Bolton,  as  next  friend  and  guardian*  of 
flie  estate  of  Pearl  Bolton,  a  minor,  to  recover  damages  for  personal 
injuries  inflicted  upon  said  minor  through  the  alleged  negligence  of  the 
appellant's  employes. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  the  sum  of  $4000.  We  copy  from  appellant's 
brief  the  following  general  statement  of  the  circumstances  under  which 
plaintiff's  ward  was  injured : 

*Tearl  Bolton  was  struck  and  injured  by  one  of  appellant's  locomo- 
tives  on  the  16th  day  of  January,  1901.  When  struck  she  was  on  what 
18  known  as  Black  Fork  bridge,  one  of  appellant's  trestles,  204  4-10  feet 
long.    She  would  have  been  11  years  old  her  next  birthday,  which 
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occurred  on  the  11th  of  March  thereafter.  She,  with  her  brother,  Tracy 
Bolton,  her  senior  by  twenty  months,  and  Laura  Cowenlock,  a  girl  of  the 
age  of  13  years,  and  Bob  and  Eddie  Cowenlock,  boys  of  the  ages  of  10 
and  7  years,  respectively,  started  across  the  bridge,  going  from  the  south 
to  the  north,  as  they  testified,  to  look  at  a  lot  of  cattle  which  were  being 
fed  in  a  pasture  north  of  the  bridge.  They  left  their  respective  homes 
for  the  purpose  of  looking  for  flowers.  After  wandering  around  for  a 
whilp  they  got  upon  appellant's  track  south  or  west  of  the  bridge,  and 
having  seen  the  cattle,  made  up  their  minds  to  go  down  to  where  they 
were.  The  engine  that  struck  her  was  pulling  one  of  defendant's  regu- 
lar south-bound  passenger  trains,  which  was  schedialed  to  arrive  at  Tyler 
from  the  north  at  2:15  o'clock  p.  m.  The  accident  occurred  not  far 
from  that  liour.  When  the  train  was  seen  approaching  the  other  chil- 
dren got  off  the  bridge  and  were  not  injured.  Pearl  attempted  to  run 
back  towards  the  south,  and  was  struck  a  short  distance  from  the  end  of 
the  bridge.'* 

The  first  and  second  assignments  of  error  are  presented  together  and 
assail  the  verdict  of  the  jury  on  the  ground  that  it  is  against  the  great 
weight  and  preponderance  of  the  evidence,  in  that  the  evidence  shows 
that  Pearl  Bolton  was  guilty  of  contributory  negligence  in  not  leaving 
the  bridge  after  she  saw  the  approaching  train,  and  further  shows  that 
said  Pearl  Bolton  had  no  right  to  be  upon  appellant's  track  at  the  time 
and  place  at  which  she  was  injured,  and  that  the  operatives  of  tlie  train 
after  they  discovered  her  peril  used  every  means  at  their  command  con- 
sistent with  tho  safety  of  those  upon  the  train  to  avoid  the  accident. 

These  assignments  can  not  be  sustained.  The  evidence  shows  that 
when  Pearl  first  saw  the  approaching  train  she  was  walking  along  the 
east  side  of  the  bridge  or  trestle  and  that  the  creek  on  that  side  of  the 
trestle  was  filled  with  water.  This  trestle  was  about  200  feet  long  and 
between  four  and  five  feet  high.  The  other  children  who  were  with 
Pearl  jimiped  from  the  bridge  and  were  not  hurt  When  the  train  was 
discovered  Pearl  was  about  three-fourths  of  the  distance  across  the  tres- 
tle going  from  the  south.  She  turned  and  ran  back  towards  the  south 
end  of  the  trestle  and  was  struck  by  the  train  when  about  twelve  feet 
from  that  end.  She  testified  that  she  ♦was  so  badly  frightened  when 
she  discovered  the  rapidly  approaching  train  that  she  did  not  know  what 
she  was  doing.    She  says : 

'The  first  thing  that  attracted  my  attention  to  the  train  was  some 
one  screaming  There  comes  the  train.*  I  do  not  know  what  I  did  then. 
I  heard  some  one  halloo  at  me,  then  I  looked  up  and  glanced  at  the  train. 
I  do  not  know  whether  I  heard  any  one  halloo  for  me  to  get  off  or  not. 
I  do  not  know  whether  I  heard  them  halloo  for  me  to  jump  or  not. 
♦  *  *  I  was  scarced  so  bad  I  did  not  know  what  I  was  doing.  I  did 
not  see  the  train  until  they  hallooed  and  I  was  scared  so  bad  I  did  not 
know  what  I  was  doing.  I  think  I  turned  to  town ;  I  do  not  know  what 
I  did.    I  testified  before  (former  trial)  that  1  did  not  see  the  train  until 
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they  told  me  that  it  was  coming,  and  I  looked  up  and  saw  it.'  I  testi- 
fied that  on  the  former  trial  and  it  is  true.  I  do  not  know  whether  I 
testified  that  I  turned  round  and  started  back.  I  turned  round  but  I 
do  not  know  whether  I  started  back  or  not.  It  is  true  that  I  heard  them 
halloo  for  me  to  jump.  The  reason  I  didn't  jump  was  I  was  scared  so 
bad  I  did  not  know  what  I  was  doing.  I  do  not  know  why  I  turned 
round  and  went  toward  the  other  end  of  the  bridge.  I  guess  I  did  that 
because  I  thought  I  could  get  back  to  the  other  end.  I  do  not  know 
what  I  thought,  and  therefore  could  not  say  whether  I  thought  I  could 
get  back  to  the  other  end  of  the  bridge  or  not.  I  don't  remember  testi- 
fying before  that  I  thought  I  could  get  back  without  jumping  off.  If  I 
hadn't  been  scared  so  bad  I  would  have 'jumped  off,  but  I  did  not  know 
what  I  was  doing.  I  do  not  know  what  made  me  run  back  toward  the 
other  end  of  the  bridge.  I  did  not  know  I  was  running.  It  was  the 
train  that  frightened  me,  and  I  knew  I  was  in  danger.  I  knew  that  if 
I  did  not  jump  off  or  get  off  I  was  liable  to  get  hurt.  If  I  did  not  get 
off  I  knew  I  might  get  hurt." 

As  before  stated,  at  the  time  she  was  injured  she  was  less  than  11 
years  old.  She  was  possessed  of  the  ordinary  intelligence  of  children  of 
her  age.  When  suddenly  confronted  with  imminent  peril  a  person 
6ui  juris  often  fails  to  avail  himself  of  the  surest  means  of  averting  the 
threatened  danger,  and  such  person  is  not  necessarily  guilty  of  contribu- 
tory negligence  because  of  such  failure.  It  is  well  settled  that  in  de- 
termining the  question  of  contributory  negligence  the  age  and  intelli- 
gence of  the  person  charged  therewith  must  be  considered.  Applying 
this  rule  to  the  evidence  above  stated,  we  think  the  jury  were  war- 
ranted in  finding  that  Pearl  Bolton  should  not  be  held  guilty  of  con- 
tributory negligence  in  failing  to  jump  from  the  trestle  when  she  dis- 
covered the  approaching  train.  Evansich  v.  Railway  Co.,  57  Texas, 
128 ;  Houston  &  T.  C.  Ry.  Co.  v.  Boozer,  70  Texas,  537 ;  Gulf  C.  &  S.  P. 
By.  Co.  V.  McWhirter,  77  Texas,  360. 

At  the  time  the  operatives  of  the  train  first  saw  the  children  upon 
the  trestle  the  train  was  from  200  to  1000  feet  distant  therefrom.  The 
train  was  equipped  with  Westinghouse  quick  automatic  air  brakes,  and 
said  brakes  were  in  good  condition.  The  fireman  testified  that  when 
he  first  observed  the  children  on  the  bridge  two  or  three  of  them  were 
jumping  off  and  he  supposed  that  he  'Tield  up  four  or  five  seconds, 
thinking  they  would  all  get  off,  and  then  told  the  engineer  to  stop 
the  train."  The  train  ran  about  230  feet  after  the  fireman  discov- 
ered the  children  on  the  track  before  any  effort  was  made  to  stop  it 
or  lessen  its  speed.  Several  expert  witnesses  testified  for  plaintiff  that 
a  train  of  same  number  of  cars  equipped  with  similar  brakes,  running 
at  the  rate  of  speed  and  upon  a  track  of  the  same  grade  as  the  train 
in  question,  could  have  been  stopped  in  a  distance  of  from  500  to  525 
feet. 

From  this  testimony  it  appears  that  if  the  brakes  had  been  applied 
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as  soon  as  the  firemen  discovered  the  children  on  the  trestle  the  train 
could  have  been  stopped  before  it  reached  Pearl  Bolton  and  she  would 
not  have  been  struck.  There  is  also  evidence  to  the  effect  that  an 
emergency  application  of  the  brakes  would  have  caused  a  disturbance 
of  the  passengers  upon  the  train  by  unseating  them  and  throwing  them 
forward.  The  only  passenger  upon  the  train  who  testified  in  the  case 
stated  that  the  train  was  stopped  gradually,  just  as  a  train  is  generally 
stopped  at  a  station,  and  the  manner  in'  which  it  was  stopped  produced 
no  effect  upon  the  passengers. 

We.  think  this  testimony  is  sufficient  to  sustain  the  finding  of  the 
jury  that  the  operatives  of  the  train  after  they  discovered  the  peril 
of  Pearl  Bolton  failed  to  use  every  means  in  their  power  consistent 
with  the  safety  of  those  upon  the  train  to  avoid  injuring  her. 

The  place  at  which  the  accident  occurred  was  within  the  corporate 
limits  of  the  city  of  Tyler,  which  city  is  incorporated  under  the  general 
laws  of  this  State.  The  corporate  limits  of  said  city  embrace  an  area 
of  three  miles  square  and  it  has  a  population  of  8000  or  10,000.  None 
of  the  streets  of  said  city  are  open  across  appellant's  road  north  of  the 
place  of  the  accident,  and  appellant's  right  of  way  is  fenced  through 
that  portion  of  the  city  just  as  it  is  in  the  country.  That  portion  of 
the  city  is  sparsely  settled,  but  there  are  houses  on  either  side  of  the 
railroad  and  a  considerable  part  of  that  section  of  the  city  has  been 
laid  off  in  blocks,  lots  and  streets.  Appellant's  roadbed  at  the  place  of 
the  accident  was  frequently  used  by  pedestrians.  Plaintiff,  over  the 
objection  of  defendant,  introduced  in  evidence  an  ordinance  of  the  city 
of  Tyler  limiting  the  rate  of  speed  of  all  locomotives  and  cars  oper- 
ated within  the  city  limits  to  six  miles  an  hour,  and  making  the  violation 
of  said  ordinance  an  offense  punishable  by  a  fine  of  not  less  than  $25 
nor  more  than  $100. 

The  evidence  shows  that  at  the  time  the  operatives  of  the  train  dis- 
covered Pearl  Bolton  and  her  companions  upon  the  trestle  said  train 
was  running  at  a  speed  of  forty  or  forty-five  miles  an  hour. 

The  appellant  objected  to  the  introduction  in  evidence  of  the  ordi- 
nance above  mentioned  on  the  ground  that  it  was  unreasonable  and 
therefore  void.  This  objection  having  been  overruled  and  the  ordi- 
nance admitted,  appellant  requested  the  court  to  charge  the  jury  that 
it  was  not  negligence  on  the  part  of  appellant's  employes  to  run  the 
train  at  the  time  and  place  of  the  accident  at  a  greater  rate  of  speed 
than  six  miles  an  hour.  The  action  of  the  court  in  refusing  to  give 
this  instruction  and  in  not  sustaining  appellant's  exception  to  the  in- 
troduction in  evidence  of  said  ordinance  is  assailed  by  the  third  and 
fourth  assignments  of  error. 

The  Legislature  having  expressly  delegated  to  the  city  council  of 
the  city  of  Tyler  the  authority  to  resrulate  the  speed  of  trains  operated 
within  the  limits  of  said  citv,  there  is  stronsr  reason  and  authority  for 
holding  that  the  judgment  of  the  council  in  fixing  such  rat«  of  speed 
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IB  conclusive^  and  the  reasonableness  of  the  ordinance  can  not  be  in- 
quired into  by  the  courts.  Rev.  Stats.,  art.  460 ;  Coal  Float  v.  City  of 
Jefferson,  112  Ind.,  15;  Ex  parte  Chin  Yan,  60  Cal.,  78. 

It  is  unnecessary,  however,  for  us  to  decide  this  question,  as  there 
is  nothing  in  the  evidence  to  authorize  the  holding  that  there  is  any- 
thing unreasonable  in  the  ordinance  or  in  it?  application  to  that  por- 
tion of  the  city  of  Tyler  in  which  the  accident  in  question  occurred. 
There  is  no  evidence  indicating  that  the  observance  of  the  ordinance 
by  appellant  would  in  any  way  interfere  with  the  proper  operation  of 
its  trains  and  the  proper  discharge  of  its  duty  to  the  public;  on  the 
contrary,  the  rules  voluntarily  adopted  by  appellant  to  govern  its  em- 
ployes in  the  operation  of  its  trains  forbid  the  running  of  trains  within 
the  corporate  limits  of  the  city  of  Tyler  at  a  greater  rate  of  speed  than 
sLx  miles  an  hour. 

The  fifth,  sixth,  seventh  and  eighth  assignments  of  error,  complain- 
ing of  portions  of  the  courts  charge  and  of  the  refusal  of  the  court 
to  give  special  instructions  requested  by  appellant,  are  all  based  upon 
the  proposition  that  Pearl  Bolton  was  a  trespasser  upon  appellant's 
track  and  therefore  appellant  owed  her  no  duty  in  the  operation  of  its 
train,  until  her  peril  was  discovered  by  the  operatives  of  the  train.  No 
complaint  is  made  by  the  appellant  in  regard  to  the  manner  in  which 
the  issue  of  contributory  negligence  on  the  part  of  Pearl  Bolton  in 
going  upon  the  trestle  was  submitted  to  the  jury,  nor  is  the  finding  of 
the  jury  upon  that  issue  questioned.  The  contention  is  that  appellant 
was  not  required  to  use  any  care  to  discover  Pearl  Bolton  upon  its  track, 
and  that  however  negligent  it  may  have  been  in  the  operation  of  its 
train  or  however  free  from  contributory  negligence  Pearl  may  have 
been  in  going  upon  the  trestle,  it  can  only  be  held  liable  for  the  neg- 
ligence of  its  employes  occurring  after  they  discovered  the  child's  peril. 

We  can  not  agree  with  appellant's  counsel  in  this  contention.  There 
is  evidence  to  the  effect  that  there  was  a  great  deal  of  travel  by  pedes- 
trians along  that  portion  of  appellant's  road  on  which  the  accident 
occurred,  and  it  is  not  shown  that  any  objection  or  protest  were  ever 
made  by  appellant  against  such  use  of  its  track.  Under  this  evidence 
the  jury  may  have  found  that  Pearl  Bolton  was  not  a  trespasser  in 
going  upon  appellant's  track  at  the  place  and*  under  the  circumstances 
shown  bv  the  evidence. 

But  conceding  for  the  sake  of  argument  that  the  injured  child  was  a 
trespasser,  still  the  appellant  owed  her  the  duty  to  use  reasonable  care 
in  the  operation  of  its  train  and  to  discover  her  presence  on  its  track. 
Tf  appellant  operated  its  train  in  a  negligent  manner,  or  negligently 
failed  to  keep  a  proper  lookout  to  discover  persons  on  its  track,  it 
would  be  liable  to  any  person  injured  by  such  negligence  who  was  not 
guilty  of  contributory  negligence.  Ordinarily  the  fact  that  such  in- 
jured person  had  no  right  to  be  upon  the  track  would  be  such  evidence 
of  contributory  negligence  on  his  part  as  would  prevent  his  recovery, 
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but  this  is  not  necessarily  so,  especially  when  the  person  so  injured 
is  a  child.  As  before  stated,  the  finding  of  the  jury  in  the  present  case 
that  Pearl  Bolton  was  not  guilty  of  contributory  negligence  in  going 
upon  the  trestle  is  not  challenged  by  the  appellant.  Houston  &  T.  C. 
Ry.  Co.  V.  Sympkins,  54  Texas,  615;  Texas  &  P.  Ry.  Co.  v.  Watkins, 
88  Texas,  24;  Texas  &  P.  Ry.  Co.  v.  Stagg,  90  Texas,  461;  St.  Louis 
S.  W.  Ry.  Co.  V.  Shiflet,  94  Texas,  131,  56  S.  W.  Rep.,  697. 

By  cross-assignments  appellee  asks  a  reversal  of  the  judgment  of 
the  court  below  because  the  court  erred  in  his  instructions  to  the  jury 
as  to  the  elements  of  damage  for  which  appellee  was  entitled  to  recover, 
and  because  the  amount  of  damages  found  by  the  jury  is  grossly  inade- 
quate.    The  charge  complained  of  is  as  follows: 

"And  in  ascertaining  and  deciding  upon  such  amount  of  compen- 
sation, if  you  find  for  plaintiff,  you  may  take  into  consideration  the 
nature  and  extent  of  such  injuries,  if  any,  and  any  physical  or  mental 
pain,  if  any,  which  you  may  find  from  the  evidence  said  Pearl  Bolton 
has  suffered  as  the  direct  and  proximate  result  of  such  injuries.*' 

This  charge  contains  no  affirmative  error.  It  merely  omits  to  sub- 
mit to  the  jury  one  of  the  elements  of  damage  for  which  appellee  might 
have  recovered.  Having  failed  to  request  a  special  instruction  supply- 
ing this  omission  appellee  can  not  be  heard  to  complain  of  the  charge 
as  given.. 

The  physician  who  treated  Pearl  Bolton  testified :  That  one  of  her 
legs  was  about  two  inches  shorter  than  the  other,  and  that  there  was 
an  opening  in  her  skull  where  a  portion  of  it  had  been  removed,  on  the 
right  side  of  the  forehead  and  about  the  size  of  a  half  dollar ;  that  the 
only  covering  over  the  brain  at  that  place  was  the  skin  and  membrane 
which  covers  the  brain.  The  pulsation  of  the  brain  can  be  seen  through 
the  opening.  There  is  danger  to  the  life  of  a  person  in  such  condi- 
tion. She  might  go  through  life  without  any  ill  effect  from  it,  but  it 
leaves  an  exposed  place  in  the  brain  and  there  is  no  bony  protection 
there.  If  she  received  a  blow  at  that  place  which  penetrated,  the  prob- 
abilities are  that  the  effect  would  be  death.  If  the  fractured  bones 
had  not  been  removed  the  result  would  have  been  epilepsy  or  insanity 
and  probably  death.  The  probabilities  of  that  have  been  lessened  by  the 
operation  performed  on  her  head.  'The  choking  sensation  in  the  throat 
which  she  complains  of  from  pressure  on  the  wound  is  caused  by  a 
nervous  connection  between  the  brain  and  the  throat  and  is  liable  to 
produce  any  nervous  feeling.  If  pressed  upon  strong  enough  it  would 
probably  produce  convulsions.  There  was  a  probability  of  there  being 
bony  growth  from  the  broken  edges  of  the  bone  which  might  produce 
nervous  disorders  or  epilepsy,  but  it  is  not  probable  in  this  case.  A 
fracture  of  the  skull  will  produce  epilepsy  and  fits  and  such  disorders 
can  be  traced  back  to  an  old  injury;  that  is,  a  child  may  receive  an 
injury  to  the  head  and  it  develop  later,  after  they  are  grown.  Head- 
aches and  pains  are  symptoms  of  nervous  disorder;  they  are  premon- 
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itory  symptoms  of  spasms  and  epilepsy.  One  may  have  these  symp- 
toms for  months  without  having  epilepsy.  In  his  opinion  the  chances 
are  against  snch  a  result  in  this  case.  Both  of  her  injuries  were  per- 
manent and  lifelong. 

While  this  testimony^  which  is  undisputed,  would  have  sustained  a 
verdict  for  a  larger  amount  than  that  found  by  the  jury,  we  can  not 
say  that  the  amount  found  by  the  jury  is  so  inadequate  as  to  indicate 
that  their  verdict  was  due  to  improper  influence,  and  we  are  not  there- 
fore authorized  to  disturb  their  finding. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  bo 
afiSrmed,  and  it  is  so  ordered. 

A'ffirmed. 
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Lizzie  Harris  v.  Oulf^  Colorado  &  Santa  Fe  Bailwat 

Company, 

Decided  May  13.  1904. 

1w-^hargo— Contributory  Negligenco — ^Alighting  from  Train. 

A  charge  submittlnfir  defendant's  plea  of  contributory  negligence  on  the 
part  of  plaintiff  in  getting  off  the  train  while  in  motion  was  not  prejudicial 
to  plaintiff  in  singling  out  and  giving  prominence  to  an  uncontroverted  fact 
favorable  to  defendant,  where  such  state  of  facts,  if  true,  warranted  a  per- 
emptory instruction  for  defendant. 

2^-Same— Weight  of  Evidence — ^Assuming  Facts. 

A  charge  held  not  on  the  weight  of  evidence  in  assuming  as  a  material 
issue  a  fact  which  was  admitted. 

3«— Discovered  Perils-Requested  Charge. 

E^ridence  considered  and  held  not  to  raise  the  issue  of  discovered  peril 
of  one  attempting  to  alight  from  a  moving  train  and  a  requested  charge  on 
that  subject  held  properly  refused. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed.  R.  Sinks. 

R.  J.  Swearingen,  for  appellant. 

No  briefs  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellant  brought  this  suit  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  employes  of  appellee.  The  petition  alleges  that  on  the 
27th  day  of  July,  1902,  plaintiff  was  a  passenger  upon  defendant's  rail- 
road from  the  city  of  Brenham,  in  Washington  County,  to  the  station 
known  as  Allen  Farm  in  said  county.  That  in  disembarking  from  said 
train  after  it  arrived  at  said  station  she  was,  by  the  sudden  starting  of 
the  train,  thrown  violently  upon  the  ground  and  painfully  injured. 
The  negligence  alleged  was  the  failure  of  the  operatives  of  the  train  to 
stop  same  for  a  reasonable  time  for  passengers  to  alight  therefrom  and 
in  suddenly  starting  it  without  any  warning  while  plaintiff  was  in  the 
act  of  alighting.  It  is  further  alleged  that  the  operatives  of  the  train 
were  negligent  in  failing  to  provide  proper  and  safe  facilities  for  the 
egress  of  passengers,  in  that  they  allowed  a  number  of  persons  to  get 
upon  said  train  as  soon  as  it  stopped  at  said  station  and  before  the 
passengers  thereon  could  make  their  egress,  and  that  the  persons  so 
permitted  to  get  upon  the  train  crowded  into  the  aisles  and  upon  the 
platform  of  the  car  and  obstructed  plaintiff  in  her  egress  therefrom 
and  thereby  caused  her  injury.  It  is  also  alleged  that  the  conductor 
and  brakeman  in  charge  of  said  train  saw  plaintiff,  or  by  the  use  oi 
ordinary  care  could  have  seen  her,  when  she  was  on  the  steps  of  the 
car  and  in  the  act  of  alighting  therefrom,  and  negligently  and  recklessly 
gave  the  signal  to  start  after  they  had  discovered  plaintiff's  periL 

The  defendant  answered  by  general  demurrer,  general  denial,  and 
by  special  plea  of  contributory  negligence  on  the  part  of  plaintiff^  in 
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iFhich  it  is  averred  in  Bubstance  that  when  the  train  reached  Allen 
Farm  it  was  stopped  for  an  amply  snfBcient  time  to  allow  passengers 
to  disembark  therefrom^  and  that  the  conductor,  not  knowing  that  plain* 
tiff  had  not  gotten  off  the  train,  gave  the  signal  to  start  and  after  the 
train  began  to  move  plaintiff  for  the  first  time  started  to  get  off;  that 
when  the  conductor  saw  that  she  would  attempt  to  alight  from  the 
train  after  it  had  started,  he  told  her  to  wait  and  he  would  stop  the 
train;  that  he  at  once  pulled  the  bell  cord  and  had  the  train  stopped, 
but  before  it  could  be  brought  to  a  stop  plaintiff  attempted  to  jump  from 
the  steps  of  the  train  and  in  so  doing  fell  upon  the  ground. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendant. 

The  first  assignment  of  error  complains  of  the  following  charge  of 
the  court  given  at  the  request  of  the  defendant: 

'^If  the  jury  believe  from  the  evidence  that  as  soon  as  the  conductor 
saw  the  plaintiff  coming  out  of  the  car  apparently  to  get  off  the  train 
after  the  same  had  started  to  depart  from  the  station,  he  told  her  not 
to  get  off  or  try  to  get  off  but  wait  and  he  would  stop  the  train  so  she 
could  get  off,  and  she  heard  him,  but,  disregarding  what  he  told  her, 
proceeded  to  get  off  the  train  while  the  same  was  in  motion  and  before 
the  conductor  had  time  to  bring  the  same  to  ^  full  stop,  and  in  stepping 
or  jumping  off  the  train,  if  she  did,  was  hurt,  then  she  can  not  recover, 
and  if  you  so  find  you  will  return  a  verdict  for  the  defendant.'* 

The  assignment  does  not  point  out  the  supposed  error  in  this  charge, 
and  the  only  proposition  under  the  assignment  is  as  follows: 

"It  is  improper  in  the  court  to  single  out  and  give  prominence  to  an 
uncontroverted  fact  favorable  to  the  defendant  but  not  inconsistent  with 
the  plaintiff's  theory  of  the  case." 

The  charge  is  not  subject  to  the  criticism  implied  from  this  propo- 
sition. It  submitted  to  the  jury  the  issue  raised  by  defendant's  plea 
of  contributory  negligence.  The  facts  alleged  in  said  plea  and  em- 
bodied in  said  charge,  if  true,  established  a  complete  defense  to  plain- 
tiff's suit.  If  the  facts  mentioned  in  the  charge  were  uncontroverted 
the  jury  should  have  been  instructed  to  find  a  verdict  for  the  defend- 
ant, and  appellant  certainly  ought  not  to  complain  that  the  issue  raised 
by  the  plea  of  contributory  negligence  was  left  to  the  determination  of 
the  jury. 

The  second  assignment  of  error  assails  the  following  portion  of  the 
court's  charge: 

'T[f  the  jury  believe  from  the  evidence  that  the  employes  of  the  de- 
fendant, operating  the  train  on  which  the  plaintiff  was  riding  as  a 
passenger,  announced  the  station  of  Allen  Farm  prior  to  the  train 
reaching  said  station ;  and  if  you  find  from  the  evidence  that  said  train 
was  stopped  a  sufficient  length  of  time  for  passengers  to  get  off  and  the 
plaintiff  failed  to  do  so,  without  the  fault  of  the  employes  in  charge 
of  said  train,  and  the  conductor  did  not  know  and  had  no  reason  to 
believe  that  she  was  still  on  the  train  in  the  act  of  getting  off  and  gave 
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the  signal  for  the  train  to  starts  and  that  after  the  train  started  she 
stepped  oS  or  jumped  off  the  train  while  it  was  in  motion  and  was  in- 
jured, then  you  are  charged  that  she  can  not  recover,  and  if  you  so 
find,  you  will  return  a  verdict  for  the  defendant/' 

The  objection  urged  to  this  charge  is  that  it  is  upon  the  weight  of 
the  evidence  in  that  it  assumes  that  the  question  of  whether  the  opera- 
tives of  the  train  announced  the  station  of  Allen  Farm  when  the  train 
reached  said  station  was  a  material  issue  in  the  case,  when  it  was  an 
admitted  fact. 

We  do  not  think  the  jury  could  have  been  misled  by  this  charge.  The 
fact  that  the  station  was  announced'  is  not  submitted  in  the  charge  as 
being  in  itself  at  all  material,  but  is  only  mentioned  in  connection  with 
other  facts  which  if  found  would  authorize  a  verdict  for  the  defendant. 
We  do  not  see  how  the  charge  could  have  possibly  injured  the  appel- 
lant. 

The  third  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  a  charge  requested  by  the  appellant  upon  the  issue  of  discovered 
peril. 

We  do  not  think  the  evidence  raises  the  issue,  and  for  that  reason  the 
charge  was  properly  refused.  If  the  issue  had  been  raised  by  the  evi- 
dence the  requested  charge  should  not  have  been  given,  because  it  does 
not  correctly  state  the  law  applicable  to  such  issue. 

If  the  appellant  by  her  own  negligence  exposed  herself  to  danger,, 
the  duty  to  use  every  means  in  their  power  consistent  with  the  safety 
of  those  upon  the  train  to  prevent  injuring  her  did  not  devolve  upon 
the  operatives  of  the  train  until  they  discovered  appellant's  peril.  If 
they  did  not  know  of  her  peril  no  duty  was  imposed  upon  them  even 
though  by  the  exercise  of  ordinary  care  they  might  have  discovered 
the  dangerous  position  in  which  she  had  negligently  placed  herself. 
Texas  &  P.  Ey.  Co.  v.  Breadow,  90  Texas,  26,  36  S.  W.  Eep.,  410; 
Texas  &  P.  Ey.  Co.  v.  Staggs,  90  Texas,  458. 

ThB  charge  of  the  court  in  its  entirety  correctly  submitted  to  the 
jury  every  issue  raised  by  the  pleading  and  evidence. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
a£5rmed  and  it  is  so  ordered. 

Affirmed. 
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Db.  J.  BiDDLE  V.  B.  B.  Beardek. 

Decided  May  14,  1904. 

Irf—Judgment^Finality—CroM- Action. 

Where  plaintiff  sued  for  damages  for  malicious  prosecution  and  the  de- 
fendant by  cross-action  aslced  for  damag^es  for  an  aliened  libel  that  formed 
the  basis  of  the  criminal  prosecution,  a  judgment  rendered  in  piamtitt's 
favor  without  disposing  of  the  cross-action  was  not  a  final  judgment  from 
which  an  appeal  could  be  taken. 


The  question  of  whether  defendant's  counterclaim  was  properly  pleaded 
in  the  suit  is  not  determined  here.  It  was  pleaded  by  him,  and  until  the 
issue  thus  raised  is  in  some  way  disposed  of  the  judgment  in  the  case  is 
not  final. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  Jerome  C.  Kearby>  Special  Judge. 

H.  E.  Bradford  and  J.  T.  Ranspot,  for  appellant. 

SPEEB,  Associate  Justice. — ^Appellee  instituted  this  suit  in  the 
District  Couri;  of  Palo  Pinto  County  to  recover  damages  against  the 
appellant  for  alleged  malicious  prosecution.  The  appellant  answered 
denying  liability,  and  by  cross-action  sought  to  recover  from  appellee 
actual  damages  for  an  alleged  libel,  the  criminal  prosecution  for  which 
Kbel  formed  appellee^s  basis  for  recovery  herein.  A  trial  was  had  before 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  appellee  for  $3  actual 
and  $20  exemplary  damages,  the  court  for  some  reason  refusing  to  sub- 
mit to  the  jury  the  cross-action  of  appellant. 

We  are  not  at  liberty  to  review  the  questions  presented  by  appellant 
in  his  assignments  of  error,  inasmuch  as  there  appears  to  be  no  final 
judgment  rendered  in  the  case. 

Upon  the  verdict  of  the  jury  awarding  damages  upon  appellee's  de- 
mand as  aforesaid,  the  court  entered  the  following  judgment :  "Where- 
fore it  is  ordered,  adjudged  and  decreed  by  the  court  that  the  plaintiff, 
E.  B.  Bearden,  do  have  and  recover  of  the  defendant,  Dr.  J.  Biddie,  $3 
as  actual  damages,  and  $20  as  exemplary  damages,  and  his  'coat?  of 
this  suit,  and  that  he  have  his  execution  and  it  is  so  ordered."  No  dis- 
position whatever  was  made  of  appellant's  counterclaim.  Until  this  has 
been  done  there  is  no  such  final  judgment  as  will  support  an  appeal  to 
this  couri 

We  shall  not  pause  to  determine  nor  even  to  consider  whether  appel- 
lant's counterclaim  was  properly  pleaded  in  this  suit.  It  was  pleaded 
by  him,  and  until  the  issue  thus  raised  is  in  some  manner  disposed  of 
the  judgment  of  the  District  Court  lacks  the  essential  element  of  finality. 
Clopton  v.  Herring,  26  fi.  W.  Bep.,  1104 ;  Kirby  v.  Linn,  34  S.  W.  Bep., 
169;  Linn  v.  Arambould,  55  Texas,  611;  Texas  &  P.  By.  Co.  v.  Fort 
Worth  Street  By.  Co.,  75  Texas,  82. 

The  appeal  is  dismissed. 

Dismissed, 
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J.  M.  Faubion  v.  Western  Union  Telegraph  Company  bt  al. 

Decided  May  14,  1904. 

Id — ^Telegraph— special  Delivery  Chargee — Negligence  Not  Pleaded. 

Where  in  an  action  against  a  telegraph  company  for  nondelivery  of  a 
message.  It  was  not  pleaded  that  the  company  was  guilty  of  negligence  in 
failing  to  send  a  service  message  to  ascertain  if  the  sender  would  guarantee 
the  payment  of  the  necessary  special  delivery  charges,  the  addressee  being 
outside  the  free  delivery  limits,  error  could  not  be  predicated  upon  the 
failure  of  the  court  to  submit  that  issue. 

2d — Same^Definition  of  Negligence. 

A  charge  defining  negligence  as  "the  failure  to  do  that  which  an  ordinary 
prudent  person  under  all  the  circumstances  of  the  case  would  do,  or  doing 
that  which  an  ordinarily  prudent  person  under  all  the  circumstances  of  the 
case  would  not  do,"  while  not  to  be  approved,  is  not  reversible  error. 

3d — Same-^Lines  Not  Working. 

Where  a  telegraph  company,  at  the  time  It  receives  a  message  for 
transmission,  has  no  notice  that  its  lines  are  down  and  not  working  it  is 
entitled  to  plead  such  condition  of  the  lines  as  an  excuse  for  its  failure  to 
promptly  transmit  the  message;  and  it  is  not  the  duty  of  the  companyp 
after  ascertaining  that  its  wires  are  down,  to  undertake  the  delivery  of  the 
message  by  any  other  method,  or  by  any  other  telegraph  or  telephone  line. 

4i<— 8ame-^uty  of  Notifying  Sender. 

Where  a  telegraph  company,  after  receiving  a  message  for  transmission, 
ascertains  that  its  wires  are  down  and  not  working,  the  duty  of,  so  notifying 
the  sender  is  not  an  absolute  one,  and  in  this  case  it  was  a  question  for  the 
jury  whether  or  not,  under  all  the  circumstances,  a  reasonably  prudent  per- 
son would  have  pursued  the  course  adopted  by  the  company's  agent  in 
attempting  to  get  word  to  the  sender  by  some  one  of  the  many  persons  who 
were  passing  towards  his  home. 

5^— Assignment  of  Error. 

Assignments  of  error  &»n  not  be  enlarged  by  propositions  made  under 
them  so  as  to  Include  a  Afferent  ground  of  attack  from  that  specified  in 
the  assignments. 

Appeal  from  the  District  Court  of  Wichita.    Tried  below  before  Hon. 
A.  H.  Carrigan. 

Edgar  Scurry  and  Matlock,  Miller  &  Dycus,  for  appellant. 

Stanley,  Spoonts  £  Thompson,  L.  H,  Maihis,  and  J.  H.  Barwise,  Jr,, 
for  appellees. 

SPEEB,  Associate  Justice. — Appellant  sued  the  appellees,  Western 
Union  Telegraph  Company  and  Texas  Telegraph  and  Telephone  Com- 
pany, in  the  District  Court  of  Wichita  County,  to  recover  damages  be- 
cause of  mental  anguish  suffered  by  him  in  consequence  of  their  failure 
to  transmit  and  deliver  to  him  at  Wichita  Falls  certain  telegraphic  mes- 
sages notifying  him  of  the  serious  illness  and  death  of  his  father  at 
Leander.  From  a  judgment  in  favor  of  both  telegraph  companies  the 
plaintiff  in  the  case  has  appealed.  In  his  amended  petition  appellant 
alleged  that  in  the  transmission  of  messages  from  Leander  to  Wichita 
Falls  the  appellees  were  partners,  and  that  each  was  the  agent  of  the 
other.  That  on  February  28,  1902,  W.  M.  Faubion,  the  father  of  ap- 
pellant, was  in  imminent  danger  of  dissolution  at  his  home  near  Lean- 
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der,  Texas,  and  on  said  day  C.  P.  Faubion,  appellant^s  brother,  caused 
to  be  delivered  to  the  appellee  Texas  Telegraph  and  Telephone  Com- 
pany a  message  directed  to  appellant  at  Wichita  Falls,  Texas,  apprising 
him  of  such  illness,  to  be  sent  by  way  of  the  wires  of  said  last  named 
company  to  Austin,  and  thence  by  way  of  the  Western  Union  to  Wichita 
Falls.  That  the  appellee  Texas  Telegraph  and  Telephone  Company 
accepted  said  message  for  transmission  and  delivery  to  appellant,  and 
did  not  then,  or  thereafter,  notify  the  sender  that  its  wires  were  out  of 
condition  so  that  said  message  could  not  be  sent,  and  that  if  such  notice 
had  been  given  to  the  sender  he  would  have  notified  appellant  by  some 
other  means.  This  failure  to  notify  the  sender  was  alleged  to  be  neg- 
ligence. 

It  was  further  alleged  that  at  iibout  11  o^clock  on  said  day  appel- 
lant's father  died,  and  then  it  was  that  one  Parker,  acting  for  the 
benefit  of  appellant,  sent  to  appellant  another  message  by  the  Western 
Union  Telegraph  Company's  line  from  Georgetown,  Texas,  to  Wichita 
Falls,  notifying  him  of  the  death  of  his  father,  which  message  was  not 
delivered  to  appellant  until  it  was  too  late  for  him  to  go  to  Leander  and 
be  present  at  his  father's  burial.  The  Western  Union  company  was 
charged  \^ith  negligence  in  the  matter  of  transmission  and  delivery 
of  the  last  named  message.  The  Western  Union  company  pleaded  gen- 
eral denial,  denial  of  partnership,  that  appellant  resided  outside  of  the 
free  delivery  limits  of  Wichita  Falls,  Texas,  and  that  no  payment  or 
guarantee  of  payment  of  special  delivery  charges  was  made  by  the 
sender  of  said  message.  Appellee  Texas  Telegraph  and  Telephone  Com- 
pany pleaded  a  misjoinder  of  defendants  and  causes  of  action,  general 
denial,  denial  of  partnership  with  the  Western  Union  Telegraph  Com- 
pany; that  at  the  time  of  receipt  of  said  message  its  wires  were  down 
fio  tiiat  same  could  not  be  transmitted,  and  contributory  negligence  on 
the  part  of  appellant. 

The  first  assignment  of  error  presented  challenges  the  action  of  the 
court  in  giving  to  the  jury  a  peremptory  instruction  to  find  for  the 
Western  Union  Telegraph  Company,  'because  the  testimony  submitted 
to  the  jury  clearly  raised  the  issue  as  to  the  duty  of  the  said  defendant 
to  send  to  Georgetown,  Texas,  and  thence  to  Leander,  Texas,  from 
Wichita  Falls,  Texas,  a  service  message  to  ascertain  whether  the  sender 
of  the  message  to  plaintiff  announcing  the  death  of  his  father  would 
pay  or  guarantee  the  payment  of  the  special  delivery  charges  on  said 
message.''  The  only  message  which  passed  through  the  hands  of  the 
Western  Union  company  was  received  by  its  agent  at  Wichita  Falls 
at  2 :21  p.  m.,  February  28th.  It  is  undisputed  that  the  addressee,  the 
appellant  herein,  resided  outside  of  the  city  limits,  and  was  at  that  time 
about  one-half  mile  beyond  his  residence.  The  city  limits  were  shown 
to  have  been  the  free  delivery  limits  established  by  the  company.  It 
was  also  shown  that  the  message  was  not  actually  delivered  until  6:20 
p.  m.  It  was  also  shown  to  have  been  the  custom  and  usage  of  the 
company  to  collect  extra  for  delivering  outside  the  limits  indicated. 
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Whether  or  not  it  was  negligence  upon  the  part  of  the  company  to  thus 
fail  for  so  long  a  time  to  deliver  such  message  we  are  not  called  upon  to 
decide,  since  the  assignment  under  consideration  expressly  alleges  the 
charge  to  have  been  erroneous  because  of  the  alleged  duty  of  the  com- 
pany to  send  a  service  message  to  ascertain  whether  the  sender  of  the 
message  would  pay  or  guarantee  the  payment  of  the  necessary  special 
delivery  charges ;  and  furthermore,  whether  or  not  there  was  negligence 
in  this  particular  is  immaterial  in  this  case,  because  no  such  negligence 
is  alleged  in  appellant's  pleadings  as  a  basis  for  recovery.  To  have  sub- 
mitted such  an  issue  would  have  been  to  err. 

The  remaining  assignments  necessarily  relate  to  the  Tezas  Telegraph 
and  Telephone  Company.  The  definition  of  negligence  given  by  lie 
court,  to  wit,  "The  failure  to  do  that  which  an  ordinary  prudent  person 
under  all  the  circumstances  of  the  case  would  do,  or  doing  that  which 
an  ordinarily  prudent  person  under  all  the  circumstances  of  the  case 
would  not  do,*'  while  not  to  be  approved,  was  no  doubt  inadvertent,  and 
is  not  reversible  error.  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Partin,  33 
Texas  Civ.  App.,  — ,  76  S.  W.  Rep.,  236.  We  do  not  think  it  was  the 
duty  of  the  Texas  Telegraph  and  Telephone  Company,  after  having 
ascertained  that  its  wires  were  down,  to  undertake  the  delivery  of  the 
message  by  any  other  method,  or  by  any  other  telegraph  or  telephone 
line.  Failure  in  this  respect  was  not  alleged  as  a  ground  for  recovery 
in  the  case.  W.  U.  Tel.  Co.  v.  Sorsby,  29  Texas  Civ.  App.,  345,  69 
S.  W.  Rep.,  122.  It  appears  that  the  company  had  no  notice  that  its 
lines  were  not  working  at  the  time  of  the  receipt  of  the  message,  and 
hence  is  in  a  position  to  plead  such  condition  of  its  lines  as  an  excuse 
for  its  failure  to  promptly  transmit  the  same.  W.  U.  Tel.  Co.  v. 
Birge-Forbes  Company,  29  Texas  Civ.  App.,  546,  69  S.  W.  Rep.,  181. 

The  fifth  and  sixth  assignments  of  error  complain  of  the  court's  ac- 
tion in  giving  special  charges  numbers  4  and  5,  requested  by  appellee, 
because  said  charges  did  not  present  a  correct  proposition  of  law,  and 
were  not  applicable  to  the  facts  or  pleadings  in  the  case.  The  charges 
are  very  similar,  and  present  to  the  jury  the  question  of  whether  or  not 
appellee's  agent  at  Leander  used  ordinary  care  to  notify  the  sender  of 
the  message  of  its  inability  to  transmit  the  same  after  having  learned 
of  the  condition  of  its  line.  The  contention  of  appellant  is  that  under 
such  circumstances  it  is  the  duty  of  a  telegraph  company  to  notify  the 
sender  of  its  inability  to  comply  with  its  contract.  But  we  do  not 
understand  the  rule  to  be  that  its  duty  in  this  respect  is  absolute.  At 
most  it  can  only  be  a  question  of  whether  or  not,  under  all  the  circum- 
stances, a  reasonably  prudent  person  would  pursue  such  course;  but  in 
this  case  the  court  has  in  effect  assumed  that  the  company  was  under  such 
obligation,  and  submitted  to  the  jury  whether  or  not,  in  discharging  this 
duty,  the  company  adopted  means  such  as  a  reasonably  prudent  person 
under  the  circumstances  would  have  adopted.  We  can  not  say  that  the 
appellee's  agent  was  guilty  of  negligence  in  attempting  to  send  word  to 
appellant's  brother,  the  sender  of  the  message,  by  some  one  of  the  many 
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persons  who  were  passing,  to  his  home.  See  W.  TT.  Tel.  Co.  v.  Sorsby, 
supra.  The  grounds  of  appellant's  objection  to  these  charges  having 
been  explicitly  stated  in  his  assignments,  we  do  not  think  these  assign- 
ments can  be  enlarged  by  the  propositions  submitted  under  them  so  as  to 
include  a  different  ground  of  attack.  For  this  reason  we  do  not  con- 
eider  whether  these  charges  gave  undue  prominence  to  the  issue  under 
discussion  or  not. 

We  have  carefully  considered  all  of  appellant's  assignments,  and  are 
of  the  opinion  that  none  of  them  presents  error  calling  for  the  reversal 
of  the  case. 

The  judgment  is  therefore  affirmed,  without  finding  it  necessary  to 
pass  upon  the  Texas  Telegraph  and  Telephone  Company's  cross-assign- 
ment, complaining  of  the  action  of  the  court  in  overruling  its  plea  of 
privilege. 

AffiTmed. 
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Chicago,  Book  Island  &  Texas  Railway  Company  v. 

R.  P.  Graqo. 

Decided  May  14,  1904. 

Irf— Carrier  of  Passengers — Furnishing   Only  Mixed  Trains  as  Negligence  or 
Proximate  Cause  of  Injury. 

Where  plaintiff  bought  a  first-class  railroad  ticket,  but  was  compelled  to 
ride  on  a  mixed  train,  no  other  kind  being  run  on  that  road,  which  fact  was 
well  known  to  him.  and  he  was  injured  by  reason  of  stepping  on  a  banana  i 
peel  and  a  lurch  of  the  car  occurring  at  the  same  instant,  the  failure  of  the  ' 
road  to  run  trains  for  passengers  exclusively  was  not  the  proximate  cause 
of  plaintiffs  injury. 

2^-^ame — Pleading  and  Charge— False  Issue. 

It  was  therefore  error  for  the  court  to  admit  evidence  showing  the  char- 
acter of  service  glveh  on  other  roads  to  one  holding  a  first-class  ticket,  and 
to  submit  to  the  Jury  the  question  of  negligence  in  the  failure  to  furnish  a 
train  for  passenger  service  exclusively,  thus  trying  the  case  upon  a  false 
Issue,  although  such  failure  was  pleaded  as  negligence  and  a  ground  of  re- 
covery. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

N.  H,  Lassiter,  Robert  Harrison,  and  Stark  &  Oroner,  for  appellant. 

Thos.  D.  Sporer  and  R.  D.  Bell,  for  appellee. 

STEPHENS,  Associate  Justice. — ^In  traveling  from  Jacksboro  to 
Graham  on  a  mixed  train,  composed  of  passenger  coaches  and  box  cars, 
appellee,  who  was  a  regular  passenger  and  in  a  passenger  coach,  was 
injured  in  the  following  manner:  Just  before  the  train  reached  Bry- 
8on  he  entered  the  water  closet  and  stepped  on  a  banana  peel,  when  the 
train  made  a  sudden  lurch  and  he  slipped  and  fell.  He  seems  to  have 
been  severely  injured  in  the  hip  and  slightly  injured  in  the  eye,  for 
which  he  recovered  a  verdict  and  judgment  for  $5000. 

It  was  alleged  as  ground  of  recovery  and  the  evidence  tended  to 
prove,  but  did  not  conclusively  establish,  that  appellant  was  guilty  of 
negligence  in  permitting  the  banana  peel  to  remain  on  the  floor  of  the 
water  closet,  where  it  was  so  dark  passengers  could  not  well  see  it,  and 
in  not  handling  the  train  more  carefully,  which  issue,  in  both  of  its 
phases,  was  submitted  to  the  jury. 

An  additional  ground  of  recovery  was  alleged  and  submitted  to  the 
jury,  which  is  thus  stated  in  appellee's  brief:  *^1.  That  appellee  on 
March  10,  1903,  bought  a  ticket  for  first-class  passage  or  service  over 
appellant's  road  from  Jacksboro  to  Graham,  Texas,  paying  85  cents 
therefor.  2.  That,  though  he  bought  first-class  transportation,  he  was 
compelled  to  take  passage  on  a  mixed  train  composed  of  freight  cars 
loaded  with  freight,  and  having  at  their  rear  one  combination  car  for 
the  carriage  of  mail  and  baggage  and  passengers,  and  one  passenger 
coach.  3.  That  the  train  was  not  such  as  is  used  in  the  transporta- 
tion of  passengers  who  pay  first-class  fare.  4.  That  appellee  was  com- 
pelled to  take  passage  upon  this  train  -as  that  was  the  only  kind  that 
was  operated  between  the  said  Jacksboro  and  Graham,  and  that  it  was 
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more  hazardous  to  ride  upon  this  character  of  train  than  upon  a  regular 
passenger  train/' 

The  fact  that  appellee^  in  common  with  other  passengers,  had  to  ride 
on  a  mixed  train,  that  being  the  only  kind  used  between  Jacksboro  and 
Graham,  was  clearly  not  the  proximate  cause  of  the  personal  injuries 
complained  of.  The  fact  that  he  had  to  ride  on  such  a  train  after  pay- 
ing the  siune  fare  required  of  first-class  passengers  on  the  best  equipped 
passenger  trains  operated  in  other  portions  of  the  State,  however  un- 
just this  may  seem,  was  no  more  the  cause  of  his  injuries  than  the  con- 
struction of  the  railroad  from  Jacksboro  to  Graham.  It  was  not  pre- 
tended that  appellee  was  ignorant  of  the  fact,  so  obvious  to  all,  that  the 
train  on  which  he  took  passage  was  a  mixed  train.  The  court  therefore 
erred,  as  assigned,  in  pcrmittmg  appellee,  over  the  objections  of  appel- 
lant, to  answer  the  following  question:  '^When  you  pay  for  first-class 
transportation  away  from  here,  what  kind  of  transportatibn,  what  kind 
of  train  do  you  ride  in?''  his  answer  being  that  he  rode  in  a  passenger 
train.  And  in  permitting  the  witness  Spiller,  over  objection,  to  answer 
the  following  question :  ^^When  a  person  buys  a  first-class  ticket,  what 
is  he  entitled  to?"  his  answer  being  that  he  was  entitled  to  ride  on  a 
first-class  passenger  train.  And  in  permitting  Spiller  and  other  wit- 
nesses, over  objection,  to  testify  that  a  train  composed  of  passenger 
coaches  alone  was  safer  than  one  composed  of  passenger  coaches  and 
freight  cars. 

For  the  same  reason  the  court  erred  in  submitting  the  issue  of  a 
mixed  train  as  a  substantive  ground  of  recovery,  as  was  done  in  the  fol- 
lowing paragraph  of  the  charge:  *^f  you  believe  from  a  preponder- 
ance of  the  evidence  herein  that  the  defendant  did  not  run  upon  its 
road  upon  which  the  plaintiff  was  traveling  any  purely  passenger  trains, 
and  that  the  only  trains  they  run  for  passengers  to  ride  upon  were 
mixed  trains,  that  is,  trains  composed  of  passenger  and  freight  cars, 
and  if  you  believe  it  is  more  hazardous  riding  on  mixed  than  on  passen- 
ger trains,  and  if  you  believe  it  was  negligence  on  the  part  of  the  de- 
fendant company  in  failing  to  furnish  purely  passenger  trains,  and  if 
you  believe  from  a  preponderance  of  the  evidence  that  it  was  by  reason 
of  the  failure  to  furnish  purely  passenger  trains,  and  by  reason  of 
plaintiff  having  to  ride  on  a  mixed  train,  that  he  was  hurt  and  injured, 
he  would  be  entitled  to  recover." 

In  view  of  another  trial,  we  express  doubt  as  to  the  admissibility  of 
the  testimony  of  J.  B.  Parr,  as  set  out  in  bill  of  exceptions  number  6. 

The  error  in  the  court's  definition  of  negligence  was  clearly  an  over- 
sight, and,  like  the  objection  to  the  fourth  paragraph  of  the  charge,  will 
be  obviated  on  another  trial. 

We  also  assume  that  the  improper  remarks  of  counsel  objected  to  will 
not  be  repeated. 

Because  the  court  erred  in  allowing  the  case  fo  be  tried  on  a  false 
issue  as  explained  above,  the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


104  Glover  v.  Corr. 

William  Laukistok  Gloveb  et  al.  v.  Mrs.  Estelle  T.  Coit  bt  al. 

Decided  May  14,  1904. 

1  ._W  i  1 1— Probate— J  udg  ment. 

A  Judgment  of  the  district  court  establishing  the  due  probate  of  a  wlU, 
rendered  a  proceeding  brought  up  by  certiorari  from  the  county  court.  Is 
not  defective  because  the  court  failed  to  incorporate  the  will  in  the  Judg- 
ment *f or  identification/'  where  a  copy  of  the  will  wan  attached  to  plaintfifs' 
petition  for  certiorari  as  a  part  thereof,  and  defendants'  answers  referred  to 
it  and  asked  that  it  be  probated,  and  the  Judgment  refers  to  it  as  the  will 
of  J.  T.  C.  offered  for  probata  herein. 

2< — Witness— Supporting   Declarations. 

Rvidence  of  what  a  witness  has  said  out  of  court  can  not  be  received 
to  sustain  or  fortify  his  testimony;  but  there  is  an  exception  to  the  rule  to 
the  effect  that  where  an  effort  is  made  to  impeach  the  credibility  of  the 
witness  by  eviden6e  imputing  a  design  to  misrepresent  from  some  motive 
of  interest,  or  that  by  reason  of  some  influence  operating  upon  him  at  the 
time  his  statement  is  a  fabrication,  it  is  proper,  in  order  to  repel  such  impu- 
tation, to  admit  evidence  of  his  former  declarations  which  corroborate  his 
testimony,  provided  they  were  made  at  a  time  when  no  such  motive  or  In- 
fluence existed. 

3^ — Same— Rule  Applied. 

It  is  no  ground  for  the  introduction  of  such  corroborative  dedaratlozui 
that  other  witnesses  have  merely  contradicted  the  witness  sought  to  be  sus- 
tained by  testifying  to  a  different  state  of  facts.  See  opinion  for  case  where 
such  supporting  declarations  were  properly  excluded  both  because  the  wit- 
ness was  merely  contradicted  and  because  the.  declarations  were  made  at  a 
time  when  the  motive  to  fabricate  still  existed,  if  at  all. 

4^— Will — Muniment  of  Title— Irregularity  in  Probate. 

Where  a  will  appointing  an  executrix  without  bond,  but  failing  to  pro- 
vide that  no  other  or  further  action  should  be  taken  in  the  probate  court 
than  the  return  of  an  inventory  and  appraisement,  is  nevertheless  improp- 
erly probated  as  an  independent  will,  such  error  will  not  render  the  will  inad- 
missible as  a  muniment  of  title  of  the  property  embraced  therein. 

5w— Same — Purchaser  Pendente  Lite. 

Where  a  will  has  been  duly  probated  in  the  county  court  one  who  pur- 
chases the  property  conveyed  by  it  during  the  time  in  which  an  appeal  to 
the  district  court  by  certiorari  could  be  taken  is  not  a  purchaser  pen- 
dente lite. 

6. — Same — Innocent  Purchaser. 

Nor  does  the  fact  that  the  will  was  irregularly  probated  as  an  inde- 
pendent will,  and  the  fact  that  at  the  date  of  the  purchase  the  time  for  an 
application  for  certiorari  to  the  district  court  had  not  expired,  deprive  tho 
buyer  of  the  character  of  an  innocent  purchaser  and  charge  him  with  notice 
of  matters,  such  as  the  insanity  of  the  testator  or  fraud  in  procuring  the 
title,  that  would  render  the  will  void. 

7^ — Same — Sale  by  Executrix  and  Sole  Devisee  Without  Order. 

Where  the  executrix  was  the  sole  devisee  under  the  will,  and  it  was 
probated  as  an  independent  will,  but  improperly  so,  a  sale  by  the  executrix 
without  an  order  of  court  was  a  mere  irregularity  as  ajgainst  persons  who 
were  not  creditors  of  the  testator. 

8. — Same^Attorneys  as  Innocent  Purchasers. 

Attorneys  who,  in  satisfaction  for  their  services  in  probating  a  will,  take 
from  their  client,  the  sole  devisee,  a  deed  of  land  conveyed  by  the  will,  are 
entitled  to  protection  as  Innocent  purchasers  as  against  alleged  fraud  of 
the  devisee  In  procuring  the  will,  charged  by  the  contestants  in  the  probate 
proceedings  and  adjudged  by  the  decree  of  probate  not  to  have  existed  in 
fact;  nor  does  the  irregularity  of  having  the  will  probated  as  an  independent 
will  subject  them  to  the  rule  that  an  attorney  who  purchases  property  from 
a  party  for  whom  he  recovers  Judgment  loses  title  when  this  Judgment  10 
reversed  for  errors  apparent  upon  the  record. 

Appeal  from  the  District  Court  of  Harrison.     Tried  below  before 
Hon.  Richard  B.  Levy. 
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r.  P.  Y&ung  and  Chas.  E.  Carter,  for  appellants. 
Scott,  Jones  dk  Gardner,  for  appellees. 

TALBOT,  Associate  Justice. — James  T.  Coit  died  in  Harrison 
CJounty,  Texas,  January  5,  1902,  leaving  the  lands  in  controversy,  i^^hich 
are  designated  as  tracts  Xos.  1  aifd  2,  as  a  part  of  his  estate.  He  left  a 
will  devising  all  his  property  to  his  wife,  Mrs.  Estella  T.  Coit,  and  on 
the  20th  day  of  January,  1902,  she  filed  an  application  in  the  County 
Court  of  Harrison  County  to  probate  said  will,  and  due  notice  thereof 
was  given.  There  was  a  contest  of  the  probate  of  the  will,  but  after 
hearing  the  same  was  admitted  to  probate  as  the  last  will  and  testament 
of  the  said  Coit,  deceased,  from  which  action  of  the  court  no  appeal 
was  taken.  On  the  20th  day  of  January,  1902,  and  before  the  probate 
of  said  will,  Mrs.  Estella  Coit  conveyed  the  tract  designated  as  tract 
No.  1  to  Mrs.  M.  E.  Nevlin,  by  warranty  deed;  and  on  April  18,  1902, 
the  said  Mrs.  Coit,  as  the  sole  devisee  under  the  will,  joined  by  Mrs. 
Nevlin  and  her  husband,  J.  N.  Nevlin,  conveyed  to  S.  T.  Scott  and 
S.  P.  Jones  an  undivided  one-third  interest  in  both  of  said  tracts  of  land, 
as  a  consideration  for  legal  services  rendered  Mrs.  Coit  in  the  probate  of 
the  will. 

On  September  3,  1902,  while  the  judgment  probating  the  will  was 
in  full  force,  Mrs.  M.  E.  Nevlin  and  her  husband,  J.  N.  Nevlin,  and 
Mrs.  Coit  conveyed  to  Mrs.  M.  E.  Norwood,  for  $3000  of  her  own  sep- 
arate funds,  an  undivided  two-thirds  interest  in  the  tract  of  land  desig- 
nated and  known  as  tract  No.  1.  September  5,  1902,  Mrs.  Coit  sold 
and  conveyed  to  Mrs.  M.  E.  Norwood  by  warranty  deed  an  undivided 
two-thirds  interest  in  the  tract  known  as  tract  No.  2,  for  a  considera- 
tion of  $1600.  Afterwards  Mrs.  M.  E.  Norwood  conveyed  this  same 
two-thirds  interest  in  tract  No.  2  to  appellees  S.  T.  Scott  and  S.  P. 
Jones. 

On  January  10,  1903,  S.  T.  Scott,  S.  P.  Jones,  M.  E.  Norwood  and 
her  husband,  L.  H.  Norwood,  filed  suit  against  appellants  James  G. 
Dudley  and  his  wife,  Mrs.  Dudley,  in  the  District  Court  of  Harrison 
County,  Texas,  to  remove  cloud  from  their  title  to  the  two  tracts  of 
land  mentioned.  After  this  suit  was  filed  and  on  February  9,  1903, 
appellants  William  Lauriston  Glover  and  others  applied  for  a  writ  of 
certiorari  to  remove  the  cause  and  proceedings  for  the  probate  of  said 
Coitus  will  from  the  County  Court  of  Harrison  County  to  the  District 
Court  of  said  county.  This  application  was  granted,  and  a  transcript 
of  the  proceedings  had  in  the  County  Court  in  the  probate  of  said  will 
was  filed  in  said  District  Court  on  the  10th  day  of  August,  1903. 

The  application  for  certiorari  alleged  in  substance  that  the  appli- 
cants therein  were  the  only  heirs  at  law  of  James  T.  Coit,  deceased; 
that  the  will  probated  in  the  County  Court  was  void,  should  be  annulled, 
and  the  probate  thereof  refused,  because  the  same  was  executed  by  the 
deceased  while  he  was  insane;  and  because  it  was  procured  from  said 
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Coit  by  the  fraud  and  artifice  of  the  legatee  and  devisee  therein,  Mrs. 
Estella  Coit,  in  that  she  fraudulently  and  falsely  represented  to  the  de- 
ceased, James  Coit,  as  an  inducement  to  their  marriage  and  with  the 
view  of  securing  hig  property,  that  she  was  a  single  woman  named 
Estella  T.  Spaveling,  and  upon  a  proposal  of  marriage  from  said  Coit 
to  her,  she  represented  and  pretended  that  she  was  free  to  marry  and 
would  make  him  a  good  and  faithful  wife;  that  the  said  Coit,  believing 
her  statements  to  be  true  and  believing  she  was  a  single  woman,  did  on 
the  3d  day  of  July,  1900,  marry  the  said  Estella ;  that  at  the  time  said 
representations  were  made  and  at  the  time  of  said  marriage  said  Es- 
tella was  a  married  woman,  and  had  at  said  dates  the  following  husbands, 
from  neither  of  whom  she  had  been  divorced,  to  wit:  Freeman  H. 
Spaulding,  whom  she  married  in  Delaware  County  Indiana,  December 
22,  1880;  August  Nash,  commonly  called  Gus  Nash,  whom  she  had 
married  on  the  24th  day  of  March,  1898,  in  Fort  Worth,  Texas,  under 
the  name  of  Tillie  Lay.  That  by  said  fraudulent  marriage  the  said 
Estella  induced  the  said  James  T.  Coit  to  execute  to  her  said  will,  the 
said  Coit  believing  her  to  be  his  true  and  lawful  wife.  In  the  applica- 
tion for  certiorari,  S.  T.  Scott,  S.  P.  Jones,  M.  E.  Norwood,  L.  H.  Nor- 
wood, M.  M.  McPhail,  J.  G.  Allen,  Jr.,  and  Mrs.  ilSstella  Coit  were 
named  as  being  the  parties  adversely  interested,  and  each  was  duly  cited 
and  made  a  party  defendant. 

In  the  suit  of  Norwood  et  al.  to  remove  cloud  from  their  title  ap- 
pellants Dudley  and  wife  answered,  alleging  among  other  things  that 
the  will  of  James  T.  Coit  was  void  on  account  of  the  insanity  of  the 
said  Coit  and  the  fraud  practiced  upon  him  by  the  said  Mrs.  Estella 
Coit  substantially  as  set  forth  in  the  petition  for  certiorari ;  that  S.  T. 
Scott  and  S.  P.  Jones  comprised  the  law  firm  of  Scott  &  Jones,  and 
were  the  attorneys  of  Mrs.  Coit  in  the  probate  of  the  will,  and  obtained 
their  interest  in  the  property  in  controversy  for  legal  services  rendered 
in  the  probate  thereof;  that  they  took  notice  of  the  fact  that  said  will 
was  void  for  fraud,  etc.,  by  reason  of  being  the  attorneys  for  Mrs.  Coit, 
and  therefore  could  not  claim  to  be  innocent  purchasers. 

They  further  alleged  that  L.  H.  and  M.  E.  Norwood  had  actual  notice 
that  said  will  was  void  for  fraud,  etc.,  and  hence  were  not  innocent 
purchasers. 

Appellees  L.  H.  Norwood  and  M.  E.  Norwood,  S.  T.  Scott  and  S.  P. 
Jones,  answered  appellants'  application  for  certiorari,  and  pleaded  that 
they  were  purchaseris  of  the  land  from  Mrs.  Coit,  the  devisee  under 
the  will  of  James  1'.  Coit,  in  good  faith  for  a  valuable  consideration 
and  without  notice  that  said  will  was  void  by  reason  of  the  insanity  of 
the  said  James  Coit  or  of  the  marriage  of  the  said  Estella  to  another. 
In  the  answer  they  averred  facts  substantially  the  same  as  set  out  in 
their  petition  to  remove  cloud  from  their  title. 

On  the  11th  day  of  August,  1903,  the  case  of  Norwood  et  al.  v.  James 
G.  Dudley  et  al.,  No.  10,878,  suit  to  remove  cloud  from  title,  was  on 
motion  of  defendants  therein,  by  order  of  the  court,  consolidated  with 
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cause  No.  10,910,  Wm.  Lauriston  Glover  et  aL  v.  Mrs.  Estella  Coit 
et  al.,  application  for  certiorari  to  revise  the  probate  of  James  T.*  Coitus 
will.  Appellants  then  pleaded  that  the  will  was  not  an  independent  will, 
and  that  appellees  had  actual  and  constructive  notice. that  it  was  void  for 
the  reasons  set  forth  in  the  application  for  certiorari. 

The  consolidated  causes  were  submitted  to  a  jury  on  special  issues, 
and  upon  their  findings  the  court  rendered  judgment  establishing  the 
will  of  James  T.  Coit  as  a  valid  will,  and  awarded  the  lands  in  con- 
troversy to  appellees.  Appellants  excepted  to  the  action  of  the  court 
and  prosecute  tiiis  appeal. 

The  first  error  assigned  is  that  "the  court  erred  in  failing  and  re- 
fusing to  record  and  incorporate  in  its  judgment  the  last  will  of  JamcB 
T.  Coit  for  identification.''  This  is  the  specific  and  only  purpose  for 
which  it  is  claimed  the  will  should  have  been  incorporated  in  the  judg- 
ment. The  will  is  set  out  in  full,  attached  to  appellant's  petition  as  an 
exhibit  and  made  a  part  thereof.  Appellees'  answer  refers  to  this  will 
and  prays  that  it  be  probated.  That  portion  of  the  judgment  admitting 
the  will  to  probate  reads  as  follows :  "It  is  therefore  decided,  adjudged 
and  decreed  by  the  court  that  the  will  of  James  T.  Coit,  deceased, 
offered  for  probate  herein,  be  and  the  same  is  hereby  admitted  to  pro- 
bate and  established  as  the  last  will  and  testament  of  the  said  James 
T.  Coit,  deceased." 

Looking  to  this  record  we  think  there  can  be  no  difficulty  in  iden- 
tifying the  will  probated,  and  that,  if  the  failure  of  the  court  to  have 
the  same  copied  in  the  judgment  was  error,  it  is  not  of  such  materiality 
as  to  warrant  a  reversal  of  the  case.  " 

Appellants^  second  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  to  permit  Y.  D.  Harrison,  a  witness  for  appellants, 
to  testify  to  a  declaration  made  to  him  by  J.  H.  Lancaster,  also  a  wit- 
ness for  appellant,  bearing  on  the  issue  of  notice  to  appellees  L.  H. 
and  M.  E.  Norwood  of  facts  which  it  is  claimed  rendered  the  will  of 
James  T.  Coit  void.  When  this  testimony  was  offered  the  witness  Lan- 
caster had  testified  that  he  told  L.  H.  Norwood  before  he  bought  the 
land  in  controversy  that  Jamas  T.  Coit  had  nonresident  heirs  who  would 
be  found,  and  that  he  had  learned  that  Mrs.  Estella  Coit  had  two  living 
husbands  at  the  time  of  her  marriage  to  Coit,  and  that  if  he,  Norwood, 
did  buy  the  land  he  would  get  into  a  lawsuit.  That  he  went  to  Nor- 
wood as  a  friend  to  warn  him  of  trouble.  The  appellee  Norwood  had 
denied  that  the  witness  Lancaster  made  any  such  statement  to  him,  and 
had  testified  that  the  said  Lancaster  had  fallen  out  with  him  several 
years  prior  to  the  date  of  the  trial  on  account  of  a  business  transaction, 
and  was  not  his  friend. 

The  testimony  of  the  witness  Harrison,  which  was  excluded,  was 
offered  on  the  theory  that  by  the  contradictory  evidence  of  Norwood 
an  attempt  had  been  made  to  establish  that  Lancaster's  statement  of 
the  conversation  with  Norwood  was  a  recent  fabrication,  and  that  evi- 
dence of  his  having  given  the  same  account  of  the  matter  at  a  time 
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when  no  motive  existed  to  misrepresent  the  facts  should  be  received 
in  corroboration  of  the  witness.  The  witness  Harrison  testified  that  he 
saw  Norwood  and  Lancaster  talking  together  in  the  city  of  Marshall, 
whether  before  or  after  Norwood  bought  he  could  not  say,  and  that  in 
four  or  five  minutes  after  they  separated,  and  in  the  absence  of  Nor- 
wood, Lancaster  came  to  him  and  repeated  a  statement  which  he,  Lan- 
caster, had  made  to  Norwood.  He  would  have  further  testified,  had 
he  been  permitted  to  do  so,  as  shown  by  the  bill  of  exception,  that  *Tjan- 
caster  said  when  he  came  up  to  witness,  that  he  had  told  L.  H.  Nor- 
wood that  if  he  should  buy  the  Coit  property  he  would  get  into  a 
lawsuit/^ 

We  think  there  was  no  error  in  excluding  this  testimony.  There  seems 
to  be  quite  a  diversity  of  opinion  as  to  the  circumstances  which  will 
render  former  declarations  of  a  witness  admissible  in  support  of  his 
testimony  given  upon  the  trial.  The  general  rule  is,  that  evidence  of 
what  a  witness  has  said  out  of  court  can  not  be  received  to  sustain  or 
fortify  his  testimony.  To  this  general  rule,  however,  there  seems  to 
be  a  well  recognized  exception,  viz.,  that  where  an  eftort  is  made  to 
impeach  the  credibility  of  a  witness  by  eviderce  imputing  a  design  to 
misrepresent  from  some  motive  of  interest,  or  that  by  reason  of  some 
influence  operating  upon  him  at  the  time,  his  statement  is  a  fabrica- 
tion, it  is  proper,  in  order  to  repel  such  imputation,  to  "admit  evi- 
dence of  his  former  declarations  which  corroborate  his  testimony,  pro- 
vided such  declarations  were  made  at  a  time  when  no  such  motive  or 
influence  existed.'*  Aetna  Ins.  Co.  v.  Eastman,  95  Texas,  34;  Levy  v. 
Fischl,  65  Texas,  311.  But  it  is  no  ground  for  the  introduction  of 
such  declarations  that  other  witnesses  have  merely  contradicted  the  wit- 
ness sought  to  be  sustained  by  testifying  to  a  different  state  of  facts. 
Greenl.  on  Ev.,  sec.  469;  3  Jones  on  Ev.,  sees.  871,  872. 

No  effort  seems  to  have  been  made  to  impeach  the  witness  Lancaster 
by  showing  that  he  had  made  statements  contradictory  of  his  testi- 
mony given  at  the  trial.  His  testimony  at  the  trial  was  simply  con- 
tradicted and  rebutted  by  that  of  L.  H.  Norwood,  and  could  not,  for 
that  reason  alone,  be  strengthened  by  showing  that  he  had  made  the 
same  statement  to  Harrison  on  a  former  occasion.  If  it  be  said  that 
the  statement  of  Norwood  that  Lancaster  was  not  his  friend  and  had 
fallen  out  with  him  on  account  of  business  transactions,  was  an  impu- 
tation that  Lancaster,  because  of  ill  will  or  unfriendliness,  had  fab- 
ricated the  story  related  on  the  trial  and  denied  by  Norwood,  the  answer* 
is  that  the  same  motive  must  have  existed,  if  at  all,  at  the  time  of  the 
alleged  declaration  to  the  witness  Harrison.  Norwood  testified  that 
Lancaster  had  fallen  out  with  him  several  years  prior  to  the  trial  and 
was  not  his  friend,  and  the  statement  was  made  to  Harrison  by  Lan- 
caster only  a  few  months  prior  thereto. 

The  will  of  James  T.  Coit  appointed  Estella  Coit  executrix  thereof, 
without  bond,  but  failed  to  provide  that  no  other  or  further  action  should 
be  taken  in  the  county  court  than  the  return  of  an  inventory  and  ap- 
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praisement  of  the  property  belonging  to  the  estate^  and  the  contention 
of  appellants  that  such  will  was  not  an  independent  will^  and  that  it 
was  improperly  probated  as  such,  is  undoubtedly  correct.  Such  error, 
however,  does  not  in  our  opinion  seriously  aflfect  the  admissibility  of 
the  will  in  evidence,  and  the  court  correctly  admitted  it  upon  the  trial 
of  this  cause,  over  the  objections  of  appellants.  The  judgment  pro- 
bating the  will  was  a  judgment  in  rem  and  vested  the  legal  title  of  the 
property  therein  devised  in  Mrs.  Estella  Coit,  the  devisee  named,  whether 
the  will  was  an  independent  will  or  not,  and  regardless  of  the  fact  that 
powers  were  conferred  upon  her,  as  such  executrix,  by  the  judgment  of 
the  court  not  authorized  by  the  will.  The  legal  title  of  the  property  in 
controversy  having  been  placed  in  Mrs.  Coit  by  said  judgment,  and 
appellees  having  purchased  the  land  in  controversy  from  her  while  said 
judgment  was  in  force  and  claiming  to  be  innocent  purchasers  thereof, 
the  same  was  admissible  as  a  muniment  of  their  title,  notwithstanding 
the  will  was  erroneously  probated  as  an  independent  will,  and  no  order  of 
the  court  had  been  made  authorizing  the  sale  of  said  property. 

Were  appellees  innocent  purchasers  of  the  property  in  controversy, 
notwithstanding  Mrs.  Estella  Coit  may  have  practiced  such  fraud  and 
deception  upon  James  T.  Coit  to  secure  the  execution  of  the  will  under 
which  they  claim  as  rendered  said  will  void?  That  they  were  such 
purchasers  is  denied  by  appellants,  and  their  contention  is  presented  in 
the  seventh,  eighth  and  ninth  assignments  of  error  and  propositions 
thereunder,  and  is  substantially  as  follows:  (1)  That  appellees  S.  T. 
Scott  and  S.  P.  Jones,  having  been  attorneys  for  Mrs.  Estella  T.  Coit, 
the  devisee  under  the  will  of  James  T.  Coit,  in  the  probate  of  said  will, 
and  having  purchased  said  lands  at  private  sale  after  said  will  was 
probated,  took  all  interest  so  acquired  with  notice  of  all  defects  which 
would  vitiate  and  render  void  the  title  of  said  devisee  under  said  will 
and  could  not  therefore  claim  to  be  innocent  purchasers,  said  will  being 
void.  (2)  That  Mary  E.  Norwood,  having  bought  the  interest  i^  the 
lands  claimed  by  her  from  Mrs.  Estella  T.  Coit,  at  a  private  sale  after 
the  probate  of  said  will,  which  was  not  an  independent  will,  and  before 
the  time  had  expired  by  law  in  which  a  writ  of  certiorari  could  be  ap- 
plied for  and  obtained  to  revise  and  reverse  the  proceedings  and  probate 
of  said  will,  took  as  purchaser  pendente  lite  and  with  notice  of  all  de- 
fects which  would  render  the  title  of  Mrs.  Coit  void  under  the  will. 

In  our  opinion  neither  of  these  propositions  should  be  sustained.  The 
will  of  James  T.  Coit  had  been  probated  and  judpnent  entered  in  the 
county  court  establishing  the  same  as  his  last  will  and  testament,  and  said 
judgment  was  in  full  force  at  the  time  appellees  purchased  the  property. 
This  judgment  was  rendered  in  a  court  of  competent  jurisdiction,  as  a 
judgment  in  rem,  and  binding  on  the  heirs  of  James  T.  Coit,  deceased, 
and  all  other  persons  until  revoked  or  set  asidg.  While  in  force  its  cor- 
rectness could  not  be  denied  or  the  validity  of  the  devise  in  the  will 
thereby  probated, -disputed.  The  judgment  being  one  in  rem  and  absrn 
lutely  binding  until  reversed  or  annulled,  appellees  will  not  be  regarded 
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as  purchasers  pendente  lite  because  the  time  had  not  expired  in  which  a 
writ  of  certiorari  could  be  applied  for  and  obtained  to  remove  the  pro- 
ceedings for  the  probate  of  the  will  to  the  district  court  for  a  trial  de 
novo.  Having  bought  the  land  sued  for  while  the  judgment  admitting 
Coitus  will  to  probate  was  in  force,  their  title  thereto  could  not  be 
affected  by  proceedings  subsequently  instituted  and  resulting  in  the  re- 
versal of  said  judgment  and  annulling  of  said  will  if  they  were  purchasers 
in  good  faith  for  value.  That  they  were  such  purchasers  is  well  estab- 
lished. The  judgment  of  the  county  court  admitting  the  will  to  probate, 
BO  long  as  it  remained  in  force,  was  conclusive  of  its  correctness  and  the 
validity  of  the  will.  Steele  v.  Bam,  50  Texas,  467.  But  if  it  be  conceded 
that  appellees  would  not  be  innocent  purchasers,  notwithstanding  said 
judgment,  if  they  had  knowledge  of  facts  before  their  purchase  which 
rendered  the  will  void,  still  that  Lssue  was  determined  by  the  jury  in 
their  favor  and  their  verdict  is  justified  and  sustained  by  the  evidence. 
That  the  Norwoods  paid  a  valuable  consideration  for  the  interest  in 
the  property  purchased  by  them  is  placed  beyond  controversy  by  the 
evidence,  and  we  hold  that  the  legal  services  rendered  by  appellees 
Scott  &  Jones  for  Mrs.  Coit  in  and  about  the  probate  of  the  will  were 
valuable  considerations  upon  which  they  may  invoke  the  rights  of  in- 
nocent purchasers.  That  the  will  of  Coit  was  not  an  independent'  will 
and  the  sale  made  by  the  executrix,  Mrs.  Estella  Coit,  was  without  an 
order  of  the  county  court,  does  not  in  our  opinion  seriously  affect  the 
question.  The  rights  of  creditors  are  not  involved,  the  executrix  was 
the  sole  devisee  under  the  will,  and  the  irregularity  in  the  sale  in  the 
respect  mentioned  is  not  of  such  character  as  will  defeat  the  title  of 
purchasers. 

Nor  does  it  follow  that  because  Scott  &  Jones  were  attorneys  for 
Mrs.  Estella  Coit  in  the  probate  of  James  Coit's  will  and  purchased 
their  interest  in  the  property  at  a  private  sale  from  the  said  Mrs.  Coit 
as  executrix  and  devisee  under  the  will,  they  took  such  interest  with 
notice  of  all  defects  which  would  vitiate  the  title  of  said  devisee.  We 
perceive  no  good  reason  why  they  should  be  charged  with  notice  of  such 
defects,  or  under  the  circumstances  of  this  case  be  placed  in  a  different 
or  more  unfavorable  attitude  than  other  persons,  because  the  relation  of 
attorney  and  client  existed  between  them  and  the  devisee  under  the 
will.  At  the  time  they  purchased  the  will  had  been  admitted  to  probate 
and  its  validity  established  by  the  judgment  of  the  county  court.  This 
judgment  embraced  the  finding  that  the  charges  of  fraud  and  deceit  on 
the  part  of  the  devisee,  Mrs.  Estella  Coit,  to  procure  the  execution  of 
the  will^  urged  by  the  contestants  in  the  county  court  to  defeat  the 
probate  of  the  same,  was  not  sustained,  and  such  judgment  was  con- 
clusive thereof  so  long  as  it  remained  in  force.  Scott  &  Jones  had  the 
same  right  to  rely  on  the  conclusiveness  of  said  judgment  respecting 
such  matters  alleged  by  the  contestants  in  the  county  court,  such  as 
might  have  rendered  the  will  void,  as  other  persons,  and  their  rights  are 
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to  be  measured  and  govemed  by  the  same  principles  and  rules  of  law 
applicable  to  other  purchasers. 

The  title  of  appellees  Scott  &  Jones  is  not  affected  by  tho  principle 
of  law  that  an  attorney  who  purchases  property  from  a  party  for  whom 
he  recoTcred  judgment  loses  title  when  this  judgment  is  reversed  for 
errors  apparent  upon  the  face  of  the  record.  The  facts  in  this  case 
warrant  the  application  of  no  such  doctrine.  The  only  errors  committed 
in  the  probate  of  the  will  in  question  in  the  county  courts  so  far  as  shown 
by  the  record  before  us,  are,  that  the  judgment  of  probate  declares  Mrs. 
Estella  Coit  independent  executrix  and  authorizes  her  to  administer  the 
estate  without  action  of  the  probate  court.  Such  errors  in  our  opinion 
would  not  destroy  the  force  and  effect  of  the  judgment,  in  so  far  as 
it  operated  as  a  probate  of  the  will  and  in  the  establishment  of  the 
rights  of  the  devisee  thereunder. 

There  was.  no  reversible  error  in  the  charge  of  the  court  on  drunken- 
ness, bearing  on  the  want  of  testamentary  capacity  of  the  testator,  Coit 
His  mental  capacity  to  understand  the  nature  and  effect  of  the  will  in 
question  was  established  by  the  verdict  of  the  jury,  and  their  finding 
is  clearly  justified  and  supported  by  the  evidence. 

After  a  very  careful  review  and  study  of  the  record  we  have  reached 
the  conclusion  that  the  appellees  were  innocent  purchasers  of  the  prop- 
erty in  controversy  for  a  valuable  consideration,  and  for  that  reason  the 
judgment  of  the  court  below  should  be  aflSrmed.  This  holding  renders 
it  unnecessary  for  us  to  discuss  and  decide  the  proposition  urged  that 
the  will  of  James  T.  Coit  is  void  because  of  the  representation  made  by 
the  devisee,  Mrs.  Estella  Coit,  to  him  that  she  was  a  single  woman, 
when  in  truth  and  in  fact  she  had  living  husbands  at  the  time  of  her 
marriage  with  Coit  from  whom  she  was  not  divorced.  For  the  reasons 
stated,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 
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Estate  of  P.  F.  TTardcastle  et  al.  v.  T.  W.  Archer  et  al. 

Decided  May  16,  1904. 

Administration— Clattifieation  of  Claims — Revision  of  Judgment. 

The  action  of  the  court  in  classifying  a  vendor's  lien  note  held  by  an 
administrator  against  the  estate  as  of  the  second  class,  expenses  incurred 
in  administration,  and  a  note  held  by  plaintiff  as  of  the  third  class,  claims 
secured  by  lien,  thus  giving  the  note  held  by  the  administrator  priority,  did 
not  have  the  effect  of  a  final  Judgment,  but  was  subject  to  revision  as  long 
as  the  administration  remained  open. 

Error  to  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Fisher,  Sears  &  Sherwood,  for  plaintiffs  in  error. 

Anselm  H.  James  and  T,  W.  Archer,  for  defendants  in  error. 

GILL,  Associate  Justice. — This  proceeding  was  instituted  August 
4,  1902,  by  Archer  and  Amsler  in  the  probate  court  of  Harris  County 
to  set  aside  the  classification  of  a  claim  against  the  estate,  owned  by 
Garrett  Hardcastle  and  sold  by  him  to  his  wife,  to  have  same  reclassified 
and  to  establish  priorities  as  between  it  and  the  claims  asserted  by 
Archer  and  Amsler. 

The  probate  court  sustained  a  general  demurrer  to  the  bills.  On 
appeal  to  the  District  Court  plaintiffs  obtained  a  judgment  as  prayed 
for  and  Garrett  Hardcastle  and  his  wife  have  appealed. 

The  facts  are  as  follows:  Garrett  Hardcastle  was  the  owner  of  two 
vendor's  lien  notes  executed  by  P.  F.  Hardcastle  and  secured  by  a  lien 
on  block  46  of  Hardcastle's  addition  to  the  city  of  Houston.  He  sold 
one  of  the  notes  to  S.  Amsler  under  circumstances  which  gave  it  a 
priority  over  the  note  retained  by  Garrett  Hardcastle  as  against  the 
property  by  which  it  was  secured.  P.  F.  Hardcastle  died  and  Garrett 
Hardcastle  became  administrator  of  his  estate  in  March,  1893.  When 
Amsler  presented  his  note  for  approval  the  administrator  told  him  not 
to  employ  an  attorney;  that  he,  the  administrator,  would  attend  to  its 
allowance,  approval,  classification  and  payment.  It  was  thereupon 
allowed,  approved  and  thereafter  properly  classified  as  of  the  third 
class.  The  note  retained  by  Garrett  Hardcastle  was  approved  by  the 
court  February  1,  1894,  and  classified  as  of  the  second  class.  In  Jan- 
uary, 1896,  it  was  transferred  by  him  to  his  wife,  M.  L.  Hardcastle, 
in  satisfaction  of  a  pre-existing  debt.  It  was  thus  classified  by  the 
court  through  inadvertence,  but  the  classification  was  duly  evidenced  by 
an  entry  upon  the  claim  docket  as  well  as  by  indorsement  on  the  note. 

Thus  stood  matters  until  1903,  Amsler  having  no  knowledge  of  the 
erroneous  classification  and  the  administrator  asserting  no  right  to 
priority  by  reason  thereof.  The  question  arose  only  when  the  admin- 
istrator in  pursuance  of  an  order  of  court  had  sold  the  property  of  the 
estate  for  the  payment  of  the  debts.    The  administration  is  still  pend- 
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ing.  This  suit  was  brought  iii  1903  after  the  administrator  and  his 
wife  had  insisted  on  the  rights  by  reason  of  the  erroneous  classification, 
to  have  her  note  satisfied  first  out  of  the  proceeds  of  the  sales. 

T.  W.  Archer  held  a  claim  against  the  estate  secured  by  a  lien  on 
half  of  block  27  which  was  duly  approved  and  classified  as  of  the  third 
class.  When  this  half  block  was  sold  Amsler  became  the  purchaser. 
The  court  approved  the  sale  and  ordered  a  deed  to  be  made  to  him  and 
his  bid  credited  with  such  sum  as  would  be  payable  on  his  debt  after 
the  claims  having  priority  by  reason  of  classification  or  otherwise 
should  be  satisfied.  Protesting  against  this  order  in  so  far  as  it  gives 
precedence  to  the  administrator's  note,  Amsler  joins  in  this  suit. 

Appellants  contend  that  the  order  of  the  court  classifying  the  claim 
of  the  administrator  had  the  force  and  effect  of  a  judgment  and  was 
therefore  not  subject  to  revision  except  by  timely  appeal  therefrom. 

A  determination  of  this  question  will  dispose  of  this  appeal.  Article 
2091  of  the  Revised  Statutes  requires  the  classification  of  claims  as 
follows : 

First  class.    Funeral  expenses  and  expenses  of  last  sickness. 

Third  class.  Claims  secured  by  mortgage  or  other  liens  so  far  as 
the  same  can  be  paid  out  of  the  proceeds  of  the  property  subject  to 
such  mortgage  or  lien. 

Fourth  class.  All  claims  legally  exhibited  within  one  year  after  the 
original  grant  of  letters  testamentary  or  of  administration. 

Fifth  class.     Claims  exhibited  after  the  lapse  of  one  year. 

Article  2085  declares  that  the  action  of  the  court  in  approving  or 
disapproving  a  claim  shall  have  the  force  and  effect  of  a  final  judgment 
from  which  an  appeal  will  lie  to  the  district  court. 

Article  2093  directs  the  payment  of  claims  in  the  order  of  their  clas- 
sification subject  to  the  allowance  to  the  widow  and  children,  which  has 
precedence  of  all  else  except  claims  properly  falling  within  the  first 
class  when  presented  within  sixty  days  from  the  grant  of  letters. 

It  has  been  held  by  our  Supreme  Court  that  orders  approving  and 
classifying  claims  in  favor  of  administrators  for  expenses  of  adminis- 
tration have  not  the  effect  of  final  judgments,  but  are  subject  to  ob- 
jection and  revision  as  long  as  the  administration  remains  open. 

The  reason  given  is  that  in  passing  on  such  claims  the  proceeding  is 
ex  parte.  The  administrator  represents  his  own  interest  and  the  estate 
and  those  interested  therein  are  without  a  representative,  whereas  with 
respect  to  the  claims  of  third  parties  the  estate  is  represented  by  the 
administrator  and  they  are  established  through  him.  There  is  no  ex- 
press provision  of  the  statute  giving  that  effect  to  such  orders,  and 
it  is  doubtless  absent  from  the  statute  for  the  reason  stated.  So  in  con- 
sidering an  administrator's  final  account  objection  will  be  heard  to  any 
item  therein  without  reference  to  the  former  orders  of  the  court  approv- 
ing it  and  classifying  it  as  of  the  second  class.  Eichardson  v.  Kennedy, 
74  Texas,  609,  cited  with  approval  in  De  Cordova  v.  Eogers,  76  S.  W. 
Bep.,  17. 

36  Civ.— 8 
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In  the  case  last  cited  the  claim  of  a  guardian  for  a  credit  for  sums 
paid  out  on  orders  of  the  court  duly  entered  are  distinguished  from 
personal  claims  in  his  behalf  against  his  ward's  estate. 

Applying  this  doctrine  to  the  case  at  hand  the  matter  stands  thus. 
The  legal  effect  of  the  order  of  the  court  in  classifying  the  note  of  the 
administrator  as  a  claim  of  the  second  class  was  to  adjudge  it  to  be 
a  part  of  the  expenses  of  administration.  As  such  it  was  subject  to  re- 
view at  any  time  and  an  appeal  therefrom  was  not  necessary.  A  review 
of  the  order  at  the  instance  of  one  injuriously  affected  thereby  might 
result  either  in  its  entire  disallowance  or  a  reclassification.  The  trial 
court  has  approved  its  allowance  as  a  just  debt  of  the  estate  but  has 
properly  reclassified  it.  As  to  claims  of  the  same  class  the  classification 
does  not  affect  the  issue  of  priority.  The  court  therefore  rightly  pro- 
ceeded to  adjust  the  question  of  priorities  and  we  find  no  error  in  his 
action.  This  view  of  the  case  renders  it  unnecessary  for  us  to  dispone 
of  the  other  assignments  which  are  addressed  chiefiy  to  the  action  of 
the  trial  court  in  admitting  evidence  claimed  to  be  immaterial.  The 
actual  status  of  the  claim  is  shown  beyond  dispute  and  the  only  pos- 
sible defense  was  res  adjudicata^  which  in  our  opinion  is  not  available. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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DiNisoN  &  Sherman  Bailway  Company  v.  Fbaley  Johnson. 

Decided  May  18,  1904. 

1^— Street  Railway--P«sMnger. 

A  special  policeman  riding  on  a  street  car  which  he  had  boarded  be- 
lieving in  good  faith  that  he  had  a  right  to  ride  free,  policemen  being  per- 
mitted  to  do  so  by  the  rules  of  the  company,  was  entitled  to  the  rights  of 
a  passenger  though  he  had  paid  no  fare,  where  none  was  demanded  and  he 
was  ready  to  pay  on  demand. 

2r— Negligence — Unlawful  Act — Getting  Off  Moving  Car. 

One  Injured  by  another's  negligence  is  not  prevented  from  recovery  be- 
cause he  was  engaged  in  an  unlawful  act  when  injured,  as  where  he  was 
getting  off  a  car  in  motlor  in  violation  of  a  city  ordinance  forbidding  such 

act 

3d— Contributory  Negligence— Charge. 

A  requested  instruction  which  assumes  that  one  getting  off  a  slowly 
moving  car  was  guilty  of  negligence  is  on  the  weight  of  evidence. 

4r— Negligence—Pleading. 

'Wliere  plaintiff's  pleading  sought  to  recover  on  the  ground  that  he  was 
thrown  from  the  platform  of  a  street  car  by  an  electric  shock,  a  requested 
charge  that  he  could  not  recover  if  he  had  one  foot  on  the  ground  when 
shocked  was  properly  refused. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  J.  M.  Pearson. 

Head  <&  Dillardj  for  appellant. 

Wolfe  &  Hare,  for  defendant. 

FISHER,  Chief  Justice. — The  facts  alleged  and  proven  are  to  the 
effect  that  the  plaintiff  was  a  passenger  on  appellant's  street  railway  in 
the  city  of  Denison,  and  as  he  was  preparing  to  alight  from  a  street  car 
received  a  severe  and  painful  electric  shock,  which  threw  him  off  of  the 
car  to  the  ground,  and  caused  the  injuries  as  pleaded. 

The  grounds  of  negligence  alleged  and  proven  are  that  the  appellant 
negligently  permitted  its  car  to  get  out  of  repair,  and  the  iron  work 
thereof  to  become  charged  with  electricity  to  such  an  extent  as  made 
it  dangerous  to  passengers  in  getting  on  and  off  of  the  car. 

Appellant  pleaded  contributory  negligence,  and  that  the  plaintiff  was 
guilty  of  jumping  from  a  moving  car,  in  violation  of  an  ordinance  of 
the  city  of  Denison ;  that  the  plaintiff  was  not  a  passenger,  but  a  tres- 
passer, with  no  intention  of  paying  his  fare. 

Verdict  and  judgment  were  in  appellee's  favor  for  $3500,  as  to  the 
amount  of  which  no  complaint  is  made. 

The  facts  in  the  record  support  the  averments  of  the  plaintiff's  peti- 
tion, and  the  averments  are,  in  the  main,  supported  by  evidence  wherein 
the  plaintiff  undertakes  to  describe  the  manner  in  which  he  was  injured 
and  the  extent  of  the  injuries;  and  the  evidence  warrants  the  conclusion 
tiiat  the  appellant  was  guilty  of  negligence,  as  alleged,  and  that  the 
plaintiff  was  not  guilty  of  contributory  negligence  in  his  effort  to  leave 
the  car.    The  car  at  the  time  was  going  at  a  slow  rate  of  speed^^  and  it 
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does  not  appear  that  it  was  dangerous  at  that  time  to  disembark.  The 
car  was  within  a  few  feet  of  the  crossing  where  the  plaintiff  ^pected 
to  leave,  when  he  received  the  electric  shock  which  threw  him  from  the 
car. 

There  are  a  number  of  assignments  of  errors  which  complain  of  the 
charge  of  the  court,  and  the  refusal  to  give  certain  charges  and  the 
admission  of  certain  testimony,  and  the  refusal  to  admit  testimony  bear- 
ing on  the  question  as  to  whether  or  not  the  plaintiff  was  a  passenger, 
or  waa  rightfully  on  the  car  at  the  time  he  was  injured.  The  evidence 
shows  that  at  this  time  the  plaintiff  was  a  special  policeman,  and  that 
under  the  rules  of  the  company  policemen  were  entitled  to  ride  free  of 
charge.  But,  however,  all  of  the  assignments  of  error  relating  to  this 
question  can,  in  our  opinion,  be  disposed  of  upon  the  ground  that  it 
appears  beyond  contradiction,  from  the  evidence  in  the  record,  that 
plaintiff  boarded  the  car  in  good  faith,  believing  he  had  a  right  to  ride; 
and  that  he  was  not  called  upon  for  his  fare,  nor  was  any  fare  demanded 
of  him,  and  if  it  had  been  demanded  he  was  ready  and  willing, to  pay 
the  same. 

There  is  no  escape  from  the  conclusion  that  if  it  could  be  determined 
that  he  was  not  entitled  to  ride  as  a  special  policeman,  or  upon  a  pass 
that  he  possessed,  then  it  is  clear  from  the  evidence  in  the  record  he 
went  upon  the  car  in  good  faith,  believing  that  he  had  a  right  to  ride, 
and  that  he  would  have  paid  his  fare  if  his  right  had  been  questioned. 
But  no  demand  was  made  upon  him  up  to  the  time  that  he  reached  his 
destination  and  was  preparing  to  leave,  and  no  demand  has  ever  been 
made  upon  him  for  fare. 

In  view  of  the  cases  of  Denison  &  S.  Ry.  Co.  v.  Carter,  9  Texas  Ct. 
Rep.,  472;.  Mills  v.  Missouri  K.  &  T.  Ry.  Co.,  94  Texas,  244,  and 
Hamilton  v..  Goding,  55  Me.,  422,  we  do  not  think  any  error  was  com- 
mitted in  declining  to  permit  appellant  to  introduce  in  evidence  an  or- 
dinance of  the  city  of  Denison  making  it  an  offense  for  a  passenger  to 
jump  off  of  a  moving  street  car. 

The  question  of  contributory  negligence  was  sufficiently  submitted, 
and  there  was  no  error  in  refusing  the  charges  requested  by  the  appel- 
lant upon  this  subject.  Furthermore,  the  charge  requested  was  on  the 
weight  of  evidence.  It  was  a  question  of  fact  as  to  whether  the  plaintiff 
was  guilty  of  contributory  negligence  in  his  efforts  to  leave  the  car. 

In  disposing  of  the  eleventh,  twelfth  and  fourteenth  assignments  of 
error,  it  is  sufficient  to  say  that  the  general  charge  of  the  court  was 
sufficient  upon  this  subject.  The  court  instructed  the  jury  that  if 
they  found  that  the  plaintiff  was  not  a  passenger  on  the  defendant's 
car,  or  if  they  believed  from  the  evidence  that  the  plaintiff  was  injured 
in  attempting  to  voluntarily  leave  said  car  while  in  motion,  and  did 
not  believe  from  the  evidence  that  he  was  knocked  or  thrown  from  the 
car  by  an  electric  shock,  then  to  find  for  the  defendant. 

The  charge  required  the  jury  to  believe  that  the  plaintiff  was  thrown 
from  the  car  by  reason  of  the  shock.    That  was  the  plaintiff's  case  as 
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made  by  his  petition  and  by  his  evidence.  It  would  have  been  error 
for  the  court  to  instruct  the  jury  that  if  the  plaintiiBE  received  the 
shock  after  he  had  placed  one  foot  upon  the  ground  he  could  not  re- 
cover. The  principal  cause  of  negligence  was  permitting  the  metal 
appliances  of  the  car  to  become  overcharged  with  electricity.  The 
plaintiff  in  leaving  the  car  caught  hold  of  a  hand-hold  in  his  effort  to 
step  from  the  car,  and  received  the  shock.  The  fact  that  he  might 
have  been  partially  upon  the  ground  by  having  one  foot  thereon,  and 
partially  upon  the  steps  at  the  time  he  was  thrown,  would  not  defeat 
his  right  to  recover,  because  such  position  would  not  have  been  sub- 
stantially different  from  that  alleged  in  his  petition.  72  S.  W. 
Rep.,  836. 

In  these  assignments  and  in  the  last  the  appellant  contends  that  the 
plaintiff  received  the  shock  when  one  of  his  feet  came  in  contact  with 
the  ground;  that  it  required  contact  with  the  ground  in  order  to  feel 
the  effect  of  the  electricity.  There  is  also  evidence  coming  from  the 
plaintiff's  witnesses  that  a  shock  could  have  been  received  while  in  the 
position  that  he  occupied  on  the  steps,  and  that  he  actually  at  that  time 
received  the  shock. 

If  the  testimony  had  beyond  dispute  established  the  fact  that  he  had 
one  foot  upon  the  ground  when  the  shock  was  received,  it  would  not 
have  established  a  substantial  variance  from  the  averments  of  the  peti* 
tion.  But,  however,  upon  this  question  the  court  instructed  the  jury 
in  effect  that  he  could  only  recover  in  the  event  he  received  the  shock 
upon  the  car,  and  by  reason  thereof  he  was  thrown  from  the  car.  The 
negligence  in  permitting  the  car  to  become  overcharged  with  electricity 
is  the  principal  ground  of  complaint,  and  whether  this  was  communi- 
cated to  him  while  partially  on  the  car  and  partially  on  the  ground, 
would  make  no  material  difference. 

There  was  no  error  in  refusing  the  instruction  set  out  under  the 
fifteenth  assignment  of  error.  In  view  of  the  case  as  made  by  the 
plaintiff's  petition  and  evidence,  no  such  issue  was  raised. 

The  charge  of  the  court  in  submitting  the  case  to  the  jury  presented 
it  only  upon  the  theory  that  the  plaintiff  was  entitled  to  recover  in  the 
event  that  the  evidence  was  in  accord  with  the  averments  of  his  peti- 
tion. If  a  condition  existed  over  which  the  appellant  had  no  control 
which  caused  the  car  to  become  charged  with  electricity,  it  is  clear 
from  the  charge  of  the  court  in  submitting  the  case  to  the  jury  that 
the  appellee  would  not  have  been  entitled  to  recover. 

We  find  no  error  in  the  record  and  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused  October  13,  1904. 


118  McClelland  v.  Barnabo. 

T.  E.  McClelland  et  al.  v.  Geo.  Babnabd  et  al. 

Decided  May  18,  1904. 

Fraud — Gift  of  Exempt  Property. 

The  sale  or  gift  of  exempt  property  of  a  debtor  is  good  as  against  his 
creditors  irrespective  of  his  good  faith  or  intent  to  defraud,  and  though  the 
debtor  afterwards  acquire  other  similar  exempt  property. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Sleeper  &  Kendall,  for  appellants. 

J.  T.  Sluder,  for  appellees. 

EIDSON,  Associate  Justice. — This  is  an  action  for  the  trial  of  the 
right  of  property  to  two  certain  horses,  levied  upon  by  virtue  of  execu- 
tions in  favor  of  appellees.  The  appellant  Theressa  E.  McClelland,  who 
is  the  wife  of  Peter  McClelland,  claimed  said  horses  as  her  separate 
property. 

Upon  the  trial  appellees  presented  their  tender  of  issues,  setting  up 
that  the  claim  of  Mrs.  Theressa  E.  McClelland  to  said  horses  was  fraudu- 
lent, and  made  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  creditors  of  the  said  Peter  McClelland ;  that  the  said  Peter  McClel- 
land and  wife  have  a  large  amount  of  personal  property  out  of  which  to 
claim  their  exemptions,  including  other  horses  than  those  levied  upon, 
and  that  if  said  horses  were  ever  transferred  to  Mrs.  Theressa  McClel- 
land, it  was  done  for  the  purpose  of  hindering,  delaying  and  defrauding 
the  plaintifiEs  and  other  creditors  of  Peter  McClelland. 

Appellant  Mrs.  Theressa  McClelland,  joined  by  her  husband  Peter 
McClelland,  presented  their  tender  of  issues,  setting  up  that  they  were 
husband  and  wife;  that  on  May  31,  1901,  Peter  McClelland  by  bill  of 
sale  conveyed  for  love  and  affection,  to  Mrs.  Theressa  E.  McClelland,  said 
two  horses;  that  at  the  time  of  such  conveyance  said  Peter  McClelland 
was  a  married  man  and  the  head  of  a  family,  and  that  these  horses  were 
the  sole  and  only  horses  owned  by  him  at  said  time,  and  since  then  he 
has  owned  no  horses  whatever;  that  said  horses  at  the  time  of  such  con- 
veyance were  being  used  as  family  carriage  horses  by  Peter  McClelland 
and  his  family,  and  that  same  were  and  are  exempt,  and  that  said  con- 
veyance was  a  valid  conveyance,  and  praying  for  the  restitution  of  said 
horses. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  for  appel- 
lees, and  judgment  was  entered  thereon. 

Appellants'  first  assignment  of  error  complains  of  the  following  clause 
of  the  court^s  charge :  "The  jury  are  instructed  that  the  gift  of  exempt 
property  from  the  husband  to  his  wife  on  the  ground  of  love  and  affeq- 
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tion  is  good^  if  made  in  good  faith,  and  with  no  intent  to  defraud  his 
creditors." 

Their  second  assignment  of  error  complains  of  the  following  clause  of 
the  Courtis  charge :  "If  the  jury  believe  from  the  testimony  that  there 
are  now  two  pairs  of  horses  held  by  the  defendant,  and  that  this  gift 
of  two  horses  made  to  defendant  by  her  husband  was  made  to  defeat 
existing  debts,  then  they  should  find  for  plaintiffs,  the  record  showing 
the  amount  claimed/' 

The  testimony  tends  to  show  that  the  two  horses  in  controversy  were 
transferred  by  appellant  Peter  McClelland  to  his  wife,  appellant  The- 
ressa  E.  McClelland,  prior  to  the  levy  of  the  executions  of  appellees  upon 
same,  and  that  at  the  date  of  such  transfer,  they  were  the  only  horses 
owned  by  the  said  Peter  McClelland,  and  were  then  being  used  by  the 
family  as  carriage  horses,  and  were  thus  exempt  from  execution.  The 
evidence  shows  that  at  the  date  of  such  transfer  Peter  McClelland  was 
insolvent.  If  these  horses  at  the  date  of  the  alleged  transfer  were 
exempt,  and  there  was  an  actual  transfer  or  sale  made  of  them  by  the 
said  Peter  McClelland  to  his  wife  Theressa  E.  McClelland,  such  sale  or 
transfer  could  not  be  avoided  on  the  ground  that  it  was  fraudulent  as 
to  creditors,  because  the  property  being  exempt,  creditors  would  have  no 
interest  in  same. 

If  the  property  was  exempt  it  would  make  no  difference  whether  the 
sale  or  transfer  was  made  in  good  or  bad  faith,  nor  whether  there  was 
any  consideration  for  such  transfer;  nor  would  it  make  any  difference 
if  the  sale  or  transfer  was  made  with  intent  to  defraud  creditors  or  to 
defeat  existing  debts.  Cox  v.  Shropshire,  25  Texas,  113;  Martel  v. 
Somers,  26  Texas,  651;  Wood  v.  Chambers,  20  Texas,  254.  Hence,  in 
our  opinion,  the  court  erred  in  giving  to  the  jjiry  the  instructions  above 
quoted  and  complained  of  by  appellants. 

We  do  not  think  the  court  erred  in  refusing  to  give  to  the  jury  appel- 
lants' special  charge  number  1.  The  exemptions  provided  for  in  article 
2395  of  the  Revised  Statutes  are  to  every  family  and  not  to  the  head  of 
a  family.  The  two  horses  exempted  to  the  family  by  subdivision  9  of 
said  article  may  be  the  separate  property  of  either  spouse  or  their  com- 
munity property.  Where  there  are  more  than  two  horses  owned  in  either 
right  above  stated  in  the  possession  of  the  husband,  he  has  the  right  to 
select,  and  by  appropriate  use  impress  upon  them  the  exempt  character, 
such  two  horses  as  he  may  desire.  And  if  the  husband  should  have  in 
his  possession  four  horses,  two  the  separate  property  of  his  wife  and  the 
other  two  their  community  property,  or  his  separate  property,  he  would 
be  authorized  to  select,  for  the  purpose  of  exemption,  the  two  not  the 
separate  property  of  the  wife,  and  his  creditors  would  have  no  right  to 
complain.  If  the  two  horses  in  controversy  had  been  selected  by  the 
husband  for  exemption,  and  were  being  used  by  the  family  at  the  date 
of  the  alleged  transfer,  they  would  not  have  been  subject  to  execution 
at  that  date,  and  the  creditors  of  Peter  McClelland  would  have  no  right 
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or  interest  in  them^  and  such  property  would  not  be  subject  to  ezecntioiL 
Fuller  V.  Sparks,  39  Texas,  137 ;  Yancy  v.  Pelker,  3  W.  &  W.  C.  C, 
249 ;  12  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  222. 

We  have  examined  the  other  errors  assigned  by  appellants,  but  are  of 
opinion  they  are  not  well  taken,  and  therefore  overrule  them. 

For  the  errors  above  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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MissouBi^  Kansas  ft  Texas  Railway  Company  of  Texas  v. 

Nathan  Andebson. 

Decided  May  18,  1904. 

1w— Right  of  Way — Deed — Boundaries. 

The  limits  embraced  In  a  conveyance  of  rifrht  of  way  for  a  railroad  are  to 
be  determined  by  the  calls  in  the  deed  and  evidence  is  not  allowed  to  extend 
same  by  showincr  an  actual  survey. of  the  boundary  beyond  the  limits  called 
for. 

2^— 8am»— Deed  Construed. 

See  deed  construed  to  limit  the  right  of  way  conveyed  thereby  to  a  line 
twenty-five  feet  from  the  center  of  the  grantee's  track  as  located,  and  not 
to  be  controlled.  In  its  effect,  by  proof  that  the  actual  survey  was  elsewhere. 

8^— Charge — Intention  of  Parties  to  Deed. 

Submitting  to  the  Jury  as  a  question  of  fact  the  intention  of  parties  to 
a  deed,  without  other  evidence  thereof  than  the  deed  itself,  was  not  error 
where  the  verdict  involved  no  other  finding  as  to  the  intention  and  effect  of 
the  deed  than  the  court  should  have  drawn  from  its  terms  as  matter  of  law. 

4«-~Right  of  Way— Conveyance— IMain  and  Side  Tracks. 

A  mere  conveyance  of  right  of  way  for  a  railroad  over  the  grantor's  land 
carries  only  such  rights  as  would  be  acquired  by  condemnation  under  article 
4446,  Revised  Statutes,  and  authorizes  the  construction  thereon  of  main  and 
necessary  side  track,  but  not  of  machine  or  repair  shops  or  switching  yards. 

&r-Same. 

Circumstances  attending  conveyance  of  right  of  way  held  to  strengthen 
the  presumption  that  it  conveyed  no  right  to  construct  buildings  or  switch- 
ing grounds. 

e^^Railway— Right  of  Way— Use  for  Shops  and  Switch  Yards. 

The  construction  of  shops  and  switching  yards  upon  land  adjacent  to 
the  home  of  another  and  over  which  the  railway  has  acquired  only  a  right 
of  way  for  its  main  and  side  tracks,  whether  considered  as  a  private  nuis- 
ance or  a  public  use,  gave  a  right  of  action  for  the  depreciation  in  the  value 
of  such  adjacent  property  by  such  additional  use.  and  also  for  the  personal 
inconvenience  occasioned  to  the  owner  and  his  family  by  the  noise,  vibra- 
tion, gases,  smoke,  etc. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
H.  C.  Connor. 

T.  8,  Miller  and  Perkins,  Craddock  &  Wall,  for  appellant 
R.  L.  Porter  and  Looney  <&  Clarh,  for  appellee. 

FISHER,  Chief  Justice. — The  appellee,  the  plaintiff  below,  in  his 
suit  against  the  appellant  states  in  his  petition  that  he  is  the  owner  of 
lots  6  and  7  in  block  7  of  the  Wright  addition  to  the  city  of  Greenville. 
The  lots  are  described  as  beginning  at  a  stake,  the  intersection  of  the 
norili  boundary  line  of  the  right  of  way  of  the  old  East  Line  &  Bed 
Kiver  Railway  Company,  subsequently  conveyed  to  the  Sherman,  Shreve- 
port  &  Southern  Railway  Company,  and  now,  at  the  time  of  filing  the 
suit,  operated  and  controlled  as  a  part  of  the  appellants  line  of  road, 
which  said  north  boundary  line  intersects  the  west  boundary  line  of 
Texas  Street;  thence  north  125  feet;  thence  west  331  2-3  feet;  thence 
south  to  the  line  of  said  right  of  way;  thence  east  to  the  place  of  be- 
ginning.   The  above  described  land  was  at  the  time  the  suit  was  filed 
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and  before  occupied  by  the  plaintiff  and  his  wife  and  children  as  their 
homestead ;  and  that  th^  lots  in  question  are  in  the  residence  portion  of 
the  city  of  Greenville,  and  are  valuable  for  residence  purposes  only. 
That  at  the  time  of  and  before  the  conduct  of  the  defendant,  as  com- 
plained of,  the  property  was  worth  $1750,  and  is  located  just  north  of 
and  adjoining  what  was  once  defendant's  main  line  of  railroad;  that 
before  the  changes  made  in  the  operation  of  the  road  and  the  use  of 
appellant's  right  of  way,  the  line  of  road-  was  composed  of  only  one  track 
running  immediately  south  of  the  plaintiff's  land,  and  was  used  only 
for  the  passage  of  freight  and  passenger  trains,  in  the  usual  and  ordi- 
nary  way;  but  was  not  used  as  any  part  of  the  yards  of  defendant's  road, 
or  for  the  purpose  of  switching  or  holding  or  making  up  trains  thereon; 
that  some  time  during  the  summer  of  1901  the  defendant  began  the 
laying  out,  construction  and  building  of  yards  at  and  near  the  city 
of  Greenville  on  an  extensive  scale,  laying  out  and  building  same  be- 
yond the  plaintiff's  land;  that  it  changed  the  natural  lay  of  the  land 
adjacent  to  plaintiff's  property,  and  changed  the  former  grade  of  it» 
roadbed  and  track  by  and  beyond  the  plaintiff's  land,  by  piling  up  dirt, 
shoveling  and  scraping  and  excavating  and  taking  away  dirt  from  the 
south  side  of  the  plaintiff's  land,  and  made  its  roadbed  at  that  point  much 
deeper  and  wider,  and  it  laid  down  another  main  line  and  several 
switches  and  side  tracks  south  of  and  near  plaintiff's  property,  where^ 
no  switches  and  side  tracks  had  before  existed;  that  just  before  the 
changes  in  defendant's  roadbed  and  track  before  mentioned,  the  de- 
fendant  built  a  large  coal  chute  just  east  of  plaintiff's  land  and  also- 
erected  a  large  overground  water  tank,  at  which  coal  chute  and  water 
tank  the  defendant's  engines  and  trains  were  filled  with  water  and  coaL 
That  the  main  yards  built  by  defendant  are  located  southwest  of  the- 
plaintiff's  property,  and  that  in  connection  with  said  yards  the  defendant 
built,  just  south  of  and  near  plaintiff's  land,  switch-stands  and  blocks^ 
sidings  and  switches,  used  as  approaches  to  and  from  the  main  line 
leading  off  to  the  switch  yards  on  one  side  and  the  coal  chute  and  water 
tank  on  the  other;  and  that  at  these  points  are  located  quite  a  number 
of  switch-stands  and  blocks,  just  south  of  and  near  plaintiff's  property. 
After  the  completion  of  these  improvements  the  defendant  has  had 
the  same  in  full  operation,  and  keeps  and  maintains  about  three  regular- 
switch  crews  in  and  about  its  yards,  sidings,  coal  chutes,  water  tanks 
and  depots,  each  crew  having  engines  and  tenders,  and  said  crews  witli 
the  engines  and  tenders  are  continually  at  work,  day  and  night,  and 
have  been  since  the  yards  were  built,  switching  and  making  up  trainis 
and  going  to  and  from  the  yards,  coal  chutes  and  water  tanks, — all  of 
this  in  addition  to  the  regular  trains  that  pass  over  the  main  lines 
of  said  road.  That  the  work  of  said  crews  in  the  operation  of  said  trains, 
engines,  etc.,  makes  and  causes  great  and  unusual  noises,  the  engines 
emitting  great  quantities  of  smoke,  dust,  cinders  and  soot  and  offensive 
odors,  causing  plaintiff's  property  and  dwelling  to  shake  and  vibrate; 
all  of  which  things  envelop  and  spread  over  and  affect  the  lots  anJ 
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premises  of  plaintiff,  and  by  reason  of  such  use  and  things  as  aforesaid, 
the  property  has  been  rendered  uninhabitable  and  almost  useless  as  a 
place  of  residence,  and  that  said  dust,  cinders,  soot,  gas,  noxious  vapors, 
vibrations  and  noises  permeate  plaintiff^s  house,  residence  and  promisps. 
and  disturb  him  and  his  family,  and  that  the  dust  and  cinders  settle 
upon  and  render  soiled  and  filthy  the  persons  and  objects  on  said 
premises,  contaminate  the  roof  of  plaintiff's  house  and  affect  tlie  purity 
of  plaintiff's  drinking  water  in  his  cistern;  and  that  by  reason  of  all 
of  said  facts  the  plaintiff^s  premises  have  been  rendere<l  almost  valueless 
and  are  not  worth  on  the  market  over  $500.  That  in  the  widening  of 
said  roadbed  and  tracks  the  defendant  wrongfully  and  without  authority 
and  against  the  plaintiff's  consent,  took  and  appropriated  a  strip  of 
the  plaintiff's  land,  a  part  of  the  lots  above  described  about  fifteen  to 
twenty  feet  wide,  running  the  full  length  of  the  lots,  and  now  wrong- 
fully holds  possession  of  said  strip,  and  defendant  has  converted  the 
same  to  its  own  use,  to  plaintiff's  damage  in  the  sum  of  $500,  the  rea- 
sonable and  market  value  of  said  strip  so  appropriated;  and  that  by 
reason  of  the  things  and  acts  of  defendant,  and  the  conduct  as  herein- 
before alleged,  plaintiff  and  his  wife  have  been  subjected  continually,  day 
and  night,  to  great  physical  and  mental  discomfort,  and  have  been 
vexed,  harassed  and  annoyed  to  a  degree  almost  insupportable,  on  ac- 
count of  said  noises,  vibrations,  noxious  vapors,  gases,  smoke  and 
cinders,  dust  and  soot,  that  continually  envelop  and  permeate  and  affect 
plaintiff's  dwelling  and  premises,  to  their  damage  in  the  sum  of  $500. 

The  defendant  for  answer  demurred  to  plaintiff's  petition,  and  gen- 
erally denied  the  allegations  therein  contained ;  and  further  alleged  that 
if  any  damages  had  been  sustained  by  the  plaintiff,  that  the  cause  of 
action  was  barred  by  limitation,  and  that  if  the  plaintiff  had  suffered 
any  damages,  they  were  occasioned  and  contributed  to  by  the  plaintiff's 
own  negligence  and  want  of  ordinary  care;  and  that  of  the  defects  and 
causes  that  produced  the  injuries,  if  any  were  produced,  the  plaintiff 
had  notice,  or  by  the  exercise  of  ordinary  care  could  have  had  notice  in 
ample  time  to  avoid  the  same. 

Verdict  and  judgment  in  the  trial  court  resulted  in  favor  of  appellee 
for  the  sum  of  $450. 

The  facts  are  as  follows :  M.  H.  Wright  in  1880,  and  after  that  time, 
was  the  owner  of  the  John  Gillespie  and  John  Hart  surveys  of  land, 
adjoining  the  city  of  Greenville.  M.  H.  Wright  and  N.  E.  Wright, 
his  wife,  are  common  source  of  title,  the  appellant  and  the  appellee 
both  holding  under  them.  On  the  30th  day  of  January,  1880,  Wright 
and  wife  executed  to  the  East  Line  &  Red  River  Railroad  Company 
the  following  conveyance: 

"State  of  Texas,  Hunt  County.  Know  all  men  by  these  presents 
that  we,  M.  H.  Wright  and  his  wife  N.  E.  Wright,  both  of  said  county 
and  State,  for  and  in  consideration  of  one  dollar,  to  us  in  hand  paid 
by  the  East  Line  &  Red  River  Railroad  Company,  the  receipt  of  which 
is  hereby   acknowledged,   and  for  the   further  consideration  that   the 
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said  railroad  company  will  locate  and  construct  its  railroad  on,  over 
and  across  the  following  tracts  of  land^  situated  in  the  county  of  Hunt 
in  said  State  of  Texas^  and  known  and  described  by  metes  and  bounds 
as  follows^  to  wit:  All  that  part  of  the  John  Gillespie  and  John  Hart 
headrights  of  land  now  owned  by  us,  lying  west  of  the  town  of  Green- 
ville, being  the  land  now  used  and  occupied  by  us  as  a  homestead. 

'Trovided,  however,  that  said  roadbed  be  located  and  constructed 
on,  over  an4  across  that  part  .of  said  tracts  as  indicated  by  the  last 
lineal  survey  made  by  said  company  prior  to  this  date,  which  survey 
is  on  and  very  near  the  S.  B.  line  of  said  John  Hart  headright;  there- 
fore we  by  these  presents  give,  grant,  convey  and  relinquish  unto  the 
said  railway  company,  the  full  right  of  way  over  all  of  said  tracts  of 
land  for  the  purposes  of  said  raiboad  forever.  The  right  of  way  shall 
be  in  width  the  space  of  twenty-five  feet  on  each  side  of  the  center  of 
the  located  line  of  said  railroad.^^ 

April  19,  1889,  the  charter  of  the  East  Line  &  Red  River  Railroad 
Company  was  forfeited  in  a  suit  by  the  State;  a  receiver  was  appointed 
and  all  of  its  property,  rights  and  franchises  were  conveyed  to  the 
Sherman,  Shreveport  &  Southern  Railroad  Company;  and  that  there- 
-after  on  the  7th  day  of  May,  1901,  the  appellant  herein  duly  and 
legally  acquired  all  the  rights,  property  and  franchises  of  the  Sherman, 
Shreveport  &  Southern  Railroad  Company,  and  now  owns  all  of  such 
property,  rights  and  franchises.  There  are  other  deeds  to  the  East 
Line  and  Red  River  Railroad  Company  and  to  the  appellant  for  other 
properties  than  that  described  in  the  first  deed  mentioned,  which  other 
property  is  used  by  the  appellant  for  yard  purposes,  etc. 
*  PlaintiflE^s  title  is  connected  with  a  partition  deed  between  Mrs. 
Wright,  the  surviving  widow  of  M.  H.  Wright,  and  the  heirs  at  law 
of  M.  H.  Wright,  dated  the  11th  of  June,  1884,  in  which  block  7, 
where  is  located  plaintiff's  land,  was  set  apart  to  Burchard  Wright,  the 
description  being  as  follows:  'T3eginning  of  the  west  boundary  line 
of  the  original  survey  260  1-5  vrs.  south  of  the  center  of  Washington 
Street;  thence  east  359  varas;  thence  south  363  1-10  varas;  thence 
150  varas  to  the  west  side  of  Texas  street;  thence  south  178  varas  to 
the  railroad  right  of  way;  thence  west  with  said  right  of  way  509 
varas  to  the  beginn^ng.^* 

August  31,  1894,  Burchard  Wright  conveyed  to  N.  A.  McLeod  lot 

7,  block  7,  which  deed,  among  other  calls  in  describing  the  land,  begins 
at  a  stake  at  the  intersection  of  the  north  boundary  line  of  the  right  of 
way. 

May  7,  1895,  McLeod  conveyed  this  lot  to  one  J.  P.  Pauls.     May 

8,  1895,  Burchard  Wright  conveyed  to  Pauls  lot  6  in  block  7.  July 
13,  1895,  Pauls  conveyed  lots  6  and  7,  block  7,  to  James  Armistead. 
October,  1899,  Armistead  conveyed  the  same  land  to  Jas.  Rowsey. 
November  11,  1900,  Rowsey  conveyed  to  M.  B.  Johnson.  March  6, 
1901,  M.  B.  Johnson  conveyed  to  the  plaintiff. 

From  1881  up  to  1901  there  was  located  on  the  right  of  way  only 
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one  track  which  was  used  for  freight  and  passenger  trains^  as  a  part 
of  the. main  line  of  the  road.  In  1901^  the  appellant  laid  on  the 
original  fifty-foot  right  of  way  adjoining  the  plaintiff^s  lot,  one  addi- 
tional main  track  and  two  side  tracks,  which  side  tracks  are  used  as 
a  part  of  the  appellant's  yard  system,  which  adjoins  the  main  line 
of  the  appellant's  road;  said  yards  consist  of  about  eighteen  or  twenty 
acres.  The  original  main  track  and  the  new  main  track  and  the 
two  side  tracks,  are  all  located  upon  the  fifty  feet  that  was  originally 
granted  as  a  right  of  way.  These  side  tracks  are  put  there  and  operated 
and  used  in  the  manner  substantially  as  stated  by  the  plaintiff  in  his 
petition,  and  the  use  thereof  has  damaged  the  plaintiff's  property  in 
the  manner  substantially  as  alleged;  and  iias  caused  the  discomforts, 
annoyance  and  inconvenience  to  the  plaintiff,  in  the  use  and  occupation 
of  his  premises,  as  alleged. 

It  appears  from  the  facts  that  these  side  tracks  were  located,  oper- 
ated and  used  by  the  appellant  for  its  convenience  in  the  use  of  its 
yards,  and  as  connecting  its  yards  with  its  main  line  of  road.  • 

It  also  appears  from  the  evidence  that  the  appellant  did,  as  alleged, 
encroach  upon  the  plaintiff's  lot  and  appropriate  a  small  strip  of  the 
plaintiff's  land. 

The  usual  width  of  land  required  for  the  main  line  of  a  railroad  is 
100  feet.  A  railroad  requires  more  land  where  they  are  going  to 
build  yards  than  they  do  for  the  ordinary  line  of  road.  It  could  not 
build  a  system  of  yards  on  a  right  of  way  100  feet  wide.  These  latter 
facts  are  established  by  the  evidence  of  appellant's  engineer.  The  coal 
chute,  water  tank,  yards  and  side  tracks  have  been  built  since  May, 
1901. 

Appellant's  seventh  assignment  of  error  complains  of  the  charge  of 
the  trial  court  which  submitted  the  issue  to  the  jury  as  to  the  right  of 
appellee  to  recover  the  value  of  the  strip  of  land  appropriated  by  the 
appellant,  on  the  ground  that  this  charge  did  not  furnish  the  jury  any 
rule  by  which  they  could  determine  the  location  of  lines  in  the  ascer- 
tainment of  boundaries.  There  is  no  complaint  made  that  the  court 
refused  any  charge  requested  by  the  appellant  upon  this  subject.  The 
court  in  effect  instructed  the  jury  that  if  the  defendant  took  and  ap- 
propriated to  its  own  use  a  strip  of  land  off  of  the  south  side  of  the  plain- 
tiff's premises,  and  that  such  strip  belonged  to  the  plaintiff,  then  the 
latter  would  be  entitled  to  the  reasonable  market  value  of  the  strip  so 
appropriated. 

The  court  also  gave  a  requested  instruction  by  appellant  on  the 
question  of  boundary.  On  the  theory  presented  by  this  special  in- 
struction the  jury  found  against  appellant.  The  verdict  being  gen- 
eral, the  effect  was  to  determine  that  the  plaintiff  was  the  owDer  of  the 
small  strip  of  land  approt)riated  by  the  defendant,  and  that  the  same 
was  a  part  of  the  lots  conveyed  to  the  plaintiff.  The  appellant  con- 
tends that  its  right  of  way  opposite  the  plaintiff's  lots  extends  further 
north  than  twenty-five  feet  from  the  center  of  the  original  track  lo- 
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cated  by  the  East  Line  &  Bed  Biver  Bailroad  Company.  The  deed 
under  which  the  appellant  holds,  which  was  executed  on  the.  30th  of 
January,  1880,  to  the  East  Line  &  Red  River  Railroad  Company,  ex- 
pressly states  that  the  right  of  way  shall  be  in  width  the  space  of 
twenty-five  feet  of  each  side  of  the  center  of  the  located  line  of  said 
railroad.  There  is  no  other  descriptive  matter  contained  in  the  deed 
that  controls  that  part  of  it  just  quoted.  It  is  apparent  that  the  ex- 
press purpose  was  to  convey  a  right  of  way  fifty  feet  in  width;  that  is, 
twenty-five  feet  on  each  side  of  the  center  of  the  railroad  track.  The 
deed  to  the  plaintiff  calls  for  the  line  of  the  right  of  way.  Therefore 
the  plaintiff's  boundary  line  will  extend  to  a  point  within  twenty-five 
feet  of  the  center  of  the  tr^ck. 

The  descriptive  matter  offered  in  evidence  by  the  appellant,  and 
which  is  relied  upon  to  control  the  express  description  stated  in  tlie 
deed,  is  not  by  the  terms  of  the  right  of  way  deed  called  for  as  a 
matter  of  description,  or  as  a  part  of  the  field  notes  tending  to  identify 
the  land.  The  contention  is  that  the  footsteps  of  the  surveyor  who 
located  the  right  of  way  could  be  found  at  places  other  than  that 
called  for  in  the  descriptive  matter  contained  in  the  deed;  and  to  go 
to  this  point  would  extend  the  right  of  way  some  distance  further 
north  than  twenty-five  feet  from  the  center  of  the  track. 

The  difficulty  that  lies  in  the  way  of  supporting  this  contention  is 
that  the  objects  sought  to  be  established  by  the  appellant,  as  found 
upon  the  ground  as  indicating  the  boundaries  of  the  right  of  way, 
according  to  its  theory,  are  not  called  for  in  the  field  notes  of  the  deed 
under  which  it  holds;  and  in  cases  of  this  character  the  rule  seems  to 
be  well  established  that  lines  and  boimdaries  can  not  be  constructed 
with  reference  to  objects  that  may  be  found  upon  the  ground  as  indi- 
cating the  footsteps  of  the  surveyor,  when  there  are  no  calls  in  the 
grant  for  such  objects.  Anderson  v.  Stamps,  19  Texas,  460;  Ratliff 
V.  Burleson,  7  Texas  Civ.  App.,  624,  26  S.  W.  Rep.  1004,  and  cases 
there  cited. 

What  we  have  said  in  effect  disposes  of  appellant's  eighth,  ninth  and 
tenth  assignments  of  error.  Our  construction  of  the  deed  limits  the 
appellant's  right  of  way  at  the  point  in  question  opposite  the  plaintiff's* 
lots  to  fifty  feet;  that  is,  twenty-five  feet  on  each  side  from  the  center 
of  the  main  line  of  its  original  track.  Therefore,  the  assignments 
just  passed  upon  present  no  reversible  error. 

The  court  in  presenting > the  issue  as  to  the  damages  that  resulted  to 
the  plaintiff's  property  by  reason  of  the  depreciation  in  the  value  thereof, 
arising  from  the  use  and  operation  of  the  side  tracks  in  the  manner  as 
stated  in  the  petition,  gave  the  following  charge:  *^ou  are  instructed 
upon  the  second  issue,  that  if  you  believe  from  the  evidence  that  at  the 
time  M.  H.  Wright  and  wife  conveyed  the  right  of  way  to  the  East 
Line  &  Red  River  Railroad  Company,  it  was  contemplated  by  the 
parties  to  said  deed  that  said  right  of  way  should  be  used  by  the  rail- 
road company  for  the  construction  of  its  regular  traffic  track,  and  the 
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-operation  of  its  regular  passenger  and  freight  trains  in  the  usual  and 
•ordinary  way,  in  and  out  of  the  city  of  Greenville,  and  that  said  right 
of  way  should  not  be  used  by  the  defendant  company  as  any  part  of 
its  yards  for  the  purpose  of  switching  and  making  up  cars;  and  if  you 
believe  that  some  time  during  the  summer  of  1901  the  defendant  built 
additional  switch  tracks  next  to  plaintiff^s  property  for  the  purpose  of 
switching  cars  and  making  up  trains ;  and  if  you  believe  that  defendant 
has  used  said  switch  teack  for  the  purpose  of  making  up  trains  and 
for  the  purpose  of  passing  to  and  from  its  coal  chutes,  yards  and  depot ; 
and  if  you  believe  plaintiff's  property  has  been  damaged  by  such  ad- 
ditional use,  if  any,  of  such  right  of  way,  then  in  that  event  you 
will  find  for  the  plaintiff  on  this  issue,  and  assess  his  damages  at  the 
difference,  if  any,  in  the  cash  market  value  of  plaintiff's  land  imme- 
diately before  and  immediately  after  the  construction  of  said  switches.'* 

This  charge  is  objected  to  by  the  appellant  for  the  following  reasons: 
(1)  Because  there  was  no  evidence  offered  upon  the  trial  of  the  case 
showing  what  was  contemplated  by  the  parties  to  the  deed;  (2)  that 
plaintiff  and  defendant  holding  under  a  common  source,  M.  H.  Wright 
and  wife,  who  by  their  deed  conveyed  the  right  of  way  to  the  East  Line 
&  Bed  River  Railroad  Company  prior  to  the  time  that  the  plaintiff 
acquired  any  title  in  the  premises,  the  former  could  not  recover  auy 
damages  resulting  from  a  depreciation  in  the  value  of  the  property 
in  question  by  reason  of  the  use  of  the  side  tracks  located  upon  the 
right  of  way,  as  such  side  tracks  and  the  use  thereof  was  authorized 
by  virtue  of  the  terms  of  the  right  of  way  deed,  and  all  ^damages  that 
might  result  therefrom  were  satisfactorily  accounted  for  and  settled 
in  the  execution  of  the  original  deed  of  the  common  vendor;  (3)  that 
the  legal  effect  of  such  deed  could  not  be  controlled  by  evidence  show- 
ing that  the  parties  contemplated  that  a  different  effect  should  be 
given  to  the  deed  from  that  stated  on  its  face,  that  the  effect  of  the 
deed  was  to  convey  a  right  of  way,  which  carried  with  it,  if  not  ex- 
pressly, by  implication,  the  right  to  locate  the  side  tracks  where  they 
were  located,  and  use  them  in  connection  with  the  operation  of  its 
yards. 

We  are  of  the  opinion  that  the  submission  of  the  issues  presented  in 
this  charge  to  the  jury  for  determination  was  not  erroneous,  because 
the  trial  court,  under  the  evidence,  as  a  matter  of  law,  should  have 
given  the  same  effect  to  and  construction  of  the  deed  as  was  placed 
upon  it  by  the  verdict  of  the  jury. 

It  is  apparent  from  the  terms  of  the  deed  to  the  East  Line  &  Red 
River  Railroad  Company  that  the  purpose  and  intention  was  to  grant 
an  easement  in  the  nature  of  a  right  of  way, — just  such  a  way  as  the 
railroad  company  could  have  acquired  in  the  event  condemnation  pro- 
ceedings had  been  resorted  to  merely  for  the  purpose  of  acquiring  a 
right  of  way.  It  is  clear  from  the  term  of  the  deed  that  the  ease- 
ment was  intended  merely  as  a  right  of  way,  and  when  the  meaning 
of  this  expression  is  determined  and  ascertain  by  the  manner  in  which 
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it  is  used  and  employed  in  articles  4445  and  4483,  Sayles'  Civil  Stat- 
utes, it  is  apparent  that  the  intention  and  purpose  was  that  a  grant 
of  right  of  way  simply  conveyed  or  authorized  the  right  of  the  railway 
company  to  thereon  locate  its  line  of  road  together*  with  such  side 
tracks  that  may  be  necessary  to  the  operation  of  the  same.  The  two  ar- 
ticles of  the  statute  quoted  seem  to  contemplate  that  a  condemnation 
merely  for  a  right  of  way  does  not  embrace  or  imply  a  use  for  machine 
or  repair  shops  or  yards,  but  that  when  such  'things  are  required  or 
necessary,  property  should  be  acquired  or  condemned  for  such  purposes. 
It  is  well  settled  that  when  land  is  condemned  for  one  purpose  it  can 
not  be  applied  to  another  purpose  without  making  compensation.  Foster 
V.  Chicago  R.  I.  &  T.  Ey.  Co.,  10  Texas  Civ.  App.,  476,  31  S.  W.  Sep., 
529,  and  cases  there  cited. 

The  deed  itself  grants  a  right  of  way  of  twenty-five  feet  in  width 
on  each  side  of  the  track,  and  there  is  nothing  upon  the  face  of  the 
deed  which  indicates  or  empowers  any  additional  use  of  the  land  than 
that  of  mere  right  of  way  purposes.  As  an  incident  to  the  use,  of 
course  it  is  conceded  that  the  railway  company  could,  as  a  part  of  its 
main  track,  construct  switches  and  side  tracks  necessary  in  the  opera- 
tion of  the  main  tr.ick.  San  Antonio  &  A.  P.  Ey.  Co.  v.  Faires,  26 
S.  W.  Eep.,  82 ;  Bast  Tennessee  V.  &  G.  Ey.  Co.  v.  Telford,  14  S.  W. 
Eep.,  776. 

The  side  tracks  and  the  use  thereof  of  which  the  plaintiff  complains 
were  a  part  of  the  yard  system  of  the  appellant,  and  were  not  used  and 
operated  as  a' part  of  the  main  line  of  road.  And  we  are  of  the  opinion 
that  the  mere  grant  of  an  easement  for  the  sole  purpose  of  a  right  of 
way,  as  indicated  by  the  terms  of  this  deed,  did  not  authorize  an  ad- 
ditional use  by  the  appellant  of  the  right  of  way  for  yard  purposes. 
But,  however,  if  we  are  mistaken  in  the  construction  that  we  have 
placed  upon  the  deed,  and  the  efiEect  that  we  have  given  to  it,  we  are 
then  of  the  opinion  that  the  questioil  as  to  its  effect,  as  submitted  by 
the  trial  court,  was  properly  left  to  the  determination  of  the  jury. 

If  the  meaning  of  the  term  "right  of  way,'*  when  employed  in  a  con- 
veyance directly  from  the  owner  to  the  railway  company,  is  to  be  con- 
strued and  its  meaning  determined  without  the  aid  of  the  statute,  then 
the  expression  has  no  definite  and  fixed  meaning  in  law;  and  where 
there  is  nothing  giving  it  character  and  effect  upon  the  face  of  the  in- 
strument, the  intention  of  the  parties  may  be  looked  to  in  the  light  of 
the  surrounding  circumstances,  in  order  to  determine  the  sense  in  which 
the  expression  is  used,  and  the  extent  of  the  use  intended  to  be  granted. 
We  may  to  some  extent  understand  what  is  meant  by  the  expression 
"right  of  way*'  when  used  in  a  deed  by  the  owner  of  a  premises  to  a 
railway  company, — that  is,  that  an  easement  is  granted  to  the  railway 
company  to  construct  its  road  over  the  grantor's  premises,  and  to  oper- 
ate the  same  in  the  usual  and  ordinary  way,  but  beyond  this,  we  can 
not  determine  the  extent  of  the  use  to  which  the  land  may  be  put  by 
the  grantee.    It  is  the  limit  or  extent  of  ilie  use  that  makes  the  grant 
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doubtful,  where  the  only  words  that  imply  a  use  is  the  expression 
"right  of  way  purposes;''  and  in  determining  the  effect  of  grants  of 
this  character  the  rule  that  you  may  look  to  the  surrounding  circum- 
stances, in  order  to  ascertain  the  intention  of  the  parties,  is  particularly 
applicable. 

It  has  been  settled  that  a  grant  of  a  right  of  way  must  be  construed 
reasonably  and  in  the  light  of  the  surrounding  circumstances,  so  as  to 
ascertain  the  intention  of  the  parties.  Newago  Manfg.  Co.  v.  Railway 
Co.,  64  Mich.,  115 ;  Louisville  &  N.  Ry.  Co.  v.  Brinton,  58  S.  W.  Rep., 
604;  Donisthope  v.  Railway  Co.,  43  Am.  and  Eng.  Ry.  Cases,  583,  and 
23  Am.  and  Eng.  Ency.  of  Law,  2  ed.,  697.  It  is  not  meant  by  this 
that  the  clear  intention  as  expressed  in  the  face  of  the  deed,  or  the 
meaning  which  the  law  attaches  to  the  words  that  are  used  in  the  in- 
strument, can  be  controlled  by  evidence  of  extrinsic  facts;  but  when  the 
terms  of  the  grant  that  are  employed  to  express  the  supposed  intention 
of  the  parties  are  ambiguous,  or  of  doubtful  meaning  or  application, 
the  surrounding  facts  and  circumstances  may  be  looked  to.  And  in 
determining  this  intention,  as  an  aid  to  a  correct  interpretation,  the 
construction  placed  upon  the  contract  by  the  parties,  and  their  method 
of  operating  under  it  by  way  of  performance,  may  also  be  looked  to. 
Gulf  C.  &  S.  F.  Ry.  Co."  v.  Schawe,  22  Texas  Civ.  App.,  599,  55  S.  W. 
Rep.,  357.    A  writ  of  error  was  refused  in  the  case  just  cited. 

There  is  in  this  record  no  direct  evidence,  other  than  as  indicated 
by  the  face  of  the  deed,  as  to  what  was  the  intention  of  the  parties  to 
that  instrument  at  the  time  of  its  execution;  but  the  facts  and  cir- 
cumstances,  such  as  the  situation  of  the  property,  its  proximity  to  the 
city  of  Greenville  and  its  value  for  residence  purposes,  and  the  narrow 
limit  of  the  right  of  way,  reduced  from  the  usual  width  of  100  feet 
to  50  feet,  and  the  evidence  to  the  effect  that  yards  could  not  be  con- 
structed upon  a  right  of  way  of  100  feet,  is  evidence  of  surrounding 
facts  and  circumstances,  showing  that  it  was  the  intention  of  the 
parties,  in  the  use  of  the  expression  "right  of  way/'  not  to  grant  an 
easement  in  the  right  of  way  in  question  for  its  use  for  yard  purposes. 
It  is  difficult  to  suppose  that  the  grantor  or  the  grantee  at  that  time 
ever  intended  or  contemplated  that  that  narrow  strip  of  land  could  or 
would  be  used  by  the  railway  company  for  the  purpose  of  locating 
upon  it  its  yards  or  shops  or  works  of  that  character;  and  it  is  just 
as  reasonable  to  put  a  construction  upon  the  instrument,  by  virtue  of 
the  expression  "right  of  way"  that  would  authorize  the  use  for  yard 
purposes,  as  for  the  other  valuable  use  of  devoting  the  right  of  way  to 
building  along  the  side  of  the  track  shops  and  other  buildings  that  a 
railway  company  might  find  usefid  or  necessary  in  the  operation  of 
its  road. 

Furthermore,  it  appears  from  the  evidence  that  for  many  yeara 
prior  to  the  time  that  the  appellant  used  the  right  of  way  in  connec- 
tion with  the  operation  of  its  yards,  it  had  only  been  employed  and 
used  by  the  railway  company  in  the  operation  of  its  main  track,  for 
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the  usual  number  of  freight  and  passenger  trains.  This  fact  is  service- 
able to  be  considered  as  indicating  that  the  parties  themselves  had 
placed  upon  the  right  of  way  deed  the  same  construction  as  contended 
for  by  the  appellee. 

We  are  of  the  opinion  that  there  is  enough  in  the  facts  as  found  in 
the  record  to  justify  the  conclusion  that  the  use  of  the  right  of  way  for 
yard  purposes  was  unauthorized^  and  was  not  contemplated  and  was  not 
within  the  intention  of  the  parties  at  the  time  that  the  right  of  way 
deed  was  executed ;  and  that  it  was  never  contemplated  by  the  partica 
that  the  compensation  received  by  the  owner  of  the  grant  at  the  time 
it  was  delivered  that  the  consideration  of  the  conveyance  of  the  right 
of  way  easement  should  be  a  satisfaction  of  such  damages  as  might 
result  to  his'  premises  for  the  additional  use  of  the  right  of  way  of  the 
nature  and  character  complained  of  in  this  case. 

In  Louisville  &  N.  By.  Co.  v.  Brinton,  58  S.  W.  Bep.,  the  court  in 
passing  upon  the  right  of  use  by  a  railway  company  of  ita  right  of 
way  says:  *^t  is  urged  that  as  Beiley,  through  whom  the  appellant 
obtained  its  right  of  way,  at  that  time  owned  the  land  now  owned  by 
Brinton,  being  a  part  of  the  tract  from  which  the  right  of  way  was 
taken,  the  railroad  company  had  the  right  to  build  its  embankment 
and  culvert  in  the  manner  described;  that  although  the  injuries  re- 
sidted  by  reason  thereof,  the  appellee  is  in  the  same  condition  as  would 
have  been  the  original  proprietor,  and  that  the  injury  resulting  was 
one  for  which  no  remedy  exists.  The  deed  is  one  which  simply  pur- 
ports to  convey  the  right  of  way  to  appellant.  There  is  nothing  in  it 
which  gives  the  appellant  the  right  to  make  an  unlawful  use  of  the 
property  conveyed  by  it.  The  vendor  had  the  right  to  rely  upon  the 
fact  that  the  railroad  would  be  constructed  so  as  not  to  damage  him  by 
its  wrongful  act.  It  did  not  confer  upon  the  appellant  the  right  to 
accumulate  water  and  discharge  it  in  an  artificial  channel  on  the  re- 
maining part  of  his  land,  and  thus  produce  a  serious  damage.  No  such 
damage  was  in  the  contemplation  of  the  parties  at  the  time  the  deed 
was  executed ;  neither  does  it  relinquish  a  claim  for  damages  on  account 
of  such  an  act.*' 

Treating  as  we  do  that  the  additional  use  for  side  track  purposes  of 
the  right  of  way  in  connecting  with  its  yards  was  unathorized,  and  that 
no  compensation  was  received  therefor  by  the  vendor  in  the  right  of 
way  deed,  still  the  question  might  arise  and  may  be  one  important  to 
be  decided  whether  such  additional  use  was  a  public  or  private  use  by 
the  railway  company.  If  the  former,  then  such  use  is  controlled  by 
article  1  section  17,  of  the  Constitution,  that  provides  that  no  person's 
property  shall  be  taken,  damaged  or  destroyed  or  applied  to  a  public 
use  without  adequate  compensation.  Gainesville  H.  &  W.  By.  Co.  v. 
Hall,  78  Texas,  471 ;  Port  Worth  &  B.  G.  By.  Co.  v.  Downie,  82  Texas, 
385 ;  Bosenthal  v.  Taylor  B.  &  H.  By.  Co.,  79  Texas,  325,  and  other 
cases  that  may  be  cited,  construe  this  provision  to  mean  that  there  need 
not  be  an  actual  taking  or  destruction  or  applicatio;a  of  the  property 
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to  public  use,  but  that  damages  sustained  to  adjacent  property  are 
recoverable  where  no  compensation  is  made  at  the  time  of  the  acquisi^ 
tion  of  the  right  of  way  or  of  its  use.  These  cases,  together  with  the 
recent  case  of  Missouri  K.  &  T.  By.  Co.  v.  Calkins,  3  Texas  Law 
Journal,  684,  9  Texas  Ct.  Bep.,  791,  in  which  a  writ  of  error  was  ap- 
plied for  and  refused,  predicate  the  damages  sought  to  be  recovered 
upon  facts  similar  to  those  that  exist  in  this  case.  And  in  these  cases 
it  is  held  that  the  damages  sustained  to  the  property  of  the  adjacent 
owner  was  recoverable,  and  the  fact  that  the  property  was  used  for  a 
lawful  purpose,  and  that  in  the  operation  of  its  trains  and  engines, 
and  the  creation  of  noises,  dust,  smoke,  etc.,  the  railway  company  had 
observed  proper  care  and  was  free  from  negligence,  was  no  defense. 

If  the  additional  use  of  the  right  of  way  for  yard  purposes  was  a 
matter  that  did  not  concern  the  public,  but  in  its  use  the  railway  com- 
pany acted  in  its  private  capacity,  then  such  use  as  affecting  the  value 
of  plaintiff^s  property,  or  the  beneficial  enjoyment  of  the  same  as  a 
residence,  as  shown  by  the  facts  of  this  case,  would  amount  to  a  private 
nuisance  for  which  the  plaintiff  could  recover  his  damages. 

In  treating  of  a  similar  subject,  the  Supreme  Court  of  Tennessee,  in 
Louisville   By.   Co.   v.   Jacobs,   61   Law.   Bep.   Ann.,    192,   uses   this 
language:    "But  over  and  beyond  this,  we  think  the  corporation  in  se- 
lecting a  place  for  its  roundhouse  acted  in  a  private  capacity  and  is 
responsible  for  the  injurious  consequences  which  may  result  from  its 
use.'*    This  is  the  view  taken  in  Beseman  v.  Pennsylvania  By.  Co.,  60 
N.  J.  L.,  235,  13  Atl.  Bep.,  167.    It  is  there  said:    "A  railroad  in  se- 
lecting a  place  for  repair  shops  and  engine  houses,  acts  altogether  in 
its  private  capacity.    Such  location  is  a  matter  of  indifference  to  the 
public.     Consequently,  with  respect  to  such  act,  the  corporation  stood 
on  the  footing  of  an  individual,  and  was  entitled  to  no  superior  rights 
of  immunity.    The  authority  to  construct  such  works  did  not  author- 
ize it  to  place  them  where  it  might  think  proper  in  the  city,  without 
reference  to  the  property  rights  of  others.    Grants  of  power  to  corpo- 
rate bodies  like  these  c^n  give  no  license  to  use  them  in  disregard  of 
the  rights  of  others,  and  with  immunity  for  their  invasion.'*    The  same 
doctrine  is  announced  in  Baltimore  &  P.  By.   Co.  v.  Fifth  Baptist 
Church,  108  U.  S.,  317,  and  Cogswell  v.  New  York  N.  H.  &  H.  By. 
Co.,  103  N.  Y.,  10,  57  Am.  Bep.,  701,  8  N.  E.  Bep.,  357. 

In  City  of  Fort  Worth  v.  CrawfoM,  74  Texas,. 407,  it  is  held  that 
where  the  nuisance  arises  from  conduct  for  its  private  advantage,  the 
dty  would  be  liable  and  responsible. 

''Anything  that  worketh  hurt,  inconvenience  or  damage  to  another  or 
his  property  may  constitute  a  nuisance.*'  Burdett  v.  Swenson,  17 
Texas,  602.  And  in  Gainesville  H.  &  W.  By.  Co.  v.  Hall,  78  Texas, 
174,  and  in  other  cases  that  might  be  cited,  it  is  held  that  a  nuisance 
may  be  created  by  smoke,  noises,  noxious  vapors  and  other  physical 
disturbances  of  the  enjoyment  of  property.  And  if  we  could  concede 
that  the  railway  company  had  the  lawful  right  to  use  the  property  in 
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question^  which  is  not  the  case,  in  its  private  business  for  the  purpose 
of  conducting  its  yards,  it  could  not  be  justified  in  doing  so  in  a  man- 
ner that  would  constitute  a  nuisance  which  would  afEect  the  plaintiffs 
property,  or  his  beneficial  enjoyment  of  the  same,  although  in  such  use 
the  appellant  exercised  ordinary  care,  and  was  free  from  negligence. 

In  Burdett  v.  Swenson,  supra,  it  is  said:  "And  by  sequence  it  fol- 
lows that  if  one  does  any  overt  act,  in  itself  lawful,  which  being  done 
in  that  place  necessarily  tends  to  the  damage  of  another^s  property,  it 
is  a  nuisance,  for  it  is  incumbent  upon  him  to  find  some  other  place 
to  do  the  act,  wh^re  it  will  be  less  offensive.'^ 

The  fact  that  the  business  is  a  lawful  one,  and  is  properly  and  care- 
fully conducted,  is  no  defense  where  it  occasions  a  nuisance;  and  es- 
pecially is  this  the  case  where  a  different  locality  could  have  been  se- 
lected, which  if  done,  no  injury  would  have  resulted.  Daniels  v.  Fort 
Worth  &  R.  G.  Ey.  Co.,  6  Texas  Ct.  Rep.,  791 ;  Missouri  K.  &  T.  Ry. 
Co.  V.  Calkins,  3  Texas  Law  Journal,  684,  9  Texas  Ct.  Rep.,  791; 
Gainesville  H.  &  W.  Ry.  Co.  v.  Hall,  78  Texas,  174;  Ducktown  Sulphur 
Cc.  V.  Bomar,  60  S.  W.  Rep.,  594;  Baltimore  &  P.  Ry.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.,  318;  Laflin  &  R.  Powder  Co.  v.  Teamey, 
7  Law.  Rep.  Ann.,  263 ;  Bohan  v.  Port  Jervis  Gas  L.  Co.,  9  Law.  Rep. 
Ann.,  711;  Susquehana  Fertilizer  Co.  v.  Malone,  9  Law.  Rep.  Ann., 
737;  Frost  v.  Berkley  Phosph.  Co.,  26  Law.  Rep.  Ann.,  697;  21  Am. 
and  Eng.  Ency.  of  Law,  2  ed.,  688,  691-693;  74  Pa.,  220;  2  Wood  on 
Nuisances,  sees.  759-762;  Louisville  Ry  Co.  v.  Jacobs,  61  Law.  Rep. 
Ann.,  190;  Louisville  Ry.  Co.  v.  Foster,  50  Law.  Rep.  Ann.,  814. 

There  are  facts  in  the  record  which  indicate  that  the  yards  of  the 
railway  company  could  have  been  located  at  places  other  than  the  res- 
idence portion  of  the  city  of  Greenville.  Although  they  had  the  right 
to  locate  their  yards  at  the  place  selected,  it  does  not  follow  that  by 
so  doing  they  could  create  a  nuisance  and  be  absolved  from  the  in- 
jurious effects  that  might  result  therefrom  to  the  adjacent  property 
owners  and  inhabitants.  This  was  practically  the  view  of  the  court 
in  the  recent  case  of  Missouri  K.  &  T.  Ry.  Co.  v.  Calkins,  3  Texas  Law 
Journal,  684,  9  Texas  Ct.  Rep.,  791 ;  in  which,  as  before  stated,  a  writ 
of  error  was  refused. 

The  observation  just  made  concerning  the  use,  and  the  liability 
of  the  appellant  therefor,  is  applicable  to  the  last  item  of  damages 
asserted  by  the  plaintiff,  that  is,  the  item  of  $500  that  arose  from  the 
personal  inconvenience  and  annoyance  caused  to  the  plaintiff  and  his 
family  by  reason  of  the  noises,  vibrations,  noxious  vapors,  gases,  smoke^ 
cinders,  dust,  etc.,  that  continually  envelop  the  plaintiff's  premises.  Jn 
addition  to  the  depreciation  in  value  of  the  property  occasioned  by  the 
conduct  of  appellant,  in  the  case  of  Daniel  v.  Fort  Worth  &  R.  G.  Ry. 
Co.,  96  Texas,  327,  the  Supreme  Court  holds  that  the  damages  that  re- 
sult to  the  owner  by  reason  of  the  noise,  smoke,  dust,  etc.,  that  arose 
from  the  nuisance  are  recoverable. 
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There  are  some  assignments  of  error  which  complain  of  the  charge 
of  the  court  and  the  refusal  to  give  certain  charges^  and  of  the  admi^ 
sion  of  certain  evidence,  which  we  overrule.  The  charge  when  con- 
{(idered  as  a  whole  we  think  properly  presented  the  issues  that  arose  in 
the  case. 

We  find  no  error  in  the  record^  and  the  judgment  is  afiSrmed. 

Afjirmed. 

OPINION  ON  MOTION  FOR  REHEARING. 
DeUvered  June  22,  1904. 

FISHER,  Chief  Justice. — The  appellant  on  page  23  of  its  motion 
for  rehearing  states  that  the  following  part  of  the  opinion  of  the  court 
was  incorrect :  "The  plaintiff^s  title  is  connected  with  a  partition  deed 
between  Mrs.  Wright,  the  surviving  widow  of  M.  H.  Wright,  and  the 
heirs  at  law  of  M.  H.  Wright,  dated  the  11th  day  of  June,  1884.''  The 
error  consists  in  giving  the  year  1884  instead  of  1894 ;  and  to  this  extent 
the  opinion  will  be  corrected. 

Also  on  the  same  page  of  the  motion  occurs  this  statement:  "That 
the  court  erred  in  so  much  of  the  opinion  in  stating  that  Hhere  is  no 
complaint  made  that  the  court  refused  any  charge  requested  by  the 
appellant  upon  this  subject.' "  The  motion  then  refers  to  the  fact  that 
the  eighth  assignment  of  error  submitted  a  proposition  covering  the 
subject  mentioned  in  the  opinion  of  the  court.  What  we  intended  to 
say  was  that  the  charge  of  the  court  was  correct  as  far  as  it  went  upon 
this  subject,  and  that  if  not  as  full  as  the  appellant  desired,  an  addi- 
tional instruction  should  have  been  requested.  We  were  aware  of  the 
fact,  at  the  time  we  used  this  language,  that  the  appellant  had  requested 
the  instruction  set  out  under  its  eighth  assignment  of  error,  but  we  did 
not  intend  to  hold  that  that  instruction  properly  covered  the  matter 
omitted  by  the  charge  of  the  court,  or  that  it  was  proper  that  such 
requested  instruction  should  have  been  given.  The  opinion  of  the  court 
disposes  of  the  eighth  assignment  of  error,  and,  in  effect,  holds  that 
there  was  no  error  in  refusing  to  give  the  charge  requested  . 

The  appellant  also  on  the  same  page,  and  page  24  of  its  motion  for 
rehearing,  complains  of  the  following  portion  of  the  opmion  of  the  court : 
"The  appellant  contends  that  its  right  of  way  opposite  the  plaintiff's 
lots  extends  further  north  than  twenty-five  feet  from  the  center  of  the 
original  track  located  by  the  East  Line  &  Eed  Eiver  Eailroad  Com- 
pany.'^ 

The  motion  then  proceeds  with  this  statement :  "The  court  seems  to 
think  that  appellant  bases  its  right  to  the  strip  of  land  north  of  the 
25-foot  limit  by  reason  of  the  deed  from  M.  II.  Wright,  dated  January 
30,  1880,  conveying  the  original  right  of  way.  This  is  an  error.  It 
makes  no  claim  to  said  strip  of  land  by  reason  of  that  deed,  but  does 
claim  it  by  reason  of  the  deed  dated  December  20,  1901,  from  N.  E. 


134  M.  K  &  T.  By.  Co.  v.  Anderson. 

Wright,  the  widow  of  M.  H.  Wright,  to  whom  the  strip  of  land  had  been 
conveyed  prior  to  that  by  the  other  heirs  of  M.  H.  Wright.  The  court 
evidently  overlooked  this  deed.  Appellant  in  its  brief  called  attention 
to  it  in  the  brief  at  the  bottom  of  page  63.  Appellant  makes  no  conten- 
tion whatever  that  the  deed  of  January  18, 1880,  covers  any  land  north 
of  the  25.foot  limit.'' 

As  we  understand  the  record,  we  are  of  the  opinion  that  the  appellant, 
in  addition  to  the  right  asserted  \mder  the  deed  of  December  20,  1901, 
also  claimed  the  strip  in  controversy  by  virtue  of  the  deed  executed  by 
Wright  January  30,  1880,  to  the  East  Line  &  Red  River  Railroad  Com- 
pany, which  right  the  appellant  subsequently  acquired.  We  did  not 
discuss  the  deed  of  date  December  20,  1901,  because  under  no  view  of 
the  evidence  could  it  have  been  considered  in  determining  the  extent 
of  the  boundaries  of  appellee's  land,  as  determined  by  the  deeds  under 
which  he  holds,  and  which  were  executed  by  the  Wrights  long  prior 
to  the  time  that  the  appellant  acquired  its  additional  deed  in  1901. 
The  original  deed  under  which  the  appellee  deraigns  title,  of  date  June 
11, 1884,  describes  the  land  claimed  by  appellee  as  follows :  '^Beginning 
.  at  the  west  boundary  line  of  the  original  survey  260  1-5  varas  south  of 
the  center  of  Washington  Street;  thence  east  359  varas;  thence  south 
363  1-10  varas;  thence  150  varas  to  the  west  side  of  Texas  Street;  thence 
south  178  varas  to  the  railroad  right  of  way;  thence  with  said  right  of 
way  509  varas  to  the  beginning." 

This  deed  by  its  terms  calls  for  the  railroad  right  of  way,  as  one  of 
the  lines  of  the  survey.  The  only  deed  then  in  existence  that  determined 
the  location  of  the  right  of  way  was  the  deed  that  had  been  previously 
executed  by  the  Wrights  of  date  January  30,  1880,  which  fixed  the 
right  of  way  at  twenty-five  feet  on  each  side  of  the  located  line  of  road. 
The  deed  imder  which  the  appellee  holds,  of  course,  would  extend  to 
where  the  line  of  the  right  of  way  was  found  to  exist,  which  we  deter- 
mine to  bQ  twenty-five  feet  on  each  side  from  the  center  of  the  located 
track.  If  the  land  was  conveyed  to  the  vendors  of  the  appellee  by  the 
deed  above  mentioned,  then  it  is  clear  that  the  subsequent  deed  executed 
by  Mrs.  Wright  to  the  appellant  in  1901,  conveying  the  same  land,  if 
such  is  its  effect,  could  not  be  considered  in  determining  or  in  any  man- 
ner controlling  or  limiting  the  extent  of  the  boundaries  of  the  appellee's 
land  acquired  by  the  deeds  under  which  he  holds,  which  were  executed 
many  years  prior  to  the  time  that  Mrs.  Wright  attempted  to  convey  the 
land  in  1901  to  the  appellant. 

The  motion  for  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused  October  20,  1904. 
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Galveston,  Habrisburq  &  San  Antonio  Eailway  Company  v. 

P.  E.  Whisenhunt. 

Decided  May  18,  1904. 

Itf^Defective  Tools — ^Assumed   Risk. 

The  trial  court  would  not  have  been  warranted,  under  the  evidence  In 
this  case,  in  assuming  as  a  matter  of  law  that  plaintlft,  a  machinist's  helper 
of  thre«  months'  experience,  knew  that  a  brass  punch  was  liable  to  sliver 
and  break  off  under  blows  from  a  hammer,  or  that  the  punch  given  plaintiff 
by  the  machinist  had  been  subjected  to  long  usage  under  the  hammer  thus 
rendering  it  particularly  liable  to  sliver.  The  helper  did  not  assume  the 
risks  incident  to  such  danger. 

ON  motion  for  BEHBABING. 

2rf— Machinist  and   Helper^Vice- Principal — Fellow  Servants. 

The  fact  that  a  machinist  and  his  helper  both  labored  at  a  certain  piece 
of  work«  but  only  one  at  a  time,  did  not  present  the  case  of  a  vice-principal 
doing  a  particular  piece  of  work  in  such  a  manner  as  to  constitute  his  acts 
for  the  time  being  those  of  a  fellow  servant,  the  helper  receiving  his  in- 
juries while  the  machinist  was  standing  some  distance  oft  and  not  engaged 
in  the  same  piece  of  work. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Gk)ggin. 

Baker,  BottSj  Parker  &  Garwood  and  Beall  £  Kemp,  for  appellant. 

Patterson  £  Buckler,  for  appellee. 

JAMES^  Chief  Justice. — The  action  was  brought  by  appellee  for 
damages  for  the  loss  of  an  eye.  He  alleged  he  was  a  machinists  helper 
in  defendant's  machine  shops;  that  defendant  was  negligent  in  supply- 
ing him  with  a  piece  of  brass  for  use  as  a  punch  which  he  used  in  driving 
brass  out  of  a  driving-wheel  box  by  means  of  a  hammer;  that  it  was 
unfit  for  the  purpose;  that  he  had  just  commenced  to  drive  said  brass 
punch  in  when  a  piece  flew  off  of  it  on  account  of  its  being  of  very 
friable  nature  and  easily  broken,  and  struck  him  in  his  right  eye,  putting 
it  out ;  that  he  did  not  know  at  the  time  that  the  use  of  such  a  piece  of 
brass  for  such  a  purpose  was  dangerous,  and  that  he  was  not  warned 
nor  cautioned  about  the  use  of  such  material  for  a  punch,  or  about  the 
danger  attending  its  use. 

The  verdict  was  for  plaintiff  for  $2375.  The  assignments  of  error  all 
relate  to  the  question  of  assumed  risk.    The  propositions  are  as  follows : 

"(1)  When  the  servants  selects  the  implement,  a  simple  tool,  to  be 
used  by  him,  and  it  is  obviously  defective  or  unsuited  to  the  work  or 
he  knows  it  to  be  so,  he  assumes  the  risk  of  using  such  tool  or  instru- 
ment. 

**(2)  When  an  employe  of  at  least  three  months'  experience  working 
in  metal  of  which  an  implement  of  his  own  selection  is  made,  and 
which  instrument  he  knows  to  be  unsuitable  for  his  work,  is  injured  by 
reason  of  his  using  such  implement,  he  must  be  held  to  have  assumed  the 
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risk  of  using  such  implement  and  can  not  recover  if  he  sustains  injury 
arising  from  its  defects. 

^'(3)  Where  as  in  this  instance  the  servant  handles  an  implement, 
the  defects  and  dangers  of  which  are  as  apparent  to  him  as  to  the 
master,  he  is  charged  with  knowledge  of  such  defects  and  dangers  and 
assumes  them.'' 

The  judgment  being  attacked  for  no  other  cause  than  as  indicated  by 
the  above  propositions,  we  need  only  examine  the  testimony  to  deter- 
mine whether  or  not  there  was  evidence  warranting  the  court  in  sub- 
mitting to  the  jury  the  question  of  assumed  risk  in  the  use  of  the  brass 
punch  from  which  the  fragment  came  which  caused  plaintiffs  injury. 
We  must  assume  that  there  were  no  errors  in  the  charge  which  sub- 
mitted the  issue  of  defendant's  negligence  in  connection  with  plaintiffs 
use  of  the  brass  punch,  and  no  error  in  submitting  the  issue  of  assumed 
risk  except  that  the  evidence  was  such  as  made  its  use  a  case  of  assumed 
risk  by  plaintifE  as  a  matter  of  law. 

There  was  testimony  as  follows:  Plaintiff  had  been  working  there 
in  the  capacity  of  machinist's  helper  for  three  months,  the  work  of  driv- 
ing brass  out  of  driving  boxes  having  been  his  chief  work,  and  he  had 
never  previously  worked  for  a  railroad  company.  There  was  evidence 
that  he  was  under  the  direction  of  the  machinist  in  doing  his  work.  Up 
to  the  previous  day  the  kind  of  punch  used  was  made  of  wrought  iron, 
which  broke  and  went  to  the  blacksmith  shop  for  repair.  Plaintiff  tes- 
tified that  after  the  iron  punch  broke,  on  the  day  before  this  accident, 
the  machinist  with  whom  he  was  working  as  helper  brought  this  piece 
of  brass  and  said,  "We  will  use  this,"  and  we  used  it  that  evening.  Plain- 
tiff had  never  used  it  before.  They  went  to  work  with  it  at  7  o'clock  the 
next  morning,  using  it  continuously,  and  at  9  the  accident  occurred.  He 
testified  also  that  he  did  not  know  that  brass  was  liable  to  split  off  or 
sliver.  Kersey,  appellant's  foreman,  testified  that  brass  is  somewhat 
liable  to  break  after  being  used  for  a  while;  it  might  break  after  being 
hammered  considerably,  after  being  flattened  out  considerably,  after 
long  usage  under  the  hammer,  by  reason  of  pounding  the  metal  together 
it  slivers.  Brass  is  somewhat  liable  to  sliver  off,  break  off,  small  portions 
of  it.  You  can  not  tell  by  looking  at  iron  or  steel  or  brass  whether  it 
is  going  to  sliver  at  the  time.  This  slivering  off  is  on  account  of  the 
granulation  and  the  constant  use  of  the  metal  producing  a  change^  and 
the  metal  has  a  tendency  to  assume  its  original  condition  and  form  into 
grains,  or  pieces,  and  these  pieces  will  separate.  They  separate  on  the 
outside  by  the  constant  hammering  of  the  material  and  sometimes  they 
will  fly  off  in  pieces,  either  iron,  steel  or  brass. 

Cregan,  the  machinist  of  whom  plaintiff  was  the  helper,  testified  that 
the  punch  was  an  old  driving  brass;  that  it  was  an  old  piece  of  brass 
and  had  been  used  as  a  punch  before.  If  it  should  be  said  that  plain- 
tiff knew  that  any  metal  was  apt  to  split  or  sliver  after  long  usage  under 
the  hammer,  still  the  evidence  here  does  not  make  it  appear,  at  least  not 


G.  H.  &  S.  A.  By.  Co.  v.  Whisbnhunt.  137 

conclnsiyely,  that  he  knew  this  implement  had  been  subjected  to  such  ase 
as  would  make  it  apt  to  sliver. 

This  testimony  being  in  the  case^  we  are  of  opinion  that  the  court 
would  not  have  been  warranted  in  assuming^  as  we  are  now  asked  to  do, 
that  plaintiff  either  knew  while  using  this  brass  implement,  the  danger 
that  was  present  in  using  it,  or  that  he  necessarily  must  have  known  such 
danger,  which  is  essential  to  assumed  risk.  Missouri  K*  &  T.  By.  Co. 
V.  Hannig,  91  Texas,  351 ;  Texas  &  N.  0.  By.  Co.  v.  Bingle,  91  Texas, 
287;  De  La  Vergne  B.  M.  Co.  v.  Stahl,  24  Texas  Civ.  App.,  471,  60 
S.  W.  Bep.,  319. 

Affirmed. 

OK  MOTION  FOR  REHEARING. 

The  only  grounds  of  the  motion  which  we  deem  necessary  to  discuss 
are  those  which  insist  that  the  testimony  did  not  show  any  act  of  negli- 
gence on  the  part  of  defendant,  and  that  Cregan,  whose  helper  plaintiff 
was,  was  in  reference  to  the  cause  of  plaintiff's  injury  the  fellow  servant. 

As  stated  in  the  opinion  on  file,  there  was  evidence  that  plaintiff  was 
working  under  the  direction  and  orders  of  Cregan.  Plaintiff  testified 
that  most  of  the  time  they  worked  together  in  this  business  of  driving 
brass  out  of  the  driving  wheels.  It  seems  from  the  testimony  of  both 
of  them  that  one  would  work  at  a  time.  '^Sometimes  I  would  hit  and 
sometimes  Cregan  would  hif  The  morning  plaintiff  was  hurt  he  tes- 
tified he  had  used  the  hammer  on  this  piece  of  brass  from  7  until  9. 
Cregan  had  used  it  the  day  before,  and  so  had  he.  The  effect  of  the  tes- 
timony is  that  they  worked  with  it  separately.  Cregan  testified  that  at 
the  time  plaintiff  was  hurt  he  was  engaged  in  driving  the  punch  and  he, 
Cregan,  was  standing  off  some  distance.  If  this  evidence  be  true,  Cregan 
was  not  engaged  at  the  time  in  the  work  in  which  plaintiff  was  hurt. 
Nor  was  plaintiff  hurt  by  any  act  which  Cregan  was  doing  at  the  time. 
The  facts  do  not  present  the  case  of  a  servant  and  his  vice-principal 
doing  a  particular  work  together,  in  such  manner  as  to  make  the  acts 
of  the  vice-principal,  for  the  time  being,  those  of  a  fellow  servant.  The 
negligence  for  which  the  recovery  was  had  consisted  in  Cregan's  pro- 
viding this  brass  punch,  the  use  of  which  he  directed.  In  this  respect 
the  evidence  was  sufficient  to  show  that  he  acted  in  the  capacity  of 
vice-principal. 

We  have  written  this  in  deference  to  appellant's  theory  that  the  state 
of  the  evidence  as  to  Cregan's  relation  to  plaintiff  ought  to  necessitate  a 
reversal,  although  the  assignments  of  error  raise  the  question  of  as- 
sumed risk  only. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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■ 

D.  R.  Fant  v.  W.  W.  Jones. 

Decided  May  18,  1904. 

1^ — Dismissal  of  Cause— New  Trial — Delay  in  Filing  Motion. 

A  delay  of  five  days  in  presenting  a  motion  for  new  trial,  upon  dla* 
missal  of  plaintiffs  cause  for  want  of  prosecution,  was  not  excused  by  the 
fact  that  plaintiff  was  unable  to  communicate  with  his  attorneyr  it  being 
incumbent  upon  him  to  engage  other  counsel,  if  he  intended  to  move  for  new 
trial,  immediately  upon  finding  that  he  could  not  reach  such  attorney;  nor 
is  such  a  delay  excusable  upon  the  ground  of  sickness,  it  not  appearing  that 
he  was  prevented  thereby  from  attending  to  his  other  business. 

ON  MOTION  FOR  REHEARING. 

2. — Practica  on  Appeal— Overruling  Motion  for  New  Trial. 

Although  a  motion  for  new  trial  filed  more  than  two  days  after  dis- 
missal of  plaintiff's  cause  was  entertained  and  overruled,  the  appellate  court 
may  nevertheless  affirm  the  Judgment  of  dismissal  on  an  insufficient  show* 
ing  of  reason  for  the  delay  without  passing  on  the  questions  raised. 

3d — Negligence  of  Attorney— Setting  Aside  Judgment. 

When  a  case  has  been  disposed  of  a  litigant  is  not  entitled  to  have  the 
judgment  set  aside  where  it  appears  that  it  was  the  result  of  the  negligence 
of  his  attorney. 

Appeal  from  the  District  Court  of  Bee.  Tried  below  before  Hon. 
Jas.  C.  Wilson. 

Ogden  &  Brooks  and  S.  J.  LancasieVj  for  appellant. 

Dougherty  <&  Dougherty  and  John  C,  Beasley,  for  appellee 

JAMES,  Chief  Justice. — This  is  an  appeal  from  an  order  denying 
appellant  a  new  trial. 

Fant  sued  Jones  for  damages  for  the  alleged  breach  of  a  contract  of 
Nov.ember  2,  1898,  to  deliver  him  1000  cows  with  calves.  The  action 
had  been  pending  some  years,  had  been  tried  at  the  February  term^ 
1901,  when  the  jury  failed  to  agree.  The  case  was  continued  at  Sep- 
tember term,  1901,  on  account  of  sickness  of  plaintiff,  and  had  been 
since  continued  from  term  to  term  by  agreement  of  the  parties. 

On  February  8,  1904,  the  case  was  regularly  called  for  trial,  and 
dismissed  for  want  of  prosecution. 

On  February  13th  plaintiff  filed  a  motion  for  new  trial,  and  on  Feb- 
ruary 15th  an  amended  motion. 

Inasmuch  as  we  have  come  to  the  conclusion  that  plaintiff  in  con- 
nection with  the  motion  did  not  show  a  reasonable  excuse  for  not  filing 
it  within  the  time  prescribed  by  statute,  it  is  not  necessary  for  us  to 
decide  whether  or  not,  if  filed  in  time,  the  showing  made  would  have 
entitled  plaintiff  to  a  new  trial. 

The  dismissal  occurred  on  Monday,  February  8,  1904.  On  February 
9th  Fant,  then  in  San  Antonio,  was  notified  by  telephone  that  the  case 
had  been  dismissed.  Plaintiffs  attorney  had  left  Beeville  the  day  be- 
fore on  what  he  states  was  very  important  business,  the  nature  of  which. 
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howeyer,  was  not  disclosed.  Plaintiff  made  a  showing  that  he  was  not 
able  to  safely  go  to  Beeville  to  attend  court  on  account  of  his  physical 
healthy  but  it  does  not  appear  that  his  sickness  was  such  as  disabled 
him  from  attending  to  his  affairs.  Beeville  and  San  Antonio  were 
connected  by  telegraphy  telephone  and  daily  trains.  Plaintiff  in  his 
motion  states  that  immediately  on  learning  that  said  judgment  had  been 
rendered  he  endeavored  to  get  into  communication  with  his  attorney, 
and  did  not  succeed  in  doing  so  until  he  found  him  in  San  Antonio  on 
February  12th,  when  he  secured  his  affidavit  and  immediately  employed 
his  present  counsel.  They  filed  the  motion  the  following  day,  the  13th. 
These  are  substantially  the  facts  which  concern  plaintiff's  excuse  for 
not  having  filed  his  motion  for  new  trial  in  time. 

In  our  opinion  they  do  not  exhibit  any  reasonable  excuse  for  the 
failure  to  do  so.  He  Imew  of  the  judgment  of  the  9th.  He  had  all  next 
day  in  which  to  file  his  motion,  which  he  could  readily  have  caused  to 
be  done.  Not  only  was  it  shown  that  there  was  a  daily  train  to  Bee- 
ville, but  the  fact  is  that  the  counsel  he  engaged  on  the  12th  filed  this 
motion  in  Beeville  on  the  13th.  That  he  was  ill  enough  to  forbid  his 
leaving  home  to  attend  court  was  no  excuse  for  not  filing  the  motion 
when  his  ability  to  transact  ordinary  business  was  not  negatived,  and 
also  when  from  his  own  showing  it  appears  he  was  able  to  make  persist- 
ent effort  to  communicate  with  his  attorney  from  and  after  learning 
of  the  judgment.  His  failure  to  get  into  communication  with  his  at- 
torney does  not  offer  a  reasonable  excuse,  when  it  is  apparent  that  any 
real  attempt  to  communicate  with  the  latter  at  Beeville  must  have  re- 
sulted in  plaintiff  being  informed  of  the  fact  that  he  was  not  there. 
The  statement  in  the  motion,  "That  immediately  on  learning  that 
said  judgment  had  been  rendered  he  endeavored  to  get  into  communi- 
cation with  the  said  Hill  and  did  not  succeed  in  doing  so  until  he  found 
him  in  San  Antonio  on  the  12th  day  of  February,'*  implies  that  he 
knew  on  the  9th  that  his  attorney  was  not  in  Beeville  or  could  not  be 
found,  and  that  he  set  to  work  to  find  him.  When  he  ascertained,  as 
he  must  have  done  on  the  9th,  that  his  attorney  was  not  in  Beeville,  and 
he  could  get  no  trace  of  him,  the  advisability  or  the  necessity  would 
have  suggested  itself  to  any  reasonable  person  in  plaintiff's  situation, 
of  resorting  to  other  counsel  in  reference  to  a  new  trial,  if  he  intended 
to  pursue  such  course.  The  energy  which  plaintiff  appears  to  have 
used  in  trying  to  find  his  attorney  would  have  enabled  him  to  file  his 
motion  in  time,  if  it  had  been  directed  to  that  end. 

Plaintiff  was  charged  with  knowledge  of  the  law  limiting  the  time 
for  filing  such  motions,  and  does  not  even  attempt  to  negative  the  fact 
that  he  had  such  knowledge.  While  the  courts  should  not  be  too  strict  in 
reference  to  granting  new  trials,  they  should  not  encourage  indifference 
in  reference  to  the  filing  of  such  motions  in  time. 

The  order  overruling  the  motion  is  a  general  one,  and  it  is  our  duty 
to  sustain  it  on  any  theory  of  the  evidence  which  may  support  it.  The 
court  may  have  concluded  that  plaintiff's  motion,  which  came  in  more 
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than  two  days  after  the  judgment,  was  not  attended  with  a  showing  that 
excused  the  delay,  and  for  this  reason  overruled  it.  We  are  of  opinion 
that  this  course  was  warranted ;  and  that  under  the  circumstances  indi- 
cated plaintiff  is  not  in  a  position  to  have  the  merits  of  his  motion  re- 
viewed, as  he  would  have  been  as  matter  of  legal  right  had  his  motion 
been  filed  in  time.  Plaintiff's  legal  rights  would  have  been  violated 
had  the  court  dismissed  his  motion  instead  of  overruling  it. 
The  judgment  is  aflBrmed. 

Afjp>rmed. 

ON  MOTION  FOR  REHEARING. 

The  motion  insists  that  as  the  judge's  order  shows  that  he  considered 
the  motion  and  the  affidavits,  notwithstanding  the  motion  was  filed 
after  the  two  days,  he  did  not  base  the  order  on  that  fact,  but  enter- 
tained the  motion  and  overruled  it  instead  of  dismissing  ft,  and  there- 
fore this  court  should  have  passed  on  the  question  as  though  the 
motion  had  been  filed  in  time.  It  seems  to  us  that  the  order,  which 
states  no  reasons  for  overruling  the  motion,  should  be  sustained  on 
any  view  which  will  support  it. 

In  Foster  v.  Martin,  20  Texas,  119,  on  a  motion  filed  too  late,  the 
court,  made  an  order  overruling  the  motion,  and  one  of  the  reasons 
given  for  affirming  the  judgment  was  that  no  sufficient  excuse  was  shown 
why  the  motion  was  not  filed  in  time. 

Even  on  appellant's  theory  there  appears  to  be  no  reason  for  disturb- 
ing the  judgment. 

Where  a  case  is  thus  disposed  of  a  litigant  is  not  entitled  to  have  the 
judgment  set  aside  where  it  appears  that  it  was  the  result  of  the  negli- 
gence of  his  attorney.  Browning  v.  Pumphrey,  81  Texas,  167;  Power 
V.  Gillespie,  27  Texas,  370.  The  court  on  the  testimony  before  it  might 
have  concluded  that  such  was  the  fact.  The  case  for  plaintiff  appears 
to  have  been  totally  unprepared  for  trial.  It  is  immaterial  whether  or 
not  this  was  the  fault  of  plaintiff  or  of  his  counsel.  Defendant  was 
ready  for  trial  when  the  case  was  called,  and  had  at  considerable 
trouble  and  expense  brought  witnesses  from  a  distance  to  Beeville. 
Under  these  circumstances  suppose  the  plaintiff's  attorney  had  been 
in  attendance  on  the  court,  would  not  the  result  have  been  the  same? 
It  was  not  made  to  appear  that  plaintiff's  case  could  have  been  sustained 
by  his  own  testimony,  and  it  does  appear  from  his  showing  that  it 
depended  on  the  testimony  of  other  witnesses.  These  witnesses  had 
not  been  subpoenaed,  nor  their  depositions  taken,  and  they  were  not 
shown  to  reside  in  Beeville.  The  testimony  shows  affirmatively  that 
the  attorney  had  no  reason  whatever  at  any  time  to  believe  that  the 
case  would  be  postponed  when  called.  Altliough  the  attorney  had  been 
informed  by  plaintiff  by  telephone  that  he  was  unable  by  reason  of  sick- 
ness to  be  present,  the  attorney  was  in  no  position  to  present  that  fact, 
by  affidavit,  sufficiently  for  the  purpose  of  procuring  a  continuance. 
Under  these  circumstances,  if  he  had  not  absented  himself,  it  is  evident 
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(at  least  the  strong  probability  is)  that  plaintiff  would  have  had  to  take 
a  nonsuit  or  suffer  judgment  to  go  against  him.  Would  it  have  been 
contended  in  that  event  that  plaintiff  would  have  been  entitled  to  a 
new  trial  ?  If  not^  it  seems  to  us  absurd  to  say  that  he  was  in  a  better 
position  because  his  counsel  was  absent. 

The  real  reason  why  matters  were  allowed  to  take  the  course  they 
did  was  probably  the  simple  fact  of  negligence  in  the  preparation  of 
plaintiff's  case  for  trials  and  the  court  would  have  been  justified  in  con- 
cluding^ as  it  may  have  done,  that  such  was  the  case. 

Besides  the  motion  and  affidavits  failed  to  show  any  facts  from  which 
the  court  could  have  determined  that  there  was  a  meritorious  cause 
of  action,  such  a  showing  as  would  indicate  a  reasonable  possibility  of 
plaintiff's  obtaining  through  a  trial  the  recovery  sought. 

We  would  be  inclined  to  hold  that  a  litigant  should  have  a  new  trial 
where  the  order  of  dismissal  is  the  result  of  his  attorney's  sudden  and 
unexpected  desertion  of  his  case  at  the  critical  time,  and  to  no  other 
cause.  Such  a  condition  is  very  different  from  where  the  judgment 
may  be  ascribed  to  negligence  of  plaintiff  or  his  attorney. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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El  Paso  Electric  Railway  Company  y.  I.  Alderetb. 

Decided  May  18,  1904. 

1. — Passenger— Ejectment— Folded  Transfer. 

A  passensrer  did  not  forfeit  his  rig^t  to  oexnain  on  a  street  car  by  re- 
fusing, upon  the  conductor's  demand,  to  unfold  a  transfer  tendered  by  him 
or  In  refusing  to  pay  fare  again.  Evidence  held  to  show  no  improper  con- 
duct nor  profane  language  on  the  part  of  a  passenger  ejected  for  such  re- 
fusal. 

SL — Contributory  Misconduct — ^Burden  of  Proof — Requested  Charge. 

A  requested  charge  designed  to  correct  alleged  error  in  the  main  charge 
in  placing  the  burden  of  proving  contributory  misconduct  on  defendant.  In 
an  action  for  damages  for  ejectment  of  a  passenger  from  a  street  car,  was 
properly  refused,  the  burden  being  in  fact  on  defendant,  it  would  seem,  the 
same  as  contributory  negligence. 

3^^-Charge— Burden  of  Proof — Prepoirderance  of  Evidence. 

A  charge  making  it  a  condition  of  plaintlfTs  recovery  that  he  "prove  by 
a  preponderance  of  the  evidence  the  truth  of  the  facts  alleged  by  him  and 
you  will  decide  the  Issues  submitted  to  you  in  this  charge  upon  a  preponder- 
ance of  the  evidence/'  was  not  objectionable  as  requiring  the  Jury  to  decide 
all  issues  submitted  to  them  upon  a  preponderance  of  the  evidence. 

4. — Defective  Assignment  of  Error^Proposition. 

An  assignment  of  error  not  accompanied  by  a  proposition  of  law  will 
not  be  considered. 

ON  MOTION  FOR  BEHEARING. 

6. — Requested  Charge — Correcting  Error  in  IVIain  Charge. 

A  requested  charge  designed  to  correct  alleged  error  in  the  main  charge 
can  not  be  considered  where  there  is  no  assignment  of  error  directed  to  the 
alleged  error. 

Appeal  f  roiD  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
A.  M.  Walthall. 

Clark,  HawJcins  dc  Franklin,  for  appellant* 

TF.  M.  Stanton,  for  appellee. 

,  JAMES,  Chief  Justice. — ^The  action  is  by  appellee  for  damages  for 
being  ejected  from  a  street  car. 

The  first,  second,  third  and  fifth  assignments  of  error  complain,  in 
eflEect,  that  the  undisputed  evidence  showed  that  plaintiff's  own  mis- 
conduct was  the  cause  of  his  being  ejected,  and  that  the  conductor  was 
justified  in  ordering  or  putting  him  off. 

The  propositions  under  these  assignments  are  copied : 

*'(1)  The  evidence  was  undisputed  that  the  plaintiff's  profanily  and 
misconduct  proximately  contributed  to  cause  any  injury  he  may  have 
sustained. 

"(2)  The  uncontradicted  evidence  shows  that  the  plaintiff's  own 
misconduct  was  the  proximate  cause  of  his  being  ejected  from  said  car. 

"(3)  The  plaintiff's  insolent  manner  in  shoving  the  paper  in  the 
face  of  the  conductor,  his  profane  refusal  to  unfold  the  paper,  his  refusal 
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to  pay  his  fare  or  present  a  transfer^  justified  the  conductor  in  putting 
or  ordering  him  off  the  car. 

"(4)  The  evidence  is  undisputed^  and  from  it  no  two  minds  of  ordi- 
nary intelligence  could  differ^  in  the  inference  or  conclusion  that  the 
plaintiff's  want  of  care  and  prudence  amounting  to  positive  misconduct 
was  prompted  by  a  motive  on  his  part  to  be  ejected  or  ordered  from  said 
car^  that  he  might  sue  defendant  as  he  has  done  in  this  case. 

"(5)  The  undisputed  evidence  shows  that  the  car  was  crowded,  and 
that  the  conduct  of  plaintiff  in  declining  with  an  oath  the  courteous 
request  of  the  conductor  to  imfold  the  paper  and  disclose  that  he  had  a 
transfer  entitling  him  to  ride,  was  negligence  on  the  part  of  plaintiff, 
and  that  such  negligence  or  misconduct  proximately  contributed  to  cause 
whatever  injury,  if  any,  or  humiliation  the  plaintiff  complained  of.^' 

These  assignments  must  be  disposed  of  from  the  testimony,  which  was 
conflicting.  The  following  were  the  facts,  if  the  jury  believed  plaintiff, 
and  this  they  appear  to  have  done :  He  had  taken  a  car  at  Washington 
Park,  paid  his  fare,  and  at  the  Sheldon  Hotel  got  a  transfer  to  go  to 
Juarez.  He  was  in  a  trailer.  When  the  conductor  came  to  him  he 
went  into  his  vest  where  he  had  the  transfer  ticket  and  handed  it  to 
him.  The  conductor  said,  "Unfold  it.*'  He  said,  "No,  I  won't  unfold 
it."  The  conductor  then  said,  "If  you  wont  unfold  it  give  me  a  nickel." 
Plaintiff  testified :  "He  just  chucked  it  at  my  face,  and  it  hit  me  right 
on  my  chin  and  it  fell  in  my  lap.  *  ♦  *  After  it  fell  on  my  lap  he 
rung  the  bell,  put  one  hand  on  my  collar,  the  other  on  my  arm,  and 
gave  me  a  jerk ;  the  car  stopped  all  of  a  sudden  this  way,  then  he  gave 
me  a  jerk  and  this  foot  fell  this  way  on  the  floor.  As  the  car  stopped 
I  fell  against  the  handle  of  the  car  right  on  my  back.  I  went  then  down 
to  the  ground;  yes  sir.  It  was  all  I  could  do  to  keep  from  falling  on 
my  face.  ♦  ♦  ♦  Judge  Falvey  stood  ahead  of  me  on  thQ  rear  of  the 
front  car.  I  said,  'Judge,  see  this  man  threw  me  off;  I  have  got  a 
transfer.'  This  man  was  pretty  excited;  he  said  'Get  back  on  the  car.* 
I  said,  Tfo,  I  wont  get  back.  I  will  take  the  next  car.'  I  was  afraid 
of  him ;  he  was  pretty  excited, — ^mad.  I  could  see  his  lips  tremble  this 
way.  I  first  noticed  that  expression  on  his  face  when  I  first  told  him 
I  would  not  unfold  the  ticket.  I  think  it  may  have  been  rolled  over 
twice  this  way.  I  handed  it  over  to  him  this  way.  It  was  not  rolled 
like  a  cigarette.  When  I  said  I  would  not  give  him  a  nickel  he  just 
grabbed  me  this  way  and  the  car  stopped  at  the  same  time  he  gave  me 
the  jerk.  I  certainly  was  humiliated ;  car  full  of  people.  *  ♦  *  i 
was  not  prepared  to  make  a  fight.  I  did  not  know  him.  Had  not  seen 
him  before.  I  had  a  pain  in  my  back  for  a  good  many  days.  I  went 
to  see  Dr.  Bush  about  it.  I  guess  I  had  a  pain  in  my  back  three  or  four 
days.  Still  if  I  sat  down  in  a  chair  without  stirring  a  little  bit,  I  have 
a  pain  in  my  back  at  the  place  where  I  was  hurt  ♦  *  ♦  i  was  sit- 
ting this  way;  he  was  standing  out  here;  grabbed  me  in  this  way;  put 
one  of  his  hands  right  on  my  collar,  the  other  one  on  my  arm ;  he  gave 
me  a  jerk ;  as  he  gave  me  a  jerk  the  car  stopped  suddenly  at  the  same 
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time^  and  I  fell  against  that  handle  right  on  my  back.  I  was  still  on 
the  car.  I  fell  off  the  car  at  the  same  time.  I  did  not  fall  on  my  face ; 
I  fell  on  my  feet.  I  am  willing  to  say  to  this  jury  that  he  threw  me  off 
the  car." 

He  testified  further  on  cross-examination  also  that  he  was  not  imder 
the  influence  of  liquor.  That  when  the  conductor  approached  him  he 
said  "Fare."  "I  went  into  my  pocket  and  pulled  out  the  transfer. 
This  is  the  transfer.  It  was  folded  up  as  it  is  now.  He  asked  me  to 
unfold  it.  I  said  it  was  a  transfer.  He  said  unfold  it.  That  was  the 
second  time  he  asked  me.  I  said  ^Damned  if  I  am  going  to  unfold  it; 
unfold  it  yourself.*  He  said,  ^Give  me  a  nickel  ;*  he  put  his  hand  in  my 
face  this  way  and  threw  it  right  back  at  me.  I  put  it  in  his  hand  and 
he  threw  it  right  back  at  me.  ♦  ♦  ♦  When  I  called  to  Judge  Falvey 
I  had  in  mind  a  suit  against  the  company.  *  *  ♦  i  said  a  while 
ago  I  would  not  get  back  on  because  I  was  afraid  of  him.  He  was  pretty 
excited.     It  all  happened  in  a  minute's  time." 

Another  witness  testified  that  when  the  conductor  got  to  where  Alde- 
rete  was  they  had  some  words,  and  that  the  conductor  got  him  by  the 
neck  and  by  the  coat  and  threw  him  down  on  the  ground. 

Dr.  Bush  testified  that  he  examined  plaintiff's  back  and  found  a  bruise 
at  the  lower  part  of  the  spinal  column  as  big  as  a  silver  dollar,  perhaps 
larger.  It  could  have  been  caused  by  being  thrown  against  the  end  of  a 
car  seat.  Plaintiff  testified  that  it  was  the  next  day  after  the  occurrence 
that  he  went  to  Dr.  Bush. 

In  reference  to  the  testimony  of  Mrs.  Smith,  a  witness  for  defendant, 
plaintiff  testified :  "I  called  on  this  colored  woman  that  testified  here, 
Mrs.  Smith.  T  had  a  conversation  with  her.  She  told  me — ^up  to  that 
time  I  understood  by  her  testimony  up  to  yesterday  I  had  her  subpoenaed 
up  here — shestold  me  there  was  two  people  between  us,  and  said,  4  could 
not  see  what  was  going  on,  only  that  I  saw  the  conductor  had  his  hand 
on  the  back  of  your  neck.'  That  is  just  exactly  what  she  told  me;  says, 
*I  could  not  see  very  well  because  there  were  two  other  people  between 
us.'     She  just  said  it  was  an  outrage." 

All  of  said  assignments  allege  that  the  testimony  was  such  that  under 
certain  charges  given  by  the  court  the  jury  should  have  found  in  favor 
of  defendant.     The  charges  themselves  are  not  questioned. 

According  to  the  above  evidence  some  of  the  facts  stated  in  the  propo- 
sitions advanced  did  not  occur.  There  was  no  profanity  used  by  plain- 
tiff. If  he  formed  the  intention  to  sue  defendant  after  he  was  ejected, 
as  could  be  found  from  the  testimony,  then  it  was  not  a  fact  that  what 
he  did  in  the  car  was  done  with  a  motive  or  desire  to  be  evicted  in  order 
that  he  might  sue. 

We  think  that  it  sufficiently  appears  from  the  above  testimony  that 
plaintiff  did  not  forfeit  his  right  to  remain  on  the  car  by  what  he  did. 
He  was  a  passenger,  had  his  transfer,  and  tendered  it  to  the  conductor 
when  the  latter  requested  his  fare.  The  conductor  had  no  right'  to  reject 
the  transfer,  and  refuse  to  examine  it,  because  it  was  folded.    The  jury 
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heard  plaintiff's  Btatement  as  to  how  the  ticket  was  folded,  and  saw  the 
very  ticket  as  plaintiff  said  it  was  folded^  and  probably  concluded  that 
the  conductor's  act  in  demanding  that  plaintiff  hand  it  to  him  unfolded 
was  frivolous,  arbitrary  and  unreasonable.  It  might  as  well  be  held 
that  if  he  had  tendered  a  dollar  bill  folded  the  conductor  could  have 
refused  it,  and  put  him  off  if  he  did  not  unfold  it.  We  think  plaintiff 
was  not  guilty  of  improper  conduct  by  which  he  forfeited  his  rights  as 
a  passenger  by  refusing  to  comply  with  the  conductor's  arbitrary  de- 
mand, even  though  in  doing  so  he  made  use  of  the  emphatic  language 
shown.  The  expression  was  neither  obscene  nor  profane;  and  it  did  not 
constitute  disorderly  conduct  justifying  his  eviction,  especially  where 
the  jury  may,  with  much  propriety,  have  considered  that  it  was  the 
natural  result  of  provocation  offered  by  defendant's  own  officer. 

The  following  charge  was  refused  and  its  refusal  complained  of  by 
the  sixth  assignment:  ''You  are  charged  that  if  you  believe  from  the 
evidence  that  the  misconduct  of  the  plaintiff,  if  any,  caused  or  proxi- 
mately contributed  to  cause  his  injuries,  if  any,  then  you  are  charged 
to  return  a  verdict  for  the  defendant."  Appellant's  proposition  is  that 
this  instruction  "would  have  cured  the  error  on  the  seventh  paragraph 
of  the  court's  charge  in  placing  the  burden  of  proof  on  defendant,  said 
seventh  paragraph  stating,  'You  are  instructed  that  if  you  believe  from 
the  preponderance  of  the  evidence  that  the  conductor  on  defendant's 
car  politely  requested  defendant  to  pay  his  fare,'  etc."  The  requested 
charge  was  designed  as  a  submission  of  contributory  misconduct  on  the 
part  of  plaintiff,  and  it  would  seem  that  the  burden  of  proof  on  such  an 
issue  would  be  on  defendant  the  same  as  contributory  negligence.  How- 
ever, we  fail  to  perceive  that  the  requested  instruction  would  have  been 
understood  by  the  jury  as  having  reference  to  or  as  qualifying  said  para- 
graph in  respect  to  the  burden  of  proof,  if  the  latter  could  be  taken  as 
placing  the  burden  of  proof  on  defendant. 

The  eighth  assignment  complains  of  the  eighth  paragraph  of  tbe 
charge :  "The  burden  of  proof  in  this  case  is  on  the  plaintiff,  and  be- 
fore he  is  entitled  to  recover  he  must  prove  by  a  preponderance  of  the 
evidence  the  truth  of  the  facts  alleged  by  him  and  you  will  decide  the 
issues  submitted  to  you  in  this  charge  upon  a  preponderance  of  the  evi- 
dence." The  proposition  is  that  it  was  erroneous  and  calculated  to 
mislead  the  jury  to  tell  them  that  they  should  decide  all  issues  submitted 
to  them  upon  a  preponderance  of  the  evidence.  There  was  no  error  in 
the  instruction.  The  jury  were  simply  told  to  determine  all  matters 
of  fact  according  to  the  preponderance  of  the  evidence.  The  latter  part 
of  said  instruction  did  not  place  the  burden  of  proof  on  any  one,  but 
tells  the  jury  to  arrive  at  the  facts  from  the  preponderance  of  the  evi- 
dence with  reference  thereto.  The  first  part  placed  the  burden  upon 
plaintiff  as  to  all  his  allegations,  and  of  this  defendant  does  not  and 
certainly  can  not  complain. 

The  seventh  assignment  is  not  accompanied  by  a  proposition  of  law 
and  therefore  we  do  not  consider  it. 

36  civ.— 10 
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The  tenth  is  that  as  plaintiff  sustained  no  physical  injuries  and  suf- 
fered no  humiliation^  the  verdict  is  so  grossly  excessive  as  to  shock  the 
conscience  of  honest  men.  This  assignment  does  not  accord  with  the 
evidence.    The  verdict  is  not  excessive. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  EEHEABING. 

The  motion  relates  to  what  the  court  says  in  reference  to  the  sixth 
assignment  of  error.  The  refused  charge  is  as  set  forth  in  the  opinion. 
The  point  insisted  on  is  that  ^^the  requested  instruction  would  have  cured 
the  error  in  the  seventh  paragraph  of  the  charge  in  placing  the  burden  of 
proof  in  defendant.^'  As  we  have  stated^  the  requested  instruction  as 
framed  would  not  have  directed  the  minds  of  the  jury  to  the  alleged 
feature  of  the  charge,  so  as  to  have  the  effect  of  qualifying  it.  Nor  is 
there  any  assignment  which  questions  that  paragraph  of  the  court's 
charge  in  any  respect.  If  there  is  error  in  that  paragraph  in  placing 
the  burden  on  defendant,  by  requiring  certain  facts  to  be  found  by  the 
preponderance  of  evidence  in  order  to  warrant  a  verdict  for  defendant, 
it  is  not  presented  by  an  assignment  of  error  directed  to  that  paragraph, 
and  the  request  was  not  so  framed  as  to  have  the  effect  of  relieving  the 
charge  of  such  error. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Alfbed  T.  Eastland  et  al.  v.  H.  Maney^  Sb. 

Decided  May  18,  1904. 

Irf— Prinoipal  and  Agent — Subagent. 

Where  an  agent  employed  to  sell  land  situated  in  this  State  is  a  resident 
of  another  State,  it  is  a  fair  presumption  that  a  sale  by  a  subagent  is  con- 
templated and  the  principal  is  bound 'for  his  compensation. 

2^— Pleading— Authority  of  Agent. 

Allegations  in  a  petition  that  an  agent  employed  to  sell  land  was  a  non- 
resident, and  the  subagent  a  resident  of  the  county  In  which  the  land  lay. 
were  sufficient  to  admit  proof  of  the  authority  of  the  agent  to  employ  a  sub- 
agent. 

dtf— Evidence— Answer  of  One  of  Several  Defendants. 

The  answer  of  one  of  several  defendants  stating  thie  substance  of  letters 
written  by  him  was  properly  admitted,  as  to  him,  and  if  other  defendants 
desired  its  effect  confined  to  him  they  should  have  asked  the  court  to  so 
restrict  It. 

4v— Agency — Evidence  Insufficient  to  Show. 

Evidence  held  insufficient  to  show  agency  and,  therefore,  no  authority 
of  the  alleged  agent,  to  employ  a  subagent. 

5ri — Same— Evidence— Declarations  of  Agent. 

Letters  of  an  agent  to  a  subagent  should  not  be  admitted  in  evidence  to 
show  his  agency,  in  the  absence  of  other  proof,  being  an  attempt  to  prove 
agency  by  the  antecedent  declarations  of  the  agent. 

6* — Charge— Harmless  Error. 

An  erroneous  charge  is  harmless  where  it  appears  that  the  Jury  disre- 
garded the  erroneous  instruction-  and  did  not  act  upon  it. 

Appeal  from  the  District  Court  of  Frio.  Tried  below  before  Hon. 
E.  A.  Stevens. 

B.  W.  Henderson  and  F.  B.  Earnest,  for  appellants. 

TT.  A.  H.  Miller,  Mason  Maney,  and  C.  A.  Davies,  for  appellee. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  against  F. 
A.  Hihn,  as  agent  of  the  heirs  of  Thomas  B.  Eastland^  deceased,  to 
recover  the  sum  of  $664.20,  alleged  to  be  due  as  commissions  for  the  sale 
of  a  tract  of  land  in  Frio  County.  A  writ  of  attachment  was  levied  upon 
the  land.  Alfred  T.  Eastland,  Josephine  Eastland,  Fredrika  Eastlaud, 
Joseph  L.  Eastland,  Thomas  B.  Eastland  and  Van  L.  Britton,  resi- 
dents of  the  State  of  California,  intervened  in  the  suit  and  alleged 
that  they  were  the  owners  in  fee  simple  of  the  land,  concerning  the  sale 
of  which  appellee  claimed  commission;  that  Hihn  owned  no  interest 
in  the  land;  that  he  was  never  at  any  time  authorized  by  them  to  make 
any  contract  of  sale  of  their  land,  and  that  the  only  authority  he  had 
was  to  receive  and  submit  to  them  any  offers  for  the  purchase  of  the 
land  for  them  to  accept  or  reject  as  they  saw  proper.  Exceptions  were 
also  urged  to  the  petition,  which  were  overruled  by  the  court.  No 
answer  was  filed  by  Hihn.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  against  the  interveners,  Alfred  T.  East- 
land, Josephine  Eastland,  Joseph  L.  Eastland  and  Van  L.  Britton,  in 
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the  STim  of  $583.07^  and  in  favor  of  Fredrika  Eastland^  Thomas  B. 
Eastland  and  F.  A.  Hihn. 

It  is  a  general  rule  of  the  law  that  in  the  absence  of  any  authority, 
express  or  implied,  an  agent  has  no  authority  to  employ  a  subagent,  the 
trust  committed  to  him  being  personal,  and  he  can  not  delegate  it  to 
another  so  as  to  affect  the  rights  of  the  principal.  There  are,  however, 
exceptions  and  modifications  of  the  rule  growing  out  of  the  necessities 
and  exigencies  of  a  case,  or  based  upon  the  custom  or  usage  of  trade  in 
like  cases.  There  are  instances  when  the  employment  of  subagents  is 
essentially  necessary  in  order  to  execute  the  agency,  and  the  authority  of 
the  agent  will  be  construed  to  include  the  necessary  and  usual  means  to 
properly  execute  it.  Bodine  v.  Insurance  Co.,  51  N.  Y.,  123 ;  Dorchester 
Bank  v.  New  England  Bank,  55  Mass.,  177;  Bank  v.  McGilvray,  70 
Mass.,  518. 

At  the  time  of  the  employment  of  appellee  it  was  alleged  that  Hihn 
and  Alfred  T.  Eastland  were  empowered  as  agents  to  sell  the  land. 
They  were  residents  of  California  and  the  land  is*  situated  in  Texas, 
and  it  is  a  fair  presumption  growing  out  of  the  exigencies  of  the  trans- 
action that  it  was  contemplated  that  a  purchaser  should  be  obtained 
through  a  subagent.  Smith  v.  Sublett,  28  Texas,  163 ;  Tynan  v.  DuUnig, 
25  S.  W.  Bep.,  465.  It  follows  as  a  corollary  to  the  above  proposition 
that  if  the  circumstances  of  the  case  justified  the  appointment  of  a  sub- 
agent  the  principal  would  be  liable  for  his  compensation. 

The  special  exceptions  urged  to  the  petition  present  the  question  as 
to  the  suflSciency  of  the  allegation  of  the  petition  to  permit  proof  of  the 
authority  of  the  agent  to  employ  a  subagent.  We  think  the  facts  alleged 
form  the  basis  for  such  proof,  it  appearing  therefrom  that  the  agent 
was  a  nonresident  and  the  subagent  a  resident  of  the  county  in  which  the 
land  is  situated. 

The  answer  of  Alfred  T.  Eastland  stating  the  substance  of  letters 
written  by  him  to  Hihn  was  properly  admitted,  as  to  him,  as  showing 
his  declarations,  and  if  the  other  appellants  desired  its  effect  confined  to 
him  thev  should  have  asked  the  court  to  so  restrict  it.  However,  it  does 
not  tend  to  show  the  agency  of  Hihn  and  could  not  have  injured  anyone. 

There  is  no  evidence  in  the  record  tending  to  show  that  Hihn  was 
ever  authorized  by  appellants  to  sell  the  land,  unless  it  might  be  in- 
ferred from  his  letters  to  appellee.  Agency,  however,  can  not  be  proved 
by  the  declarations  of  the  agent  made  at  some  previous  time,  and  there 
is  no  evidence  showing  that  appellants  had  ever  made  him  their  agent, 
and  Hihn  and  Alfred  T.  Eastland  swore  positively  that  he  was  never 
authorized  by  appellants  to  sell  the  land.  Tabet  v.  Powell,  78  S.  W. 
Rep.,  997.  The  deed  made  by  a  portion  of  them  to  Hihn  was  made 
after  appellee  claims  to  have  sold  the  land  to  Culpepper  and  without 
intending  to  ratify  that  transaction.  Not  being  the  agent  of  appel- 
lants, it  follows  that  he  had  no  authority  to  employ  a  subagent  who 
could  bind  appellants. 

The  letters  of  Hihn  to  appellee,  in  the  absence  of  testimony  showing 
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his  agency^  should  not  have  been  allowed  to  be  introduced  in  evidence 
by  appellee,  being  an  attempt  to  prove  agency  by  the  antecedent  declara^ 
lions  of  the  agent,  but  appellants  seem  to  have  introduced  them  in  evi- 
dence also  in  connection  with  the  deposition  of  Hihn  and  are  not  in  a 
poi^ition  to  complain  of  their  introduction  by  appellee. 

The  court  charged  the  jury  that  interveners  had  admitted  that  they 
owned  the  land  in  certain  proportions,  but  the  record  fails  to  disclose 
any  such  admission.  The  charge  was  erroneous,  but  in  view  of  the 
fact  that  the  jury  did  not  apportion  the  amount  due  by  each  intervener, 
as  instructed  by  the  court,  no  damage  was  inflicted  by  the  charge. 

Because  the  evidence  is  not  suflBcient  to  support  the  verdict,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEABINO. 

In  the  letter  to  appellee  from  F.  A.  Hihn,  of  date  December  2,  1901, 
he  said:  ^^I  am  anxious  to  sell  the  Eastland  league,  as  all  the  owners 
want  to  realize  something  out  of  it,  but  I  can  not  advise  them  to  accept 
Mr.  Shiner's  offer.  If  he  will  raise  his  bid  to  $3  per  acre  I  will  recom- 
mend the  owners  to  accept  it  and  to  make  a  deed  so  that  it  will  be 
ready  for  delivery  when  the  purchase  price  has  been  paid.^'  If  it  be 
admitted  that  Hihn  was  the  duly  accredited  agent  of  appellants,  it  is 
clear  that  he  did  not  attempt  to  bind  them  to  an  offer  of  $3  an  acre 
for  the  land.  It  was  a  bare  promise  to  submit  the  proposition  and 
recommend  its  acceptance.  There  is  no  evidence  of  its  acceptance.  In 
the  letters  subsequent  to  the  one  from  which  the  above  quotation  is 
taken,  there  was  no  unconditional  agreement  made  to  take  $3  an  acre 
for  the  land.  The  offer  to  sell  was  for  cash,  and  the  sale  made  by 
appellee  was  one  on  deferred  payments.  In  the  letter  written  by  ap- 
pellee to  F.  A.  Hihn  on  January  6,  1902,  it  is  apparent  that  he  did  not 
consider  appellants  bound  by  his  contract.  He  tried  to  convince  Hihn 
that  he  had  obtained  a  good  price  for  the  land  and  then  said:  "In- 
closed I  send  you  a  receipt  for  taxes  on  the  Eastland  league  for  the 
year  1901,  paid  by  Mr.  Culpepper.  You  can  credit  him  with  the 
amount  if  you  make  sale  of  the  league  to  him  or  refund  it  if  you  do  not. 
If  you  accept  Mr.  Culpepper's  offer  and  approve  my  agreement  with 
him,  allow  me  to  suggest  that  you  write  him  and  let  me  know,  too." 
This  was  repeated  in  another  letter  which  was  not  dated.  In  a  letter 
written  by  Hihn  to  appellee  on  February  12,  1902,  he  construed  the 
powers  of  appellee  to  be  just  as  appellee  construed  them.  He  said: 
*^ou  were  authorized  to  receive  and  report  for  approval  a  bid  of  $3 
per  acre,  not  to  enter  into  a  contract  for  the  sale  of  the  land."  Again 
on  February  28th  he  wrote:  'TTou  have  no  one  to  blame  but  yourself. 
The  Eastland  heirs  are  certainly  not  to  blame  nor  I.  Had  you  acted 
within  the  bounds  of  your  authority  there  would  have  been  no  trouble.'* 

It  is  contended  that  Alfred  T.  Eastland,  at  least,  is  bound  because 
he  acknowledged  that  Hihn  was  his  agent.    If  that  be  true  he  would 
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not  be  bound  unless  Hibn  had  agree  to  pay  the  commiBsion  for  a  sale  at 
$3  an  acre.  This  he  did  not  do.  Alfred  T.  Eastland  left  it  to  Hihn 
and  he  agreed  to  sell  at  a  certain  price  if  the  owners  agreed  to  take  it. 
They  did  not  do  so.  Appellee  took  the  risk  of  getting  his  commissions 
for  making  a  sale^  knowing  that  it  depended  on  the  owners'  agreeing 
to  it. 

The  motion  for  rehearing  is  overmled. 

OverrvJed. 
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Intebnationax  &  Great  Northern  Railroad  Company  v. 

Annie  Harder  et  al. 

Decided  May  19,  1904. 

1d — PasMnger-^Delayed   Train— Wrack-^Negligence. 

A  delay  of  twenty -four  hours  in  the  arrival  of  a  train,  leaving  plaintiff 
In  the  depot  of  a  smali  station  where  there  were  no  accommodations,  malces 
a  prima  facie  case  of  negligence  on  the  part  of  the  railway  in  failing  to 
comply  with  its  implied  contract,  entered  into  when  it  sold  the  ticket  to 
carry  plaintiff  througl^  to  her  destination  without  unreasonable  delay.  And 
in  this  case,  the  delay  being  caused  by  a  wreck,  the  railway,  in  order  to  de- 
feat this  prima  facie  showing,  must  prove  that  it  was  in  no  way  responsible 
for  the  wreck  and  that  it  used  due  diligence  to  resume  operation. 

2w— Measure  of  Damagea^Delayed  Train. 

The  value  of  time  lost,  the  physical  discomfort  incident  to  plaintiff's 
having  to  remain  for  twenty-four  hours  in  a  depot  while  waiting  for  a  train 
and  the  additional  expense  caused  by  her  delay,  are  elements  which  a  rail- 
way might  reasonably  have  anticipated  as  the  result  of  such  delay  and  for 
which  it  is  consequently  liable. 

3- — Same — Physical  Discomfort — Ordinary  Person. 

In  measuring  the  damages  to  which  a  plaintiff  Is  entitled  by  reascn  of 
physical  discomfort  and  inconvenience,  she  must  be  considered  a  person  of 
ordinary  health  and  strength  in  the  absence  of  proof  to  the  contrary. 

4^— Verd  ict— -Excessive. 

Verdict  of  $150  allowed  as  damages  for  plaintiff's  having  to  sit  for 
twenty-four  hours  in  a  depot  awaiting  the  arrival  of  a  train  held  exces- 
sive. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  Hon. 
A.  G.  Board. 

N.  A.  Stedman  and  Doremns  Butler,  for  appellant 
A.  C.  Brieiz  and  W.  T.  Toung,  for  appellees. 

PLEASANTS,  Absociatb  Justice. — ^Appellee  Mrs.  Annie  Harder 
having  purchased  a  ticket  entitling  her  to  transportation  over  appellant's 
road  from  the  city  of  Palestine,  in  Anderson  County,  to  the  city  of  Bryan, 
in  Brazos  County,  took  passage  on  one  of  appellant's  trains  leaving  Pales- 
tine about  8  o'clock  a.  m.  on  Jime  9,  1903.  This  train  did  not  run  to 
Bryan  but  connected  at  a  station  on  appellant's  road,  ^nown  as  Lewis 
Switch,  with  a  train  on  the  Port  Worth  branch  of  said  road  which  ran 
to  Bryan.  When  the  train  on  which  Mrs.  Harder  left  Palestine  reached 
Lewis  Switch  there  was  no  train  there  to  take  her  to  Bryan  and  none 
arrived  at  said  station  or  left  there  for  Bryan  before  1 :15  p.  m.  of  the 
next  day,  at  which  time  she  left  said  station  and  went  to  the  town  of 
Heame,  where  she  took  a  train  on  the  Houston  &  Texas  Central  Rail- 
road for  Bryan,  at  which  place  she  arrived  about  4  o'clock  p.  m.  of 
that  day. 

This  suit  was  brought  by  Mrs.  Harder,  joined  by  her  husband  E.  C. 
Harder,  to  recover  damages  for  the  inconvenience  and  the  mental  and 
physical  pain  and  suffering  caiised  her  by  the  alleged  negligence  of  the 
appellant  in,  failing  to  transport  her  from  Palestine  to  Bryan  without 
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unreasonable  delay  as  it  had  contracted  to  do  by  the  sale  to  her  of  said 
ticket.  The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  for 
plaintiff  in  the  sum  of  $150. 

In  addition  to  the  facts  before  set  out,  the  evidence  shows  that  the 
train  on  which  Mrs.  Harder  left  Palestine  reached  Lewis  Switch  about 
1  o'clock  p.  m.  on  June  9th.  There  were  several  ladies  traveling  with 
her.  When  they  reached  Lewis  Switch  appellant's  station  agent  at  that 
place  told  them  that  the  train  to  Bryan  was  several  hours  late  and 
would  not  be  along  until  late  in  the  evening.  They  remained  at  the 
station  until  night,  and  the  train  not  having  arrived,  at  the  suggestion 
of  the  agent  they  went  to  the  town  of  Heame,  which  is  about  two  miles 
distant  from  said  station,  and  got  supper.  They  returned  to  said 
station  about  12  o'clock  that  night.  The  train  did  not  arrive  during 
the  night,  and  plaintiff  remained  all  night  and  until  1  o'clock  p.  m. 
the  next  day  in  the  station  waiting-room  waiting  for  a  train  to  carry 
her  to  Bryan.  There  was  no  hotel  at  Le^vis  Switch  and  no  accommo- 
dations of  any  kind  could  be  had  at  said  station.  The  only  seats  in 
the  station  waiting-room  were  wooden  benches  with  iron  intersectiona 
which  prevented  their  use  except  for  seats.  The  agent  at  said  station 
from  time  to  time  informed  Mrs.  Harder  and  her  companions  that  the 
train  would  arrive  in  a  few  hours,  and  relying  on  these  assurances  they 
remained  at  said  station  during  the  time  above  stated.  If  they  had  not 
been  misinformed  by  said  agent  as  to  the  time  the  train  would  arrive 
they  would  have  remained  at  Heame  when  they  went  there  for  supper 
and  would  have  taken  a  train  on  the  Houston  &  Texas  Central  Hail- 
road  and  reached  Bryan  about  4  o'clock  a.  m.  of  June  10th.  If  the 
train  on  appellant's  road  from  Lewis  Switch  to  Bryan  had  been  on 
time  appellee  would  have  reached  Bryan  about  4  o'clock  p.  m.  of  the 
day  on  which  she  left  Palestine.  This  train  was  delayed  by  a  wreck 
which  occurred  on  appellant's  road  at  some  point  north  of  Lewis  Switch. 
There  is  no  evidence  as  to  the  cause  of  this  wreck.  The  fact  that  the 
wreck  had  occurred  and  that  there  would  be  no  train  from  Lewis  Switch 
to  Bryan  during  the  day  and  night  of  June  9th  was  known  to  appel- 
lant's agent  at  Bryan  prior  to  4  o'clock  p.  m.  of  that  day,  and  he  in- 
formed appellee  E.  C.  Harder  about  that  time  that  he  would  telegraph 
to  the  agent  at  Lewis  Switch  to  have  the  passengere  for  Bryan  trans- 
ferred at  Heame  to  the  Houston  &  Texas  Central  Railroad.  If  this 
telegram  was  ever  sent  the  agent  at  Lewis  Switch  failed  to  comply  with 
the  instructions  therein  contained,  or  to  notify  Mrs.  Harder  of  its  con- 
tents. Mrs.  Harder  was  not  made  sick  and  suffered  no  physical  injury 
of  any  kind  by  having  to  remain  up  all  night  at  Lewis  Switch.  As 
before  stated,  she  was  not  alone  but  had  several  companions  with  her. 
She  was  not  mistreated  in  any  way ;  on  the  contrary  the  evidence  shows 
that  appellant's  employes  were  polite  and  attentive  and  did  all  they 
could  to  make  her  comfortable.  The  injury  which  she  claims  to  have 
suffered  is  thus  stated  in  her  testimony:  "It  was  a  very  unpleasant 
wait  to  sit  there  from  12  o'clock  that  night  until  12  o'clock  the  next 
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day.  To  say  the  least  of  it,  it  was  very  uncomfortable  to  sit  there  in 
the  depot.  It  was  not  a  very  cleanly  place.  You  know  it  is  quite 
uncomfortable  even  to  sit  in  a  rockiiig  chair  all  day.*' 

We  think  the  evidence  at  least  makes  a  prima  facie  case  of  negligence 
on  the  part  of  appellant  in  failing  to  comply  with  its  contract  to  trans- 
port appellee  from  Palestine  to  Bryan  without  unreasonable  delay.  It 
was  shown  that  appellants  train  from  Lewis  Switch  to  Bryan  was  due 
to  arrive  at  Bryan  about  4  o'clock  p.  m.  on  June  9th.  Appellee's  ticket 
entitled  her  to  transportation  on  this  train.  She  reached  Lewis  Switch 
about  1  o'clock  p.  m.  on  said  day  and  remained  there  waiting  for  said 
train  to  Bryan  for  about  twenty-four  hours.  This  was  an  unreasonable 
delay  and  a  breach  of  appellant's  implied  contract  arising  from  its  sale 
of  the  ticket  to  appellee.  If  facts  existed  which  would  justify  or  excuse 
this  delay  such  facts  were  peculiarly  within  the  knowledge  of  appellant, 
and  in  order  to  defeat  the  prima  facie  case  made  by  appellees  it  de- 
volved upon  appellant  to  the  show  cause  of  the  delay  and  that  said 
delay  was  excusable.  The  evidence  shows  that  the  train  was  delayed  on 
account  of  a  wreck  on  appellant's  road,  but  the  character  or  cause  of  the 
wreck  is  not  shown,  and  it  will  not  be  presumed,  in  the  absence  of  any 
evidence  on  the  subject,  that  appellant  was  in  no  way  responsible  for 
said  wreck  or  that  it  used  due  diligence  to  repair  the  damage  to  its 
track  and  resume  the  operation  of  its  trains. 

The  second  assignment  of  error  complains  of  the  verdict  on  the 
ground  that  it  is  excessive  in  amount.  Appellant  can  only  be  held  liable 
for  such  damages  as  it  could  reasonably  have  anticipated  might  have 
resulted  from  its  negligent  failure  to  carry  out  its  contract  with  appellee 
without  unreasonable  delay.  Texas  ft  P.  Ey.  Co.  v.  Bigham,  90  Teicas, 
225. 

The  plaintiflPs  alleged  no  facts  which  would  entitle  them  to  recover 
damages  for  mental  anguish  suffered  by  Mrs.  Harder,  and  the  trial 
court  properly  sustained  exceptions  to  that  portion  of  the  petition  which 
sought  to  recover  for  her  mental  pain  and  suffering. 

The  value  of  the  time  lost  by  Mrs.  Harder  and  the  physical  discomfort 
and  inconvenience  incident  to  her  having  to  remain  for  twenty-four 
hours  in  appellant's  waiting  room  at  Lewis  Switch,  and  the  additional 
expense,  if  any,  caused  by  her  delay,  are  elements  of  damage  for  which 
appellant  might  be  held  liable,  because  it  might  reasonably  have  antici- 
pated that  such  damage  would  result  from  its  delay  in  transporting  her 
from  said  station  to  Bryan.  In  measuring  the  damages  to  which  ap- 
pellee is  entitled  by  reason  of  physical  discomfort  and  inconvenience 
caused  by  her  being  compelled  to  remain  at  such  station,  she  must  be 
considered  a  person  of  ordinary  health  and  strength,  for  there  is  neither 
allegation  nor  proof  to  the  contrary,  and  if  the  proof  were  otherwise,  in 
the  absence  of  evidence  that  appellant  was  informed  of  her  condition 
it  would  not  affect  its  liability. 

There  is  no  evidence  as  to  the  time  lost  by  Mrs.  Harder,  and  the  only 
evidence  as  to  physical  discomfort  and  inconvenience  suffered  by  her  is 
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found  tn  her  fitatement  that  it  was  nnpleasant  and  nncomfortable  to  sit 
in  appellant^s  waiting-room  from  12  o'clock  at  night  to  12  o'clock  the 
next  day.  While  the  discretion  allowed  a  jury  in  estimating  adequate 
compensation  for  physical  suffering  is  wide,  the  damages  allowed  must 
not  be  unreasonable  when  measured  by  common  knowledge  and  ex* 
perience  as  to  the  degree  and  extent  of  the  suffering.  Measured  by  this 
rule  we  think  the  verdict  is  excessive. 

We  remand  the  cause  in  lieu  of  requiring  a  remitter,  because  there 
is  no  evidence  as  to  the  value  of  the  time  lost  by  appellee  by  reason  of 
her  delay  and  she  is  entitled  to  have  the  jury  pass  upon  that  issue. 

Because  in  our  opinion  the  verdict  of  the  jury  is  excessive,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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N'aknie  J.  Sattls  v.  Chioaoo,  Rocs  Island  &  Texas  Railway 

Company  et  al. 

Decided  May  21,  1904. 

1< — Fellow  Servants^Grain  Company. 

A  millwright  In  the  employ  of  a  grain*  company  and  another  employe 
of  the  company  who  looks  after  the  cars  that  are  brought  Into  the  elevator 
building  to  be  unloaded,  neither  of  them  having  any  control  over  the  other, 
are  fellow  servants,  and  the  company  is  not  liable  for  injury  to  the  one  re- 
sulting from  the  negligence  of  the  other. 

2d — Railroads — Spur  Track  to  Grain  Elevator. 

Where  a  railroad  company  builds  for  a  grain  company  a  spur  track  to 
and  into  an  elevator  building,  but  the  grain  company  owns  and  controls  the 
track  and  the  railway  company  has  no  connection  with  it  other  than  build- 
ing it,  the  railroad  company  is  not  liable  for  an  injury  to  an  employe  of  the 
grain  company  resulting  from  his  being  struck  on  the  track  by  a  moving  car 
within  the  elevator  building. 

3^— Contributory  Negligence— Assumed  Risk. 

Where  an  employe  of  a  grain  company  went  upon  a  railway  track  inside 
the  elevator  building  at  a  time  when  he  knew  cars  were  being  kicked  down 
the  track  and  the  noise  of  the  machinery  rendered  it  difficult  or  impossible 
for  a  warning  to  be  heard,  he  assumed  the  risk  of  being  struck  by  the  cars. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin.  , 

Bomar  &  Bomar,  P.  E.  Albright,  and  R.  E.  Beckham,  for  appellant. 

West,  Chapman  dc  "West,  N.  H.  Lassiter,  and  Robt.  Harrison,  for 
appellees. 

SPEER,  Associate  Justice. — ^Nannie  J.  Sanls,  widow,  brought  this 
action  against  the  Chicago,  Bock  Island  &  Texas  Railway  Company 
and  the  J.  Rosenbaum  Orain  Company,  to  recover  damages  for  the 
death  of  her  husband,  alleging  the  same  to  have  resulted  from  the  neg- 
ligence of  said  companies.  From  a  judgment  based  upon  the  verdict 
of  a  jury  in  response  to  a  peremptory  instruction,  to  find  for  the  defend- 
ants, she  has  appealed. 

We  are  of  the  opinion  that  under  the  circumstances  of  this  case  a 
peremptory  instruction  was  proper.  _  The  undisputed  facts  show  that 
the  deceased,  R.  M.  Sauls,  was  a  millwright  in  the  service  of  the  J. 
Rosenbaum  Grain  Company,  and  that  his  duties  carried  him  to  every 
part  of  that  company^s  elevator  building.  He  had  been  in  its  service 
several  months,  and  for  about  three  weeks  prior  to  his  death  had  been 
engaged  in  the  capacity  above  indicated.  In  attempting  to  go  across 
a  railroad  track  within  the  elevator  building,  from  the  platform  on  one 
side  to  the  platform  on  the  other,  an  empty  car  standing  upon  the  track 
was  kicked  against  and  over  him,  resulting  in  his  death.  The  person 
in  charge  of  the  work  of  placing  these  cars  within  the  building  to  be 
unloaded,  one  Harmsley,  was  also  an  employe  of  the  J.  Rosenbaum 
Grain  Company,  and  neither  the  deceased  nor  said  Harmsley  had  any 
authority  or  control  whatever  over  the  other.    The  method  by  which 
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the  loaded  cars  were  placed  within  the  elevator  building  was  for  an  em- 
ploye to  go  out  on  the  spur  track  and  loosen  the  brake  of  the  carB 
wanted^  and  with  a  pinch  bar  to  start  them  down  the  tracks  when  they 
would^  of  their  own  inertia,  run  into  the  building,  where  the  momentum 
thus  acquired  would  be  sufficient  to  kick  out  the  empty  cars  then  stand- 
ing on  the  track  ready  to  be  removed.  It  was  in  this  manner  the  empty 
car  which  killed  the. deceased  was  put  in  motion. 

If  Harmsley,  who  is  shown  to  have  been  on  the  loaded  cars  which 
run  into  the  building  at  the  time  in  question,  ever  gave  any  warning 
by  calling  out,  as  was  his  duty  to  do,  the  deceased  probably  never  heard 
it,  since  the  noise  of  the  running  machinery  in  the  building  was  great. 
There  was  no  watchman,  rail  or  other  gaard  at  the  place  where  de- 
ceased was  run  over,  which  is  shown  to  have  been  a  crossing  in  regular 
use  by  the  employes  of  the  grain  company.  It  is  doubtful,  under  the 
evidence,  whether  the  deceased,  situated  as  he  was  immediately  prior 
to  the  accident,  could  have  seen  a  car  approaching  from  the  direction 
from  which  those  in  charge  of  Harmsley  came.  This  railroad  track 
through  the  elevator  building,  and  for  a  distance  outside,  was  owned 
and  controlled  wholly  by  the  J.  Bosenbaum  Orain  Company,  and  the 
Chicago^  Bock  Island  &  Texas  Bailway  Company  had  no  connection 
whatever  with  the  same,  further  than  that  it  built  the  road  for  the  grain 
company.  Neither  the  deceased  nor  any  of  the  other  employes  of  the  J. 
Bosenbaum  Qrain  Company  was  in  any  sense  in  the  service  of  the  rail- 
way company. 

We  think  it  clear  that  the  railway  company  is  in  no  sense  liable  to 
appellant's  suit.  It  neither  owns  nor  operates  the  road  or  track  upon 
which  her  deceased  husband  was  killed.  It  is  not  a  case  of  attempt- 
ing to  delegate  to  another  a  duty  which  the  railway  company  itself  owes 
to  the  public. 

We  think  it  also  equally  clear  that  the  grain  company  is  not  liable, 
because  whatever  negligence  there  is  shown  in  the  record  is  the  negli- 
gence of  a  fellow  servant  of  the  deceased.  Our  statutes  defining  fellow 
servants  having  application  only  to  persons  who  are  engaged  in  the 
service  of  a  person,  receiver  or  corporation  controling  or  operating  a 
railroad  or  street  railway,  we  are  to  look  elsewhere  for  a  determination 
of  the  question  of  whether  or  not  deceased  and  Harmsley  were  fellow 
servants.  That  they  were  fellow  servants  seems  too  plain  for  discus- 
sion, since  both  were  engaged  in  the  common  service  of  the  grain  com- 
pany in  conducting  and  carrying  on  the  same  general  business,  and 
neither  was  in  any  sense  under  the  control  or  direction  of  the  other. 
Consumers  Cotton  Oil  Co.  v.  Jonte,  36  Texas  Civ.  App.,  — ,  10  Texas 
Ct.  Eep.,  63;  Whitmore  v.  Boston  &  M.  By.  Co.  (Mass.),  23  N.  E. 
Bep.,  220 ;  2  Labatt  on  Mast,  and  Serv.,  pars.  492,  493,  494,  498. 

Furthermore,  we  think  the  peremptory  instruction  justifiable  upon 
another  ground.  The  deceased  is  shown  to  have  been  in  the  service 
of  the  grain  company  for  a  number  of  months.  At  the  time  of  the 
accident,  when  he  undertook  to  pass  from  one  platform  to  another  ac- 
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cross  the  track  between  two  empty  cars,  he  necessarily  knew  that  there 
was  neither  watchman^  barrier  nor  other  guard  to  warn  him  of  the  ap- 
proach of  loaded  cars,  which  are  shown  to  have  been  run  in  every  few 
minutes  continuously^  and  whatever  defects^  omissions  or  other  negli- 
gence upon  the  part  of  the  company  existed  at  the  time  in  respect  to 
this  situation,  he  necessarily  knew  thereof.  The  situation  was  open  and 
obvious  to  anyone.  There  were  no  latent  defects  or  secret  dangers.  He 
undertook  under  these  circumstances  to  go  into  a  place  of  known  dan- 
ger, and  in  doing  so  he  assumed  the  risk  of  the  cars  being  kicked  out 
in  their  usual  and  customary  manner. 

We  are  therefore  of  the  opinion  that  appellant's  assignments  of  error 
should  all  be  overruled  and  the  judgment  afSrmed. 

A'dp/rmed, 

Writ  of  error  refused. 
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J.  S.  Searcy  v.  Gwaltney  Bros. 

Decided  May  21,  1904. 

Irf— Conveyance  in  Fraud  of  Creditore— Presumption. 

While  a  conveyance  made  by  an  Insolvent  debtor  with  a  view  of  placinsr 
his  property  beyond  the  reach  of  his  creditors  may  be  fraudulent  and  void 
as  to  prior  creditors,  it  would  necessarily  be  so  as  to  subsequent  creditors 
unless  made  for  the  purpose  and  with  the  intent  to  shield  the  grantor's  prop- 
erty from  future  debts,  and  a  legal  presumption  of  fraud  will  not  arise  from 
the  mere  fact  that  debts  were  subsequently  created. 

2w— Same^Evidence. 

Where  the  issue  was  whether  W.  S.  had  transferred  his  property  with 
Intent  to  defraud  his  creditors,  the  admission  of  evidence  of  statements  made 
by  J.  S.,  a  brother,  showing  an  intent  to  defraud  his  own  creditors,  was 
prejudicial  error. 

3w— Heir's  Expectancy— Conveyance  of. 

A  son's  expectant  interest  in  the  estate  of  his  mother,  who  is  a  lunatic, 
may  be  the  subject  of  a  valid  conveyance  which  equity  will  uphold,  and 
upon  a  subsequent  partition  of  the  estate  and  setting  apart  the  son's  interest 
by  decree  of  court  his  prior  conveyance  thereof,  made  when  a  minor,  will  be 
given  effect  as  of  its  date  as  against  claims  of  his  creditors. 

4.— Conveyance  in  Fraud  of  Creditors. 

Where  one  against  whom  a  Judgment  had  been  rendered  conveyed  to  his 
brother  the  only  property  he  had  for  cash  notes,  and  the  evidence  showed 
that  the  brother  had  stated  that  "I  had  to  buy  him  out  to  keep  his  creditors 
from  getting  the  land,"  a  finding  that  the  conveyance  was  made  to  hinder, 
delay  and  defraud  creditors  was  warranted. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Or  OSS  &  Oross  and  E.  C,  Armstrong,  for  appellant. 

Richard  B.  Semple  and  Oeo.  W.  Wells,  for  appellees. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  in  the  ordinary  form,  to  recover  thirty-five  acres  of  land,  a  part 
of  the  0.  W.  King  survey,  and  an  undivided  one-half  of  142  2-9  acres 
of  the  James  A.  Wood  and  E.  A.  Boss  surveys  lying  in  Fannin  County, 
Texas. 

Defendant  in  the  court  below  (appellant  here)  answered  by  general 
demurrer,  pleas  of  not  guilty,  and  of  limitation  of  three  and  five  years. 
The  case  was  submitted  to  a  jury  on  special  issues  and  resulted  in  a 
verdict  and  judgment  for  appellees,  from  which  appellant  prosecutes 
this  appeal. 

It  was  agreed  that  W.  S.  Searcy,  a  brother  of  the  appellant,  was  the 
common  source  of  title.  Appellees  claim  as  judgment  creditors  under 
an  execution  sale  which  took  place  July  7,  1898.  The  execution,  by 
virtue  of  which  the  sale  was  made,  was  issued  on  a  judgment  in  favor 
of  appellees  and  against  W.  S.  Searcy  and  J.  S.  Searcy,  rendered  by  a 
justice  of  the  peace  on  the  22d  day  of  November,  1897.  This  judgment 
was  based  on  a  promissory  note  executed  and  delivered  by  the  said 
W.  S.  Searcy  and  J.  S.  Searcy  to  appellees  on  the  3d  day  of  March, 
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1893.  The  lands  were  levied  upon  and  sold  as  the  property  of  W.  S. 
Searcy.  The  appellant  claims  under  two  deeds  made  to  him  by  his 
brother,  W.  S.  Searcy,  one  dated  July  30,  1890,  and  conveying  by  gen- 
eral warranty  the  one-half  of  the  142  2-9  acres,  and  the  other  dated 
March  17,  1897,  covering  both  tracts. 

We  shall  not  undertake  to  discuss  the  various  assignments  of  error 
presented.  The  controlling  question  is,  were  the  deeds  to  appellant 
made  in  good  faith  or  with  intent  to  hinder,  delay  or  defraud  the 
creditors  of  the  said  W.  S.  Searcy?  That  issue  was  submitted  to  the 
jury,  and  they  found  that  both  of  said  deeds  were  made  for  the  purpose 
of  hindering,  delaying  and  defrauding  the  creditors  of  the  said  Searcy. 

We  have  reached  the  conclusion,  however,  after  a  careful  consideration 
of  the  case,  that  the  judgment  of  the  court  below  ought  to  be  aflSrmed 
as  to  the  35  acres  and  reversed  and  rendered  for  appellant  as  to  the 
one-half  of  the  142  2-9  acres. 

When  W.  S.  Searcy  made  the  deed  dated  July  30,  1890,  to  appellant 
for  an  undivided  half  interest  in  the  142  2-9  acres  of  land  described 
in  appellees^  petition,  he  was  not  indebted  to  appellees  in  any  sum,  and 
there  is  no  proof  that  such  conveyance  was  made  with  a  view  to  shield 
the  property  therein  conveyed  from  the  payment  of  future  debts.  The 
verdict  of  the  jury,  therefore,  is  not  supported  by  any  evidence  that 
such  conveyance  was  fraudulent.  While  a  conveyance  made  by  an  in- 
solvent debtor  with  a  view  of  placing  his  property  beyond  the  reach  of 
creditors  might  be  fraudulent  and  void  as  to  prior  creditors,  it  does  not 
follow  that  such  conveyance  would  necessarily  be  so  as  to  subsequent 
creditors.  The  rule  is  that  if  such  a  conveyance  is  made  for  the  pur- 
pose and  with  the  intent  to  shield  the  grantor's  "property  from  future 
debts,  it  would  be  fraudulent  as  to  such  debts,  notwithstanding  he  may 
have  in  his  hands  at  the  time  property  amply  sufficient  to  pay  all  ex- 
isting debts."  This  intent,  however,  as  to  future  liabilities  must  be 
shown  either  by  direct  or  circumstantial  evidence,  or  such  conveyance 
will  not  be  held  to  be  void.  No  legal  presumption  of  fraud  would  arise 
from  the  mere  fact  that  debts  were  subsequently  created.  Dosche,  Ad- 
ministrator, V.  Nette,  81  Texas,  265 ;  Hutchinson  v.  Keely,  39  Am.  Dec, 
250;  Thompson  on  Trials,  sec.  2013. 

As  bearing  upon  the  intent  with  which  the  deed  dated  July  30,  1890, 
was  made  the  court  permitted,  over  the  objections  of  appellant,  wi1>- 
nesses  Choat  and  Stroud  to  testify  in  substance  that  J.  S.  Searcy  sold 
out  his  business  to  one  Gunter  in  the  year  1890,  and  that  they  heard 
him  say,  in  the  same  year,  something  about  how  he  had  arranged  his 
matters  with  reference  to  his  creditors;  that  Searcy  said  he  was  going 
to  save  himself ;  that  his  creditors  were  about  to  close  him  out ;  that  he 
was  not  able  to  pay  his  debts,  and  was  going  to  save  his  home,  etc. 
This  action  of  the  court  was  error.  The  issue  was  whether  W.  S.  Searcy, 
and  not  J.  S.  Searcy,  had  transferred  his  property  with  the  intent  to 
defraud  his  creditors.  What  J.  S.  Searcy  said  and  did  with  reference 
to  his  property  did  not  tend  to  prove  any  issue  in  the  case  and  was 
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inadmissible  for  any  purpose.  Such  testimony  was,  however,  calculated 
to  prejudice  the  jury  against  appellant  and  should  have  been  excluded. 

But  it  is  contended  by  appellees,  in  effect,  that  W.  S.  Searcy  had  no 
title  to  or  interest  in  the  142  2-9  acres  on  July  30,  1890,  the  date  of 
the  deed  to  appellant,  and  therefore  the  submission  of  the  issue  of  good 
faith  or  fraudulent  purpose  in  making  said  deed  could  not  have  in- 
juriously affected  appellant's  rights.  We  think  the  facts  did  not  author- 
ize the  submission  of  that  issue,  but  do  not  concur  in  appellees'  conten- 
tion. The  evidence  shows  that  when  W.  S.  Searcy  made  the  deed  dated 
July  30,  1890,  to  appellant  he  was  a  minor  19  years  of  age;  that  the 
land  described  in  that  deed  was  at  the  date  thereof  the  separate  prop- 
erty of  his  mother,  Mrs.  Tabitha  Searcy;  that  appellant  and  W.  S. 
Searcy  were  the  only  children  of  their  said  mother,  and  that  she  was 
then  a  lunatic  and  was  at  the  time  of  the  trial  of  this  case  in  the  court 
below  confined  as  such  in  an  asylum  at  Sherman. 

It  further  appears  that  appellant  and  the  said  W.  S.  Searcy  were  in 
possession  of  said  142  2-9  acres  of  land,  setting  up  some  claim  thereto, 
and  A.  H.  Culver,  as  the  guardian  of  Mrs.  Tabitha  Searcy,  brought 
suit  to  recover  the  same;  that  by  an  agreed  judgment  approved  and 
entered  by  the  court  on  the  17th  day  of  March,  1897,  in  said  suit,  ap- 
pellant and  the  said  W.  S.  Searcy  recovered  jointly  the  said  142  2-9 
acres,  and  A.  H.  Culver,  as  the  guardian  of  Mrs.  Tabitha  Searcy,  re- 
covered other  lands  involved  in  said  suit.  On  the  same  day  that  this 
judgment  was  rendered  W.  S.  Sea^rcy,  then  27  years  of  age,  conveyed 
by  deed  of  that  date  to  appellant,  his  undivided  one-half  interest  in  said 
142  2-9  acres  and  the  whole  of  said  35  acres.  J.  S.  Searcy  testified  in 
substance  that  the  deed  of  March  17,  1897,  was  made  to  him  by  W.  S. 
Searcy  for  the  purpose  of  conveying  to  him  the  35-acre  tract  and  to  con- 
firm the  sale  and  transfer  of  the  one-half  of  the  142  2-9  acres  made  to 
him  by  his  brother  when  a  minor. 

That  W.  S.  Searcy's  expectancy  in  the  estate  of  his  mother  under 
the  facts  shown,  was  subject  to  a  valid  sale  and  conveyance  when  he 
executed  the  deed  to  appellant  on  the  30th  day  of  July,  1890,  without  the 
consent  of  his  mother,  she  being  insane  and  incapable  of  consenting, 
seems  to  be  well  settled.  The  subject  is  exhaustively  discussed  and 
the  authorities  cited  and  reviewed  by  Judge  Collard  in  the  case  of  Hale 
V.  Hallon,  14  Texas  Civ.  App.,  96,  35  S.  W.  Bep.,  843,  and  by  Judge 
Denman  in  the  same  case,  90  Texas,  427.  Judge  Denman,  speaking 
for  the  Supreme  Court,  says :  "Whatever  may  be  the  rule  at  law,  it  is 
well  settled,  as  stated  in  Spence's  Equity  Jurisdiction,  volume  2,  page 
865,  that  a  naked  possibility  or  expectancy  of  an  heir  to  his  ancestor's 
estate,  or  even  of  the  anticipated  rights  of  a  person  as  next  of  kin, 
may  be  the  subject  of  contract  in  equity,  which  will  be  equivalent  to  an 
assignment  of  the  property  if  and  when  it  shall  fall  into  possession.'* 
Nemmo  v.  Davis,  7  Texas,  26;  Bichardson  v.  Washington,  88  Texas, 
339 ;  Mastin  v.  Marloe,  65  N.  C,  695 ;  Jenkins  v.  Stetson,  9  Allen,  128. 

It  follows,  we  think,  from  the  ruling  in  the  foregoing  authorities 
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that  the  effect  of  the  deed  dated  July  30,  1890,  was  to  convey  W.  S. 
Searcy's  expectant  estate  by  inheritance  from  hig  mother,  in  the  142  2-9 
aci^s  of  land  in  question,  to  appellant;  and  the  title  of  Mrs.  Tabitha 
Searcy  and  the  right  of  possession  having  been  acquired  by  the  judg- 
ment in  the  case  of  Culver,  Guardian,  v.  Searcy  et  al.,  above  referred 
to,  appellant's  title  to  said  expectancy  or  interest  in  said  142  2-9  acres 
of  land  became  absolute  and  took  effect  as  of  the  date  of  the  deed  made 
July  30,  1890.  Had  Mrs.  Tabitha  Searcy  died,  the  inheritable  interest 
of  W.  S.  Searcy  in  the  said  142  2-9  acres  of  land  would  have  passed  to 
J.  S.  Searcy  by  virtue  of  said  deed  of  July  30,  1890,  and  in  our  opinion 
so  passed  by  the  judgment  in  the  Culver  suit.  The  deed  of  W.  S.  Searcy 
to  appellant,  dated  March  17,  1897,  operated  as  a  ratification  of  the 
conveyance  made  by  him  in  1890  when  he  was  a  minor,  but  was  not 
necessary  to  convey  the  title  acquired  by  W.  S.  Searcy  by  the  judgment 
in  the  Culver  case;  such  title  passed  by  the  deed  of  July  30,  1890,  and 
the  deed  of  March  17,  1897,  furnished  no  ground  to  declare  J.  S. 
Searcy's  title  to  the  142  2-9  acres  void  as  to  the  creditors  of  W.  S. 
Searcy.  What  we  have  said  has  no  application  to  the  35  acres  of  land 
involved  in  this  litigation.  An  entirely  different  state  of  facts  is  shown 
with  regard  to  that  tract.  It  does  not  appear  that  this  land  ever  formed 
any  part  of  Mrs.  Tabitha  Searcy's  estate,  and  was  not  conveyed  to  ap- 
pellant until  March  17,  1897.  The  consideration  expressed  in  the  deed 
conveying  this  tract  to  appellant  was  cash,  promissory  notes  and  $100 
assumed  to  be  paid  on  the  Culver  judgment.  At  the  date  of  this  con- 
veyance W.  S.  Searcy  was  indebted  to  appellees  in  the  amount  of  the 
judgment  and  execution  under  which  said  land  was  sold.  By  said  con* 
veyance  W.  S.  Searcy  was  rendered  insolvent.  The  evidence  shows  that 
appellant,  speaking  in  relation  thereto,  said  in  1897,  "that  the  Gwalt- 
neys  went  busted  and  are  now  back  here  trying  to  collect  little  old  debts 
due  them  for  lumber  and  are  dogging  after  my^  brother  for  a  debt  he 
owes  them,  and  I  had  to  buy  him  out  to  keep  them  from  getting  his 
land.    I  don't  think  it  would  be  any  harm  for  us  to  beat  them." 

Upon  this  and  other  evidence  the  jury  found  that  this  conveyance 
was  made  with  intent  to  hinder,  delay  and  defraud  W.  S.  Searcy's 
creditors.  Tn  so  far  as  the  35-acre  tract  therein  conveyed  is  concerned, 
we  think  this  finding  of  the  jury  is  sustained  by  the  evidence,  and 
that  such  finding  and  the  judgment  based  thereon  should  not  be  dis- 
turbed. 

We  have  carefully  considered  the  charge  of  the  court  as  applicable 
to  this  phase  of  the  case,  and  while  not  entirely  free  from  criticism, 
still  we  are  of  opinion  no  reversible  error  was  committed  therein.  The 
special  charges  asked  and  refused  bore  particularly  upon  that  branch 
of  the  cfise  dealing  with  the  interest  claimed  by  appellees  in  the  142  2-9 
acres,  and  the  action  of  the  court  in  refusing  said  charges  furnishes  no 
satisfactory  reason  for  a  reversal  of  the  case  as  to  the  35-acre  tract. 

This  is  the  second  appeal  in  this  case.  The  first  trial  resulted  in  a 
verdict  and  judgment  for  appellant.    This  judgment  was  reversed  on 

36  Civ.— 11 
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account  of  an  error  in  the  charge.  68  S.  W.  Hep.,  304.  The  full 
strength  of  appellees'  case  for  the  recovery  of  the  undivided  half  of  the 
142  2-9  acres  in  controversy  seems  to  have  been  fully  developed  upon 
the  last  trial.  Upon  the  uncontroverted  evidence  adduced,  the  jury 
should  have  been  instructed  to  return  a  verdict  in  favor  of  appellant 
for  that  tract;  and  for  the  reasons  indicated  the  judgment  of  the  court 
below  is  afiirmed  as  to  the  35-acre  tract  of  land  in  controversy,  and  is 
reversed  and  judgment  here  rendered  for  appellant  for  the  undivided 
one-half  of  the  said  142  2-9  acres  tract.  The  costs  of  this  appeal  will  be 
taxed  against  appellees. 

Affirmed  in  part;  reversed  and  rendered  in  part. 

ON  MOTION  FOR  REHEARING. 

Motions  for  rehearing  have  been  filed  by  both  parties  to  this  appeal. 
It  is  contended  by  appellant  that  the  case  should  be  reversed  and  re- 
manded for  a  new  trial  as  to  the  35-acre  tract  of  land  in  controversy, 
because  of  the  improper  admission  of  the  testimony  of  Choat  and  Stroud, 
as  shown  in  the  original  opinion.  We  do  not  think  in  view  of  the  other 
evidence  in  the  case  that  this  contention  should  be  sustained.  The  un- 
disputed evidence  showed  that  by  the  deed  dated  March  17,  1897,  W.  S. 
Searcey  conveyed  to  appellant  all  his  property  except  such  as  was  ex- 
empt from  forced  sale ;  that  appellees*  judgment  at  this  time  was  stand- 
ing against  him  unpaid  and  efforts  being  made  to  collect  it ;  that  appel- 
lant was  thoroughly  acquainted  with  W.  S.  Searcy^s  financial  condition, 
knew  of  the  existence  of  appellees'  judgment  against  him,  and  that  by 
said  conveyance  W.  S.  Searcy  was  rendered  absolutely  insolvent. 

Our  conclusion  is  that,  independent  of  the  testimony  of  the  witnesses 
Choat  and  Stroud,  the  evidence  offered  and  circumstances  shown  to 
establish  that  W.  S.  Searcy  conveyed  the  said  35  acres  of  land  to  ap- 
pellant with  the  intent  ^o  hinder  and  defraud  appellees  in  the  collection 
of  their  debt  and  that  such  intent  and  purpose  was  known  to  appellant, 
was  of  such  a  conclusive  character  that  no  other  proper  verdict  than 
that  returned  by  the  jury  in  respect  thereto  could  have  been  rendered. 
We  are  also  of  the  opinion  that  appellant  suffered  no  substantial  injury 
by  the  submission  of  the  fraudulent  intent,  as  to  both  deeds,  together. 

The  motion  of  appellees  has  been  carefully  considered,  and  it  is  be- 
lieved no  good  reason  is  pointed  out  why  we  should  change  our  views  as 
expressed  in  our  original  opinion,  and  the  disposition  made  of  the  case 
with  reference  to  the  interest  of  appellant  in  the  142  2-9  acres  tract. 

Both  motions  in  our  opinion  should  be  overruled,  and  it  is  so  or- 
dered. 

Overruled, 

Writ  of  error  refused. 


J 
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SOUTHWESTEBN  TELEGRAPH  AND  TELEPHONE  COMPANY  V. 

E.  T.  Whiteman. 

Decided  May  21,  1904. 

1^— Telegraph  Company— Da magee  from  Erection  of  Pol»— Evidence. 

In  an  acu^n  for  damages  to  land  from  the  erection  of  a  telegraph  pole 
thereon,  wherein  the  evidence  showed  that  the  pole  had  been  removed  at  the 
time  of  trial,  it  was  error  for  the  court  to  admit  evidence  as  to  what  would 
have  been  the  depreciation  in  the  value  of  the  land  had  the  pole  remained. 

2rf— Same^Lost  Time  as  Element  of  Damage. 

The  value  of  time  lost  by  plaintiff  in  tnrlng  to  get  the  telegraph  com- 
pany to  remove  the  pole  was,  as  an  element  of  damage,  too  remote  and 
speculative,  and  such  damage  was  not  the  natural  and  proximate  result  of 
the  trespass  in  placing  the  pole  on  the  land. 

3w— Same— Damage  from  Wires. 

As  no  injury  resulted  from  the  wires  that  were  strung  on  the  pole,  and 
they  were  removed  without  damage,  the  court  should  have  Instructed  the 
Jury  that  plain tiflC  could  not  recover  on  the  allegations  that  the  wires  were 
strung  so  close  to  plaintiff's  house  that  they  were  dangerous  to  the  life  and 
security  of  the  occupants. 

4w— Same — IMeasure  of  Damages. 

Measure  of  damages  stated  in  a  case  where  a  telegraph  pole  was  placed 
on  plaintiff's  land  and  afterwards  removed,  but  the  hole  in  which  it  stood 
was  not  filled  up. 

Appeal  from  the  County  Court  of  Dallaq.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

McLaurin  &  Wozencraft  and  W.  S.  Bramlitt,  for  appellant. 

Lewelling  dk  Lewelling,  for  appellee. 

RAINEY,  Chief  Justice. — E.  T.  Whiteman,  appellee,  sued  the  ap- 
pellant to  recover  damages  for  trespassing  upon  plaintiff's  premises. 
Plaintiff  alleged  in  effect  that  appellant,  without  permission,  entered  his 
private  yard,  erected  a  telephone  pole  and  strung  wires  thereon,  which 
were  dangerous  to  the  life,  limb  and  security  of  anyone  who  should 
occupy  said  house,  by  reason  of  the  close  proximity  thereto.  That  said 
premises  would  be  subject  to  constant  invasions  for  the  purpose  of  mend- 
ing and  repairing  said  wires,  subject  him  to  annoyance,  inconvenience, 
etc.,  and  the  placing  and  wiring  of  said  pole  has  materially  decreased  the 
value  of  said  property,  and  he  prays  for  $600  actual  and  $400  eyemplary 
damages.  Before  the  trial  plaintiff  amended,  alleging  that  said  pole 
had  been  removed  from  his  premises  by  appellant;  that  a  large  hole 
had  been  left  where  said  pole  stood  and  the  ground  torn  up  considerably ; 
that  he  had  to  employ  lawyers  to  institute  suit,  and  that  he  had  lost  time, 
which  he  placed  at  $5.20  per  day,  in  trying  to  get  appellant  to  remove 
said  pole.    Appellant  plead  the  general  issue.    Judgment  was  rendered 

for  appellee. 

In  answer  to  the  following  question,  ''What  would  have  been  the  de- 
preciation in  the  value  of  the  land  in  the  condition  it  was  at  the  time 
ihst  the  pole  was  placed  there  if  the  pole  had  been  left  there?''  asked 
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by  plaintiflf^B  counsel,  the  witness  said,  ^1  should  think  it  would  have 
been  about  $500.*'  And  to  the  question,  ^TVliat  would  have  been  the  de- 
prfeciation  in  the  value,  the  decrease  in  the  value  of  the  land,  if  the 
pole  was  there  now  ?'*  the  witness  answered,  *^A11  the  way  from  $300  to 
$700."  This  testimony  was  admitted  over  the  defendant's  objections. 
The  pole  had  been  removed  at  the  time  of  trial,  and  the  testimony  was 
improper. 

We  think  the  court  also  erred  in  submitting  lost  time  as  a  measure  of 
damages.  Under  the  evidence  the  loss  of  time  in  trying  to  get  appellant 
to  remove  the  pole  is  too  remote  and  speculative.  It  is  not  the  natural 
and  probable  result  from  the  trespass. 

No  injury  resulted  from  the  wires  that  were  strung  on  the  pole,  and 
the  same  being  removed  without  damage,  the  court  should  have  in- 
structed the  jury  as  requested  by  appellant,  in  effect,  that  plaintiff  could 
not  recover  on  the  allegation  that  the  wires  were  strung  so  close  to  plain- 
tiff's house  that  they  were  dangerous  to  life,  limb  and  security  of  anyone 
who  should  occupy  said  house. 

The  evidence  failed  to  show  that  plaintiff  was  entitled  to  exemplary 
damages,  and  the  court  properly  so  charged  the  jury. 

The  plaintiff,  not  being  entitled  to  exemplary  damages,  should  have 
recovered  only  such  compensation  as  was  the  natural  and  proximate  loss 
caused  by  such  trespass.  The  defendant  placed  the  pole  there  not  know- 
ing it  was  private  property.  The  property  was  not  occupied,  and  no 
one  was  injured  by  the  wires.  The  pole  was  placed  in  the  comer  of 
the  lot  at  the  intersection  of  two  streets,  and  when  the  pole  was  removed 
the  hole  was  filled  up,  but  the  dirt  had  settled,  which  left  a  depression. 
The  hole  was  not  a  permanent  injury  to  the  land,  and  the  plaintiff  was 
entitled  to  what  it  would  cost  to  fill  it  up  and  make  the  grass  grow  where 
it  had  been  disturbed,  and  also  to  a  nominal  sum  for  the  time  the  pole 
and  wire  remained  on  the  premises.  The  sum  recovered,  $135,  was  in 
excess  of  the  damages  sustained  as  shown  by  the  evidence. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Eailway  Company  v.  J.  W.  Bowen. 

Decided  May  21,  1904. 

1. — Railroads— Brakeman  Killing  Trespasser  on  Train — Mental  Anguish. 

In  an  action  by  parents  for  the  killing:  of  their  son  by  a  brakeman  on  a 
freigrht  train,  the  son  bein^r  a  trespasser  thereon,  and  for  mental  anguish  re- 
sulting from  the  mutilation  of  his  body,  which  was  thrown  by  the  brakeman 
under  the  wheels  of  the  train,  the  court  held  the  evidence  insufficient  to  bind 
the  defendant  railway  company  for  the  killing  of  the  son  and  Instructed  to 
that  effect,  but  submitted  the  question  as  to  liability  for  mutilating  the 
body.  Held,  that  such  mutilation  of  the  body,  done  to  conceal  the  crime, 
'was  so  intimately  connected  with  the  wrongful  act  of  killing  that  it  can  not 
be  considered  as  a  separate  cause  of  action,  and  the  court  erred  in  so  sub- 
mitting it. 

2m — Same— Liability  of  Railroad  for  Brakeman's  Act — Issue  Raised. 

There  being  evidence  that  brakemen  customarily  ejected  passengers  from 
freight  trains,  though  that  duty  was  delegated  to  conductors  by  the  rules  of 
the  company,  the  court  should  have  submitted  to  the  Jury  the  questions 
whether  or  not,  under  the  evidence,  the  brakeman  was  attempting  to  eject 
the  son  and  had  authority  to  perform  that  duty. 

3^ — 8am»^Rule  as  to  Liability. 

Where  a  servant  has  authority  to  do  a  certain  thing  and  in  attempting 
to  do  it  he  does  wrong,  the  master  is  liable  for  the  wrong;  but  if  the  servant 
is  not  acting  within  the  scope  of  his  authority  nor  in  the  master's  interest, 
the  master  is  not  liable. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  before 
Hon.  L.  B.  Cobb. 

Williams  &  Bradley  and  Andrews  dc  Ball,  for  appellant. 

William  H.  Allen,  for  appellee. 

EAINEY,  Chief  Justice. — Appellee  sued  appellant  to  recover  dam- 
ages for  the  death  of  his  son,  Thomas  F.  Bowen,  and  the  mutilation  of 
his  dead  body.  Plaintiff  alleged  in  effect  that  Thomas  Bowen  boarded 
a  south-bound  freight  train  of  appellant  at  Corsicana,  and  when  near 
Wortham,  in  Freestone  County,  with  the  train  moving  rapidly,  a  brake- 
man,  acting  within  the  scope  of  his  authority  and  in  accordance  with 
custom,  ordered  said  Thomas  Bowen  off  the  train,  and  for  the  purpose 
of  expelling  him  therefrom,  shot  and  killed  him,  either  willfully,  wan- 
tonly and  maliciously,  or  by  recklessly  firing  a  pistol.  It  was  further 
alleged  that  after  the  killing  the  brakeman,  Galloway,  acting  within  the 
scope  of  his  authority,  for  the  purpose  of  removing  the  body  from  the 
train,  threw  it  from  the  car  under  the  moving  train,  whereby  it  was 
greatly  mangled  and  mutilated.  There  were  also  allegations  as  to  the 
cruel  disposition  and  drinking  habits  of  the  conductor  and  brakeman; 
that  they  were  reckless  and  regardless  of  the  life  and  safety  of  others, 
and  wholly  unfit  for  the  duties  assigned  them,  which  was  or  ought  to 
have  been  known  to  defendant,  and  the  negligence  of  defendant  in 
selecting  and  retaining  them  caused  the  death  of  said  Thomas  Bowen. 

Plaintiff's  prayer  was  to  recover  actual  damages  for  loss  of  contribu- 
tions by  reason  of  his  son's  death,  and  for  mental  anguish,  humiliation 
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and  pain^  caused  by  the  mutilation  of  his  son's  body>  and  exemplary 
damages  on  account  of  the  character  of  defendant's  employes  and  their 
wanton  acts. 

Defendant's  special  exception  to  plaintiff's  prayer  for  exemplary  dam- 
ages was  sustained,  and  its  special  exception  to  allegations  of  pain  and 
humiliation  on  account  of  the  mutilation  of  the  dead  body  and  prayer 
for  damages  therefor  were  overruled,  and  the  cause  tried  on  the  amended 
petition  and  defendant's  general  denial  and  special  plea  in  bar,  saying, 
in  substance,  that  plaintiflf's  son  was  a  trespasser  upon  its  freight  train, 
which  was  not  permitted  to  carry  passengers,  and  that  if  any  of  the  acta 
complained  of  were  committed  by  defendant's  employes,  such  acts,  were 
the  acts  of  the  brakeman,  Qalloway,  not  authorized  by,  consented  to,  or 
ratified  by  defendant,  and  not  done  in  the  discharge  of  any  duty  owed 
defendant,  nor  in  furtherance  of  its  business,  nor  within  the  scope  of 
any  express  or  implied  authority  from  defendant. 

The  case  went  to  the  jury  alone  upon  the  issue  of  defendant's  liability 
for  mental  anguish,  pain  and  humiliation  suffered  by  plaintiff  on  account 
of  the  mutilation  of  his  son's  body,  the  evidence,  in  the  opinion  of  the 
court,  failing  to  justify^  submitting  the  issue  of  defendant's  liability  for 
the  shooting  of  plaintiff's  son  by  the  brakeman.  On  September  24, 
1903,  there  was  rendered  verdict  and  judgment  for  plaintiff  for  $1000. 

The  defendant  interposed  a  special  demurrer  to  that  portion  of  the 
petition  which  sought  to  recover  damages  for  the  mutilation  of  the  body. 
This  exception  was  overruled  by  the  court.  The  court,  after  hearing 
the  evidence,  regarded  it  insufficient  to  bind  the  defendant  for  the  killing 
of  the  son,  and  instructed  that  no  recovery  could  be  had  against  the 
defendant  for  the  killing,  but  submitted  the  question  as  to  liability  for 
the  mutilation  of  the  body,  and  the  jury  rendered  a  verdict  for  $1000 
against  defendant.  The  mutilation  of  the  body  was  so  intimately  con- 
nected with  the  wrongful  act  of  Galloway  (the  brakeman)  in  killing 
young  Bowen  that  it  can  not  be  considered  as  a  separate  cause  of  action, 
and  under  the  circumstances  the  court  erred  in  so  submitting  it.  The 
measure  of  damages  for  the  killing  of  another  is  the  pecuniary  loss  sus- 
tained by  the  death.  Mental  anguish  is  not  an  element  of  damages  in 
such  cases.  Storrie  v.  Marshall,  27  S.  W.  Rep.,  224;  McQown  v.  Bail- 
way  Co.,  85  Texas,  924.  It  seems  that  Galloway,  in  throvring  the  body 
from  the  train,  was  acting  for  himself  and  was  not  performing  a  duiy 
owing  the  railway  company,  but  the  act  was  done  evidently  to  cover  up 
and  conceal  his  wrongful  act,  for  which  the  company  should  net  be  held 
Uable. 

Appellee  presents  cross-assignments  of  error  to  the  effect  that  the 
court  erred  in  failing  to  submit  to  the  jury  the  issue  of  right  of  recovery 
for  the  killing.  The  evidence  shows  that  Thomas  Bowen  was  a  tres- 
passer upon  a  freight  train  of  defendant.  When  the  train  was  going 
up  a  long  grade  Galloway  was  seen  talking  to  Bowen,  when  he  drew  a 
pistol  aod  shot  and  Bowen  fell  in  the  car  in  which  he  was  riding.  The 
next  day  Bowen's  body  was  found  below  Mexia  frightfully  mangled  and 
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mutaated,  evidently  by  the  train  rmming  over  it,  and  there  was  a  bullet 
hole  in  his  forehead.  There  was  evidence  that  brakemen  customarily 
ejected  passengers,  though  that  duty  was  delegated  to  conductors  by  the 
rules  of  the  company.  Whether  or  not,  under  the  evidence,  the  brake- 
man  was  attempting  to  eject  young  Bowen  and  had  authority  to  perform 
that  duty  are  queiitions  that  should  have  been  submitted  to  the  jury,  for 
their  determination.  When  a  servant  has  authority  to  do  a  certain  thing 
and  in  att^empting  to  do  it  he  does  a  wrong,  the  master  is  liable  for  the 
wrong.  If  the  servant  is  not  acting  within  the  scope  of  his  authority 
and  not  in  the  master's  interest,  the  master  is  not  liable  for  the  acts  of 
the  servant. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  remanded 
for  another  trial. 

Reversed  and  remanded. 


168  Estate  op  Wolf  v.  Wolf. 

'      Estate  op  T.  H.  Wolf^  Deceased,  v.  W.  H.  Wolf. 

Decided  May  25,  1904. 

Administrator-^ale— Commissions. 

An  administrator  who,  under  order  of  court,  has  sold  lands  of  the  estate 
to  pay  indebtedness,  including  notes  secured  by  lien  and  in  suit  against  his 
intestate  at  the  latter's  death  but  not  proven  nor  allowed  by  him  except 
through  his  act  in  making  application  to  sell  to  satisfy  them,  and  who  has 
settled  with  the  purchaser,  who  held  the  not'^s  in  suit,  by  receiving  such 
notes  in  lieu  of  cash  on  his  bid,  was  entitled  to  his  commission  on  their 
amount  as  upon  cash  received  and  paid  out. 

Appeal  from  the  District  Court  of  Burnet.  Tried  below  before  Hon. 
Clarence  Martin. 

T,  E.  Hammond  and  McLean  dc  Spears,  for  appellant. 

W.  H.  Browning,  for  appellee. 

I 

KEY,  Associate  Justice. — This  is  a  probate  proceeding,  which 
originated  in  the  County  Couxi,  and  was  appealed  to  the  District  Court 
The  matter  in  contest  is  the  right  of  W.  H.  Wolf,  as  administrator  of 
the  estate  of  T.  H.  Wolf,  to  commissions  claimed  by  him  for  receiving 
and  paying  out  $9772.95.  The  court  below  allowed  him  10  per  cent 
commission,  and  certain  creditors  of  the  estate  have  appealed. 

There  is  conflict  in  the  testimony,  which  shows  that  at  the  time  of  the 
death  of  T.  H.  Wolf  a  suit  was  pending  against  him  and  two  other 
defendants  upon  two  vendor's  lien  notes  for  $3666.66  each.  The  lien 
referred  to  was  expressly  retained  in  the  deed  and  notes,  and  the  suit 
was  for  the  debt  and  foreclosure  of  the  lien.  As  between  himself  and 
the  other  defendants,  T.  H.  Wolf  had  assumed  the  pajrment  of  the  two 
notes. 

After  the  suit  was  filed,  and  before  the  death  of  T.  H.  Wolf,  G.  M. 
Smith  purchased  the  notes  in  suit  and  the  vendor's  interest  in  the 
land  and  his  cause  of  action  in  the  suit  referred  to.  The  notes  re- 
ferred to  were  not  presented  to  the  administrator  for  allowance.  After 
the  death  of  T.  H.  Wolf,  W.  H.  Wolf,  as  administrator  of  his  estate, 
was  made  a  party  defendant  to  the  foreclosure  suit  referred  to,  and 
thereafter  made  application  to  the  probate  court  for  an  order  to  sell  the 
land  referred  to,  as  well  as  other  lapds  belonging  to  the  estate,  for  the 
purpose  of  paying  the  two  notes  and  other  indebtedness,  which  ap- 
plication was  granted  and  the  administrator  directed  to  sell  the  lands 
at  private  sale  for  cash,  or  one-half  cash  and  the  balance  on  twelve 
months'  time. 

In  pursuance  of  that  order,  appellee,  as  administrator,  sold  all  the 
lands  referred  to  to  L.  C.  Smith  for  $28,750.  The  sale  was  reported  to 
and  confirmed  by  the  probate  court.  In  closing  up  the  matter.  Smith 
surrendered  to  the  administrator  the  two  notes  referred  to  and  re- 
ceipted bills  of  costs  in  the  suit  mentioned,  which  all  together  amounted 
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• 
to  the  sum  of  $9772.95,  and  paid  in  cash  the  balance  of  his  bid, 
amounting  to  $18,977.05,  and  instructed  appellees  to  make  the  deed  to 
the  lands  to  the  Llano  Land  and  Cattle  Company,  which  was  done. 

Appellants  contend  that  as  the  notes  were  never  presented  for  allow- 
ance, and  as  appellee  did  not,  literally  speaking,  receive  the  money  in 
hand  and  pay  it  out,  he  is  not  entitled  to  the  commissions  allowed  by 
the  statute  for  receiving  and  paying  out  money.  This  contention  is 
not  believed  to  be  sound.  The  only  distinction  between  this  case  and 
Huddleston  v.  Kempner,  87  Texas,  372,  is  that  here  suit  had  been 
brought  before  the  death  of  the  debtor,  and  the  claim  was  not  formally 
presented  for  allowance,  which  was  done  in  the  case  cited.  In  that  case 
the  court  held  that  the  administrator  was  entitled  to  his  commissions, 
where  he  sold  the  property  under  order  of  the  court  for  the  purpose  of 
paying  the  debt,  although  he  never  in  fact  actually  received  the  money. 

We  do  not  think  the  fact  that  suit  had  been  previously  brought  on 
the  notes,  and  that  they  were  not  formally  presented  to  the  adminis- 
trator and  allowed  by  him,  can  have  any  bearing  on  the  question  of 
his  right  to  the  commissions  allowed  by  the  statute.  In  his  application 
for  an  order  to  sell  the  land,  appellee  virtually  approved  the  claim  for 
the  payment  of  which  it  was  ordered  to  be  sold,  and  the  action  of  the 
probate  court  in  granting  the  application  and  ordering  the  sale  and  in 
confirming  the  report  of  the  sale,  amounted  in  law  to  an  approval  of 
the  claim  by  that  court.  In  addition  to  the  case  cited  above,  see  also 
Claridge  v.  Lavenburg,  7  Texas  Civ.  App.,  155. 

No  error  has  been  shown  and  the  judgment  is  aflBrmed. 

Affirmed. 
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El  Paso  &  Northwestern  Railway  Company  et  al.  v. 

S.  S.  McCoMus. 

Decided  May  25,  1904. 

1. — Personal  I njurie»— Action  for  Damages— Laws  Governing. 

Where  plaintiff's  injury  occurred  in  this  State,  though  caused  by  the 
negligent  loading  of  a  car  of  lumber  in  another,  the  laws  of  this  State  will 
govern  an  action  for  damages  caused  by  such  injury., 

2w— Charge— Weight  of  Evidence — Assuming  Uncontroverted  Fact. 

A  charge  is  not  on  the  weight  of  evidence  which  assumes  as  proved  a 
fact  established  by  the  undisputed  evidence. 

3w— Same — Vice-Principal— Servant    Assuming    Ordinary    Care    on    Part    of 
Master. 

Though  plaintiff  may  have  assisted  in  the  loading  of  the  car  of  lumber 
which  caused  his  injury,  he  may  not  have  known  that  it  was  Improperly 
loaded,  or,  if  he  did,  he  may  not  have  known  of  the  danger  arising  there- 
from, and  in  the  absence  of  knowledge  to  the  contrary  he  could  act  upon 
the  assumption  that  defendants,  through  their  vice -principal,  the  foreman 
in  charge  of  the  work,  had  used  ordinary  care  to  see  that  the  car  was  prop- 
erly loaded.    Charge  on  this  point  approved.  / 

4. — Same— Negligence^Unusual  Accident. 

Plaintiff,  a  bridge  carpenter,  was  sitting  in  front  of  an  open  door  of  a 
box  car  when  he  was  struck  by  a  piece  of  lumber  which  fell  from  a  flat  car 
Just  in  front  of  the  one  in  which  he  was  riding.  Held,  that  the  fact  that 
the  accident  occurred  in  a  peculiar  and  unusual  manner,  not  to  be  expected^ 
did  not  prevent  the  act  of  defendant  from  being  negligent  where  the  loading 
of  the  car  without  fastening  the  lumber  threatened  danger  in  many  ways 
which  could  have  been  foreseen.  Special  requested  charge  on  this  issue' 
properly  refused. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

ClarJc,  Hawkins  dk  Franklin,  for  appellants. 

P.  H.  Clarke  and  Beall  &  Kemp,  for  appellee. 

NEILL,  Associate  Justice. — This  is  an  action  brought  by  appellee 
against  appellants  to  recover  damages  for  personal  injuries  caused  by 
the  latters'  negligence.  The  appeal  is  from  a  judgment  of  $4500  in 
favor  of  the  plaintiff.  This  is  the  second  appeal  from  a  judgment 
against  them  of  the  railroad  companies  in  this  case.  The  report  of  the 
first  will  be  foimd  in  72  S.  W.  Rep.,  629,  to  which  reference  is  made  for 
a  more  particular  statement  of  the  case. 

Conclusions  of  Fact — On  and  prior  to  the  17th  day  of  July,  1900,. 
the  plaintiff  was  in  the  employ  of  defendgjits  as  a  bridge  carpenter. 
In  pursuance  of  his  employment  he  left  Alamogordo,  New  Mexico,  on 
that  day  in  a  mixed  train  operated  by  defendants  over  their  line  of 
railway,  riding  in  a  box  car  provided  by  defendants  for  the  accommo- 
dation and  transportation  of  their  bridge  gang,  of  which  plaintiff  was 
a  member,  for  Fort  Bliss,  in  El  Paso  County,  Texas,  with  orders  from 
his  employers  to  repair  the  bridges  along  their  line  of  railway.    In  front 
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of  the  car  in  which  plaintiff  was  riding  there  was  in  the  train  a  flat 
car  carrying  lumber  and  other  material  for  the  work  to  be  done  by 
plaintiff  and  the  bridge  gang.  The  lumber  was  loaded  on  the  car  by 
appellants  in  an  unsafe  and  negligent  manner,  and  in^uch  condition  was 
being  transported  by  them  over  their  road.  While  the  train  with  the 
car  so  negligently  loaded  was  nearing  Fort  Bliss,  in  El  Paso  County, 
Texas,  a  piece  of  lumber,  by  reason  of  such  negligent  loading  and  un- 
safe condition,  fell  or  was  thrown  from  the  flat  car  and  struck  the  plain- 
tiff, who  was  sitting  in  the  box  car  provided  for  his  transportation,  in 
front  of  an  open  door,  knocked  him  down,  broke  and  shattered  his  jaw 
bone,  and  otherwise  seriously,  painfully  and  permanently  injuring  him, 
to  his  damage  in  the  amount  found  by  the  jury.  The  proximate  cause 
of  his  injuries  was  said  negligence  of  the  defendants,  unmixed  with  and 
not  contributed  to  in  any  way  by  any  negligence  on  his  part,  nor  were 
his  injuries  proximately  caused  by  any  of  the  ordinary  risks  assumed  by 
him  incident  to  his  employment. 

Conclusions  of  Law. — 1.  It  being  shown  that  the  car  from  which 
the  lumber  fell  was  loaded  in  the  Territory  of  New  Mexico,  the  defend- 
ants offered  to  prove  the  laws  of  that  Territory  for  the  purpose  of  show- 
ing that  plaintiff  was  a  fellow  servant  with  all  the  members  of  the 
bridge  gang,  including  its  foreman  and  scratch  boss,  who  directed  and 
superintended  loading  the  lumber  on  the  car,  arid  that  under  such  laws, 
by  reason  of  his  being  such  fellow  servant,  he  was  not  entitled  to  recover. 
The  exclusion  of  the  testimony  is  the  basis  of  defendants^  first  assign- 
ment of  error.  This  identical  question  was  presented  to  and  passed 
upon  by  us  on  the  prior  appeal,  and  we  held  the  testimony  inadmissible 
for  the  reason  that  ^^he  injury  occurred  in  Texas,  and,  if  it  was  caused 
by  the  negligence  alleged,  the  laws  of  this  State  and  not  of  New  Mexico 
would  determine  the  liability  of  appellants  for  the  injury."  In  Balti- 
more &  0.  S.  W.  Ey.  Co.  V.  Eeed,  24  Am.  and  Eng.  Ey.  Cases  (N.  S.), 
p.  408,  it  is  said :  **A11  cases  agree  that,  whatever  the  law  of  the  forum 
may  be,  the  plaintiff^s  case  must  stand,  if  at  all,  so  far  as  his  right  of 
action  is  concerned,  upon  the  law  of  the  place  where  the  injury  oc- 
curred." 

2.  By  a  special  charge  given  at  the  request  of  the  plaintiff,  the 
court  instructed  the  jury,  ^'that  in  considering  the  question  of  contrib- 
utory negligence  of  the  plaintiff,  if  any,  you  are  instructed  that  the 
undisputed  evidence  in  the  case  shows  that  the  said  flat  car  was  loaded 
under  the  direction  and  supervision  of  the  foreman  of  the  bridge  gang, 
whose  duty  it  was  to  see  that  said  flat  car  was  properly  loaded  before 
it  was  placed  in  the  train,  and  in  the  absence  of  knowledge  to  the  con- 
trary, plaintiff  had  the  right  to  act  upon  the  assumption  that  said  fore- 
man had  done  his  duty,  and  if  you  so  believe  from  the  evidence,  yon 
will  not  find  against  the  plaintiff  on  the  ground  of  contributory  negli- 
gence.'' An  examination  of  the  statement  of  facts  in  the  record  dis- 
closes that  the  undisputed  evidence  shows  that  the  flat  car  was  loaded 
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under  the  direction  and  supervision  of  the  foreman  of  defendants' 
bridge  gang,  whose  duty  as  their  vice-principal  was  to  see  that  it  was 
properly  loaded  before  placed  in  the  train.  And,  as  when  a  fact  is  es- 
tablished by  the  undisputed  evidence  the  trial  court  may,  in  its  charge, 
assume  such  fact  as  proved,  the  objection  that  the  charge  was  upon  the 
weight  of  the  evidence  is  unavailing.  As  we  said  in  our  opinion  on  the 
prior  appeal,  though  appellee  may  have  assisted  in  loading  the  car,  or 
have  been  present  when  it  was  done,  he  may  not  have  known  that  it  was 
improperly  loaded,  or  if  he  knew  that  it  was,  he  may  not  have  known  of 
the  danger  arising  therefrom,  and  in  the  absence  of  knowledge  to  the  con- 
trary, he  had  the  right  to  assume  and  act  upon  the  assumption  that  ap- 
pellants, through  their  vice-principal,  had  discharged  the  duty  of  using 
ordinary  care  to  see  that  the  car  was  properly  loaded.  These  questions 
as  to  plaintiff's  knowledge  were  properly  submitted  to  the  jury  in  the 
charge,  and  when  the  special  charge  complained  of  and  the  main  charge 
of  the  court  are  taken  together  as  an  entirety,  it  seems  to  us  impossible 
for  the  jury  to  have  been  misled  as  to  the  law  applicable  to  the  facts. 
It  appears  to  us  that  the  charge,  when  taken  as  a  whole,  presents  the 
law  upon  the  issue  of  contributory  negligence  so  plainly  and  clearly  that 
no  intelligent  jury  could  have  mistaken  or  been  misled  by  it. 

3.  The  third  assignment  of  error  complains  that  the  court  erred  in 
refusing  to  charge  the  jury  at  the  request  of  defendants  "that  although 
they  believed  from  the  evidence  that  the  injury  complained  of  by  plain- 
tiff was  occasioned  by  the  negligence  of  defendants,  yet  if  they  further 
believed  that  at  the  time  when  the  flat  car  was  loaded,  received  and  ac- 
cepted for  transportation,  an  ordinarily  prudent,  careful  and  intelligent 
man  would  not  imder  the  circumstances  have  anticipated  that  plaintiff 
would  have  been  injured  by  reason  of  the  fact  that  the  lumber  was  so 
loaded  in  an  unsafe  condition,  op  that  the  injury  would  result  from  said 
lumber  being  transported  while  so  loaded,  and  that  it  could  not  have  been 
foreseen  or  reasonably  anticipated  or  expected  that  an  injury  would 
result  from  said  transportation  of  said  lumber  so  loaded,  then  in  such 
event  the  transportation  of  said  car  so  loaded  was  not  the  proximate  cause 
of  the  injury  suffered  by  plaintiff,  and  they  should  find  for  the  defend- 
ants." The  court  did  not  err  in  refusing  to  so  instruct  the  jury.  It  may 
be  true  that  the  accident  was  of  such  extraordinary  form  that  under  its 
peculiar  circumstances  it  could  not  have  been  expected  to  happen  to 
the  plaintiff  sitting  where  he  was,  yet  the  loading  of  the  car  without 
using  any  diligence  to  fasten  the  lumber  thereon,  and  receiving  and 
carrying  it  in  the  train  with  the  unfastened  lumber,  was  negligence, 
for  it  threatened  clanger  in  many  directions.  Therefore,  as  is  said  in 
Texas  &  P.  Ry.  Co.  v.  Carlin,  60  Law.  Rep.  Ann.,  462,  "It  was  liable 
to  produce  familiar  results  which  would  cause  serious  injury.  The  fact 
that  it  happened  to  cause  the  injury  in  a  manner  so  unusual  that  it  was 
not  to  be  expected,  does  not  prevent  the  act  from  being  negligent  when 
it  was  likely  to  cause  injury  in  a  way  that  might  be  foreseen.  It  may  be 
true  that  tlie  negligence  in  this  case  produced  an  effect  not  before  ob- 
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Benred^  the  circninstaiices  of  which  could  not  have  been  anticipated.  But 
if  the  negligence  was  liable  to  produce  other  and  familiar  injuries^  the 
peculiarity  of  the  accident  does  not  prevent  liability.'*  The  opinion  as 
quoted  was  on  a  writ  of  error  sanctioned  by  the  Supreme  Court  of  the 
United  States^  and  is  in  accord  with  all  of  the  text  books  on  negligence^ 
and  in  harmony  with  the  decisions  of  the  courts  of  last  resort  in  this 
State. 

4.  Our  conclusions  of  fact  and  what  we  have  said  upon  the  assign- 
ments of  error  considered  dispose  of  the  remaining  assignments  ad- 
versely to  the  defendants. 

There  is  no  error  assigned  that  requires  a  reversal  of  the  judgment. 
Therefore  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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International  &  Great  Northern  Railroad  Cohpant  v 

ISOM   TiSDALE. 
Decided  May  25,  1904. 

1rf^)ontributory  Negligence. 

The  question  of  negligence  on  the  part  of  a  section  hand  Injured  bj 
collision  of  a  train  with  a  push  car  while  he  was  endeavoring  to  remoye  It 
from  the  track  held  to  be  one  of  fact  for  the  jury. 

2d — Evidence^Mortality  Tablee^Dangerous  Calling. 

On  the  issue  of  damages  from  permanent  disability  by  injuries  to  the 
person,  mortality  tables  are  admissible  to  show  plaintiff's  expectancy  of 
life,  though  based  on  experience  in  ordinary  avocations  while  that  in  which 
plaintiff  was  injured  was  extra  hazardous. 

8rf-»Damaget— Charge— Double  Recovery. 

Charge  on  assessing  damages  for  specific  personal  injuries  and  also  for 
their  permanent  results  held  erroneous  as  allowing  double  recovery. 

4d — Charges-Issues  Not  Raised. 

A  charge  on  the  duty  of  the  master  to  furnish  the  servant  safe  and  ap- 
propriate tools  and  implements  was  improper  where  no  such  issue  was  pre- 
sented by  the  pleading  or  evidence. 

5.— Contributory  Negligence^Reliance  on  Foreman— Charge. 

Requested  charges  on  the  duty  of  a  section  hand  removing  a  car  from 
the  track  before  an  approaching  train  to  exercise  care  to  discover  and  avoid 
probable  danger,  and  not  trust  his  protection  wholly  to  the  foreman,  which 
it  is  held  error  to  refuse. 

Appeal  from  the  District  Court  of  Hays.  Tried  below  before  Hob. 
L.  W.  Moore. 

S.  R.  Fisher  J  J.  H.  Tallichet,  and  N.  A.  Stedman,  for  appellant 

A.  B.  Storey  and  B.  0.  Neighbors,  for  appellee. 

EIDSON,  Apjociate  Justice. — This  is  a  suit  by  the  appellee  against 
the  appellant  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  while  in  its  service  as  a  section  hand,  in  a  col- 
lision  between  a  passenger  train  of  appellant  and  a  push  car,  which 
appellee  and  other  members  of  a  section  gang  were  endeavoring  to 
move  from  the  track.  Appellee  alleged  that  the  appellant  and  the 
foreman  of  the  section  gang  were  negligent  in  having  the  gang  upon 
the  track  with  the  push  car,  without  advising  him,  appellee,  of  the  ap- 
proach of  the  passenger  train ;  and  also  that  the  agents  and  servants  of 
appellant  in  charge  of  the  passenger  train  were  guilty  of  negligence  in 
failing  to  signal  its  approach  to  the  push  car,  and  in  negligently  and 
carelessly  running  into  the  same,  with  knowledge  or  means  of  knowledge 
of  the  presence  of  the  push  car  on  the  track,  and  of  plaintiff  by  or  near 
the  pame. 

Appellant  answered  by  general  demurrer  and  special  exceptions,  a 
general  denial  and  special  answer  interposing  the  defenses  of  oon* 
tributory  negligence  and  assumed  risk. 

The  trial  before  court  and  jury  resulted  in  a  verdict  and  judgment 
for  appellee  for  $4300,  of  which  $100  was  remitted  by  appellee. 
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Appellants  first  assignment  of  error  complains  of  the  action  of  the 
court  in  not  sustaining  its  motion  made  at  the  close  of  plaintifiPs  evi- 
dence to  return  a  verdict  for  the  defendant,  upon  the  ground  that  it 
afiSrmatively  appeared,  from  plaintiff's  own  testimony  and  from  all  the 
evidence  adduced  by  him,  on  account  of  his  own  contributory  negligence 
he  was  without  right  to  recover. 

Appellant's  third  assignment  of  error  complains  of  the  refusal  of 
the  court  at  its  instance  to  specially  instruct  the  jury  to  return  a  verdict 
in  favor  of  the  defendant.  We  overrule  both  of  these  assignments  of 
error^  because  in  our  opinion  the  testimony  was  sufficient  to  authorize 
the  court  to  submit  the  case  to  the  jury. 

In  its  second  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  permitting  the  witness  R.  B.  Manlove  to  identify  certain 
mortality  tables,  and  to  testify  therefrom  as  to  the  expectancy  of  life  of 
plaintiff,  upon  the  ground  that  such  mortality  tables  purported  to  give 
the  expectancy  of  life  of  persons  engaged  in  ordinary  vocations,  and 
not  that  of  persons  engaged  in  extra  hazardous  employments,  such  as 
section  work  on  a  railroad.  This  question  haa  been  decided  adversely 
to  appellant's  contention  by  the  courts  of  this  State.  Galveston  H.  & 
S.  A.  Ry.  Co.  V.  Johnson,  24  Texas  Civ.  App.,  180;  Gulf  C.  &  S.  F. 
By.  Co.  V.  Mangham,  95  Texas,  413 ;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Englehom,  24  Texas  Civ.  App.,  324. 

Appellant's  eighth  assignment  of  error  complains  of  the  charge  of 
the  court  upon  the  measure  of  damages.  That  part  of  the  charge  of 
the  court  complained  of  is  as  follows:  "If  you  find  for  plaintiff,  then 
you  will  find  from  the  evidence  in  his  favor  that  sum  of  money  which 
will  be  a  fair  and  just  compensation  for  injuries  to  his  hearing,  if  any, 
injuries  to  his  stomach  or  intestines,  if  any,  causing  rupture,  if  any,  for 
his  reasonable  expenses  of  medicine,  if  any,  and  doctor's  bills,  if  any,  for 
loss  of  time,  if  any,  pain  and  suffering,  if  any,  not  to  exceed  the  amounts 
claimed  for  these  several  items  up  to  this  time.  And  if  you  further 
find  from  the  evidence  that  these  injuries,  if  any,  are  continuing  and 
permanent,  you  will  find  that  sum  of  money  which  if  now  paid  would 
be  a  fair  and  just  compensation  therefor." 

Appellant's  contention  is  that  this  charge  authorizes  the  recovery 
of  double  damages.  We  are  inclined  to  think  that  that  part  of  said 
charge  which  instructs  the  jury  to  find  for  plaintiff  "that  sum  of  money 
which  will  be  a  fair  and  just  compensation  for  injuries  to  his  hearing, 
if  any,  injuries  to  his  stomach  or  intestines,  if  any,  causing  rupture,  if 
any.  *  ♦  *  And  if  you  further  find  from  the  evidence  that  these 
injuries,  if  any,  are  continuing  and  permanent,  you  will  find  that  sum 
of  money  which  if  now  paid  would  be  a  fair  and  just  compensation 
therefor,"  is  subject  to  the  criticism  of  appellant;  and  hence  should 
not  have  been  given.  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W.  Rep., 
1064  to  1067,  and  authorities  there  cited. 

Appellant's  ninth  assignment  of  error  complains  of  the  action  of  the 
court  in  giving  special  instruction  number  1  asked  by  plaintiff,  upon 
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the  ground  that  there  was  neither  pleading  nor  proof  authorizing  the 
charge  in  regard  to  the  master^s  furnishing  tools  and  appliances  with 
which  the  servant  is  called  upon  to  work,  or  in  regard  to  the  presumption 
which  the  servant  is  authorized  to  indulge  that  they  are  reasonably 
safe  and  appropriate;  and  that  there  is  no  claim  that  any  of  the  tools, 
machinery  or  appliances  with  which  the  plaintiff  was  called  upon  to  work 
were  defective  or  unsafe,  or  that  they  had  aught  to  do  with  causing  or 
producing  the  injury  complained  of.  We  are  of  the  opinion  that  no 
such  issues  were  raised  by  the  pleadings  or  evidence,  and  that  it  was 
not  proper  for  the  court  to  give  this  special  instruction. 
.  In  its  seventeenth  and  eighteenth  assignments  of  error  appellant  com- 
plains of  the  refusal  of  the  court  to  give  to  the  jury  its  special  instruc- 
tions numbers  10  and  11,  which  are  as  follows: 

"10.  If  from  the  evidence  you  believe  that  the  plaintiflE  knew  of  the 
approach  of  the  train  and  of  the  danger  to  which  he  was  exposed  at 
or  near  the  push  car,  in  time  to  have  removed  himself  to  a  place  of 
safety,  and  that  he  remained  there  until  injured  by  the  collision,  and 
that  such  conduct  on  his  part  was  negligence  which  concurred  in  or 
contributed  to  his  hurts,  if  any,  then  you  are  instructed  that  reliance 
by  him  upon  the  foreman  for  protection,  if  from  the  evidence  you 
believe  he  did  so  rely  upon  the  foreman,  will  not  relieve  him  from  the 
consequences  of  his  own  acts,  and  you  will  accordingly  return  a  verdict 
for  the  defendant/^ 

"11.  You  are  instructed  that  a  member  of  a  section  gang  rests  under 
no  duty  or  obligation,  with  knowledge  of  an  impending  danger,  to 
continue  in  the  dangerous  situation  in  obedience  to  the  order,  direc-  - 
tion  or  command  of  the  foreman  of  the  section  gang;  if,  therefore, 
you  believe  from  the  evidence  that  the  plaintiff  knew  of  the  approach 
of  the  train  to  the  push  car  by  or  near  which  he  was  standing  at  said 
time,  and  the  probability  of  a  collision  and  the  danger  to  which  the 
same  exposed  him,  and  remained  in  his  said  position,  relying  upon  the 
foreman  to  notify  him  when  to  leave  the  same,  and  you  further  believe 
that  said  conduct  on  his  part  was  not  such  conduct  as  an  ordinarily 
prudent  person  would  have  pursued  under  the  same  circumstances,  and 
that  but  for  such  conduct  he  would  have  not  have  been  hurt,  then  you 
will  return  a  verdict  for  the  defendant." 

We  are  of  opinion  that  it  was  error  for  the  court  not  to  give  one 
of  these  special  instructions;  and  as  the  eleventh  is  more  full  and 
specific,  it  would  have  been  proper  for  the  court  to  have  given  that. 
Houston  E.  &  W.  T.  Ry.  Co.  v.  Dewalt,  96  Texas,  121. 

Appellant  in  its  nineteenth  assignment  of  error  complains  of  the 
refusal  of  the  court  to  give  its  special  instruction  number  12,  which 
is  as  follows: 

"If  from  the  evidence  you  believe  that,  prior  to  the  time  when 
the  collision  complained  of  occurred,  plaintiff  had  time,  by  the  exer- 
cise of  ordinary  care  and  diligence,  by  the  use  of  his  senses  of  sight 
and  hearing,  to  discover  the  approach  of  the  passenger  train  towards 
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the  pnsh  car^  but  failed  to  look  and  listen,  or  either,  and  snch  failure 
on  his  part  was  negligence,  then  you  will  return  a  verdict  for  de- 
fendant/' 

We  are  also  of  opinion  that  the  court  should  have  given  this  special 
instruction. 

We  have  considered  the  other  errors  assigned  by  appellant,  but  are 
of  opinion  that  they  are  not  well  taken,  and  therefore  overrule  them. 

For  the  errors  above  indicated  the  judgment  of  the  court  below  is 
leversed  and  the  cause  remanded. 

Reversed  and  remanded. 


S6   civ.— 12 
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Texas  &  Western  Telegraph  and  Telephone  Company 

ET  AL.  V.  C.  W.  Mackenzie. 

Decided  May  26,  1904. 

1.~-Building    Contract — Bids^Delayed    Message — Evidence^Probable    Action 
of  Bender  or  Sendee. 

A  witness  who  contemplated  the  erection  of  a  building,  or  his  asrent  In 
procurinfiT  bids  therefor,  belngr  the  only  persons  who  could  pass  upon  and 
accept  the  bids,  may  testify  that  but  for  the  telegrraph  company's  delay  in 
deliverinfi:  the  message  of  plaintiff,  a  building  contractor,  stating  the  amount 
of  his  bid,  such  bid  would  have  been  accepted  and  the  contract  awarded  to 
him. 

2. — Same — Profits^Evidence. 

A  contractor,  whose  bid  for  the  proposed  erection  of  a  building  was  neg- 
ligently delayed  by  a  telegraph  company  until  too  late  to  be  considered,  may 
testify,  in  a  suit  for  loss  of  the  contract,  what  would  have  been  his  profits 
had  he  been  awarded  the  contract. 

3d — Loss  of  Contract — Measure  of  Damages. 

The  measure  of  damages  for  the  loss  of  a  building  contract  through  neg- 
ligent delay  of  a  telegram  stating  the  amount  of  plaintiff's  bid  is  the  differ- 
ence between  the  amount  of  the  bid  and  the  actual  amount  It  would  have 
cost  him  to  erect  the  building  according  to  the  plans  and  specifications. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hoil 
A.  M.  Walthall. 

Patterson  &  Buckler,  for  appellants. 

^y.  G.  McOown,  P.  H.  Clarke,  and  Edwards  dc  Edwards,  for  appellee. 

NEILL,  Associate  Justice. — This  appeal  is  from  a  judgment  of 
$1000  in  favor  of  the  appellee  against  appellants.  The  nature  of  the 
case  will  be  indicated  by  our  conclusions  of  fact,  which  are  as  follows: 

The  appellee,  C.  W.  Mackenzie,  was  on  the  25th  day  of  December, 
1902,  and  ever  since  has  continued  to  be  a  building  contractor,  residing 
in  the  city  of  El  Paso,  Texas.  On  the  day  stated,  G.  H.  French  con- 
templated erecting  a  hotel  building  in  the  town  of  Douglas,  Arizona 
Territory,  according  to  certain  plans  and  specifications,  which  had  been 
drawn  therefor.  At  that  tim€  and  upon  the  dates  hereinafter  stated, 
appellant,  the  Texas  &  Western  Telegraph  Company,  owned  a  telegraph 
line  extending  from,  to  and  through  the  towns  of  Benson  and  Douglas, 
Arizona,  which  line  was  operated  by  appellant,  the  Postal  Telegraph- 
Cable  Company,  which  maintained  offices  and  agents  in  said  town  for 
receiving,  transmitting  and  delivering  messages.  The  Western  Union 
Telegraph  Company  and  the  Postal  Telegraph-Cable  Company  main- 
tained a  joint  office  and  agent  at  Benson  for  receiving  and  transmitting 
telegrams  over  the  respective  lines  operated  by  them.  Telegrams  from 
the  city  of  El  Paso,  fTexas,  to  Douglas,  Arizona,  were  received  at  the 
first  named  city  and  transmitted  by  the  Western  Union  Telegraph  Com- 
pany over  its  line  to  Benson,  Arizona,  where  they  were  received  by  the 
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Foetal  Telegraph-Cable  Company  and  sent  over  the  line  of  the  Texas* 
Western  Telegraph  Company  to  their  destination. 

A-  E.  Williamg,  acting  for  and  as  agent  of  6.  H.  French,  on  the  27th 
day  of  December,  1902,  furnished  appellee  with  copies  of  the  plans  and 
specifications  of  the  hotel  French  contemplated  building  in  Douglas, 
Arizona,  and  solicited  Mackenzie  as  a  building  contractor  to  make  and 
forward  to  him  at  Douglas  a  bid  for  the  erection  and  construction  of 
said  building  according  to  said  plans  and  specifications.     It  was  ar- 
ranged and  understood  between  Williams  and  appellee  that  the  latter's 
bid  should  be  in  by  the  afternoon  of  December  29th,  when  it  as  well 
as  those  of  other  contractors  who  might  bid  on  the  building  would  be 
opened  and  the  contract  awarded  to  him  whose  bid  might  then  be  ac- 
cepted by  Mr.  French,  the  latter,  however,  reserving  the  right  to  reject 
any  and  all  bids.    After  receiving  the  plans  and  specifications,  the  ap- 
pellee as  expeditiously  as  possible  made  an  estimate  of  the  cost  of  erect- 
ing the  building,  and  upon  the  morning  of  the  29th  of  December,  1902, 
concluded  that  he  could  take  the  contract  for  $10,500,  and  to  bid  that 
amount.    Whereupon  at  about  11 :30  o^clock  on  the  morning  of  Decem- 
ber 29th  he  went  to  the  ofiBce  of  the  Western  Union  Telegraph  Company 
in  El  Paso,  Texas,  and  delivered  to  its  agent  for  transmission  over  ite 
line  to  Benson,  and  thence  over  appellants'  lines  to  Douglas,  the  follow- 
ing telegram :    "12-29-02. — ^Mr.  A.  E.  Williams,  Douglas,  Arizona :    Bid 
ten  thousand  five  hundred,  good  hand  brick.     Can  rush  building.     If 
satisfactory  wire  today ;  will  come  tomorrow.    C.  W.  Mackenzie.*'    Pay- 
ing to  said  company  65  cents  for  sending  the  message,  which  covered 
the  full  charges  for  transmitting  messages  to  and  delivery  at  Douglas. 
At  the  time  he  informed  the  operator  of  the  import  of  the  telegram, 
that  it  was  very  important,  and  that  it  should  be  transmitted  and  deliv- 
ered right  away — ^that  the  bids  were  going  to  be  opened,  and  that  they 
were  waiting  on  his  bid.    The  message  was  at  once  transmitted  by  the 
Western  Union  Telegraph  Company,  and  was  received  at  Benson  at 
11:14  a.  m.  Pacific  time,  which  was  12:14  El  Paso  or  mountain  time. 
When  transmitted,  the  Western  Union  indicated  and  informed  the 
agent  of  the  Postal  Telegraph-Cable  Company  at  Benson  of  its  import- 
ance, and  that  it  was  a  "rush"  message.    A  copy  of  the  message  was 
then  given  to  the  operator  of  appellants'  telegraph  line  extending  from 
Benson  to  Douglas,  with  notice  of  its  importance  for  immediate  trans- 
mission to  the  last  named  town.    Instead  of  promptly  transmitting  the 
telegram,  it  lay  in  the  office  at  Benson  two  hours  and  twenty-one  minutes 
before  it  was  sent  over  appellants'  line  to  Douglas.     An  hour  would 
have  been  a  reasonable  time  for  the  transmission  of  the  message  from  El 
Paso  and  its  delivery  at  Douglas,  but  it  did  not  reach  Douglas  until 
2:55  p.  m.  Pacific  or  local  time,  and  it  was  not  delivered  to  Williams 
imtil  10  o^clock  on  the  next  morning.     These  facts,  as  well  as  other 
facts  and  circumstances,  show  that  appellants  negligently  delayed  the 
transmission  and  delivery  of  said  message.    The  bids  for  the  building 
were  opened  between  5  and  6  o'clock  on  the  evening  of  December  29, 
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1902,  appellee^s  bid  not  having  been  received,  and  all  were  rejected,  and 
the  contract  alone  for  the  brick  work  on  the  building  was  awarded  to  one 
O'Connor.  Appellee's  was  the  lowest  bid.  Had  appellants  transmitted 
said  message  stating  his  bid,  it  would  have  been  received  by  Williams 
and  delivered  to  French  before  the  bids  were  opened,  and  would  have 
been  considered,  accepted,  and  the  contract  for  the  erection  of  the  entire 
building,  according  to  the  plans  and  specifications,  awarded  to  appel- 
lee, who  would,  as  is  reasonably  shown  by  the  evidence,  have  made  a  net 
profit  on  said  contract  of  $1000.  By  reason  of  the  negligent  delay  of 
appellants  in  the  delivery  of  said  telegram,  tiie  contract  was  lost  to 
him,  with  the  consequent  loss  of  said  profit  he  would  have  made  thereon. 
Wherefore  appellee  was  damaged  by  said  negligence  of  appellants  in 
the  sum  of  $1000. 

Conclusions  of  Law. — Where  a  telegram,  offered  and  accepted  for 
transmission,  expresses  the  object  of  the  sender,  or  the  purpose  and 
importance  of  the  message  are  made  known,  and  by  actionable  negli- 
geuce  is  unreasouably  delayed  in  its  transmission  and  delivery,  the  tele- 
graph company,  if  there  be  no  valid  regulation  affecting  the  measure 
of  damages,  is  liable  for  such  injury  as  is  the  direct,  natural  and  neces- 
sary cause  of  defeating  the  object  which  would  have  been  accomplished 
by  the  seasonable  delivery  of  the  message.  Western  U.  Tel.  C3o.  v.  Hoff- 
man, 80  Texas,  420,  15  S.  W.  Rep.,  1048,  26  Am.  St.  Eep.,  759;  West- 
em  U.  Tel.  Co.  V.  Bowen,  84  Texas,  476;  Sutherland  on  Dam.,  3  ed., 
sec.  961 ;  GriflSn  v.  Clover,  16  N.  Y.,  489 ;  Joyce  on  Elec.  Law,  sec.  952. 
When  notice  of  the  main  purpose  of  the  message  is  sufficient  to  put  the 
telegraph  company  upon  inquiry  as  to  the  attendant  details,  it  is  charge- 
able with  notice  of  all  it  could  have  learned  by  such  inquiries.  Western 
U.  Tel.  Co.  V.  Edsall,  74  Texas,  329,  12  S.  W.  Rep.,  41,  15  Am.  St 
Bep.,  835 ;  Western  TJ.  Tel.  Co.  v.  Birge-Forbes  Co.,  29  Texas  Civ.  App., 
526,  69  S.  W.  Rep.,  181 ;  Western  U.  Tel.  Co.  v.  Nagle,  11  Texas  Civ. 
App.,  439 ;  Joyce  on  Elec.  Law,  sees.  952,  953.  The  rule  that  in  order 
to  hold  the  company  liable  for  special  damages  it  must  have  notice  of 
the  importance  of  the  message  is  not  to  be  considered  as  meaning  that 
all  the  details  in  reference  to  the  transaction  referred  to  in  the  dis- 
patch, and  which  are  known  to  the  parties  themselves,  must  be  disclosed 
to  the  company.  Where  the  message  reasonably  informs  the  operator, 
or  he  is  informed  by  the  sender,  that  it  is  of  business  importance  and 
discloses  the  transaction  so  far  as  is  necessary  to  accomplish  the  purpose 
for  which  it  is  sent,  the  company  should  be  held  liable  for  all  the  direct 
damages  resulting  from  a  negligent  failure  to  transmit  and  deliver  it 
within  a  reasonable  time,  unless  such  negligence  is  in  some  way  excused. 
Joyce  on  Elec.  Law,  sec.  952,  and  authorities  cited  in  note  28,  pp.  911, 
912.  These  principles  are  fully  recognized  by  the  trial  court  in  its 
charge. 

Bearing  these  principles  in  mind,  we  will  now  pass  to  the  considera- 
tion of  appellants^  assignments  of  error. 
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The  first  complains  of  the  courf s  refusing,  at  defendants'  request,  to 
peremptorily  instruct  a  verdict  in  their  favor;  the  second  of  its  refusal 
to  charge,  at  their  instance,  that  the  only  damages  the  plaintiff  couid 
recover  is  the  toll  he  paid  for  the  telegram;  the  third,  fourth,  fifth, 
sixth  and  seventh,  of  the  court's  admission  in  evidence  of  and  its  failure 
to  strike  out  the  testimony  of  the  witness  G.  H.  French,  to  the  effect 
that  he  would  have  accepted  the  bid  of  plaintiff  and  given  him  the 
contract  to  build  the  hotel  at  Douglas  if  he  had  been  notified  of  Macken- 
zie's bid  before  the  evening  of  December  29,  1902,  and  the  eighth  and 
ninth  complain  of  the  court's  admitting  in  evidence  and  refusing  to 
strike  out  the  testimony  of  the  witness  A.  E.  Williams,  to  the  effect 
that  if  appellee's  bid  had  been  received  before  the  evening  of  December 
29, 1902,  he  would  have  accepted  the  bid. 

The  insistence  of  appellants  under  these  assignments  is  that  had  ap- 
pellee's bid  been  received  by  French  on  the  afternoon  of  December  29, 
1902,  and  before  the  other  bids  were  opened,  it  is  altogther  problematical 
and  uncertain  whether  or  not  the  contract  would  have  been  awarded  to 
him.  This  insistence  is  based  upon  the  proposition  that  the  testimony 
of  French  and  Williams  to  the  effect  that  the  contract  would  have  been 
awarded  appellee  had  his  bid  been  received  in  time,  is  simply  an  ex- 
pression  of  the  witnesses'  opinion,  and  was  not  relevant  and  competent 
to  show  that  appellee's  bid  would  have  been  accepted  and  the  contract 
awarded  him;  that,  therefore,  there  is  no  legal  evidence  to  establish 
such  fact,  and  consequently,  without  proof  of  it,  no  damages  were 
shown  to  have  accrued  by  reason  of  the  delay  in  the  delivery  of  the 
telegram. 

The  only  means  of  proving  whether  appellee's  bid  would  have  been 
accepted  or  no^  was  by  the  testimony  of  French  and  Williams,  or  the 
testimony  of  at  least  one  of  them.  They  alone  could  pass  upon  and 
accept  the  bids,  and  alone  knew  whether  or  not  the  bid  of  appellee  was 
acceptable;  if  the  proof  could  not  be  made  by  them  it  could  not  be 
made  at  all.  The  effect  of  holding  that  their  testimony  was  not  ad- 
missible upon  this  issue  would  be  to  say  that  in  cases  of  this  character 
the  sender  of  a  message  of  the  greatest  importance  to  him,  the  import- 
ance of  which  was  known  to  the  telegraph  company,  would  have  no 
redress  whatever  for  the  negligent  failure  of  the  company  to  perform 
its  contract  by  transmitting  and  delivering  it  with  reasonable-dispatch, 
however  great  the  damages  might  be,  occasioned  by  such  negligence. 

In  State  Insurance  Co.  v.  Jamison,  44  N.  W.  Rep.,  371,  the  court 
in  discussing  a  question  similar  to  the  one  raised  here  said :  "The  most 
numerous,  and  we  may  say  notable,  cases  of  this  character  grow  out  of 
the  failure  of  the  telegraph  companies  to  deliver  dispatches,  and  dam- 
ages are  asked  because  of  the  failure  to  deliver,  and  the  loss  to  the 
plaintiff  has  resulted  from  a  failure  to  sell  in  the  market ;  and  in  such 
cases  the  question  is  directly  involved,  if  the  party  would  have  sold. 
The  case  of  Parks  v.  Telegraph  Co.,  13  Cal.,  423,  is  directly  in  point; 
and  upon  this  precise  question  the  court  said :    ^o  ascertain  the  damages 
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sustained  by  the  breach  of  this  contract  these  inquiries  are  pertinent. 
If  the  message  had  been  sent,  was  the  plaintiflf's  agent  in  Stockton  at 
the  time?  And  would  he  have  received  it?  Next,  would  he  have  then 
taken  out  an  attachment  on  the  debt?  At  what  time  could  he  have  done 
this?  Could  he  have  given  security?  Could  he  have  procured  attor- 
neys to  issue  the  writ?  At  what  hour  could  and  would  it  have  been 
put  in  the  hands  of  the  sheriff?  Was  property  there  of  the  debtor's 
subject  to  the  writ?  If  a  telegraphic  dispatch  had  reached  the  agent 
at  8  o^clock  on  the  7th,  the  agent  would  have  been  bound  to  act  at  once. 
It  is  to  be  presumed  that  he  would  have  done  so.  At  least  he  can  testify 
whether  he  would.'  Telegraph  Co.  v.  Wenger,  55  Pa.  St.,  262,  involves 
precisely  the  same  principle.  It  was  a  question  what  the  party  would 
have  done.  Wenger  purchased  stock  at  an  enhanced  price,  because  of  the 
failure  to  deliver  a  message,  and  the  case  presented  the  query  what  he 
would  have  done  if  the  message  had  been  delivered.  The  inquiry  was 
held  proper,  and  a  recovery  had.  The  books  abound  with  cases  where 
the  principle  or  rule  is  recognized,  though  not  questioned,  which  show& 
its  relation  to  and  importance  in  the  business  affairs  of  the  country. 
In  this  connection  see  the  following  cases :  Manville  v.  Telegraph  Co., 
37  Iowa,  214;  Thompson  v.  Telegraph  Co.,  64  Wis.,  531,  26  N".  W. 
Rep.,  789;  Rittenhouse  v.  Telegraph  Line,  44  N.  W.,  263;  True  v. 
Telegraph  Co.,  60  Me.,  26.  We  think  the  fact  sought  to  be  established 
is  a  material  one  in  the  case,  and  reasonably  susceptible  of  proof,  and 
that  in  excluding  the  testimony  for  that  purpose,  and  instructing  the 
jury  to  return  a  verdict  for  the  defendant,  the  district  court  erred/'  In 
that  case  the  error  of  the  trial  court,  for  which  the  judgment  was  re- 
versed, was  in  excluding  just  such  testimony  as  appellants  in  this  case 
complain  of  the  trial  court  admitting.  ^ 

In  Willingsford  v.  Western  U.  Tel.  Co.,  38  S.  E.  Rep.,  444,  it  wa& 
held  by  the  Supreme  Court  of  South  Carolina,  that  where  an  issue  as 
to  what  a  person  would  have  done  had  a  telegram  been  delivered  to  him 
was  raised  by  the  pleadings,  testimony  tending  to  show  what  he  would 
have  done  in  such  event  was  properly  admitted  in  a  suit  against  a  tele- 
graph company  for  negligently  failing  to  deliver  such  telegram.  In 
that  suit  plaintiff  sought  to  recover  for  losses  occasioned  by  prevention 
of  a  sale  by  the  nondelivery  of  the  telegram.  In  Hasbrouck  v.  Western 
U.  Tel.  Co.,  77  N.  W.  Rep.,  1037,  Mr.  Hasbrouck,  a  member  of  the 
plaintiff  firm,  was  permitted  to  testify,  as  was  also  the  other  member, 
that  if  the  telegram,  as  filed  by  Postern  for  transmission,  had  been  re- 
ceived, they  would  not  have  sent  the  message  they  did  send.  The  court 
held:  "There  was  no  error  in  permitting  the  answers;  that  it  was  a 
necessary  fact  to  show  under  the  issues,  and  it  is  difficult  to  imagine  any 
other  method  of  proving  it.  They  were  the  only  ones  who  knew  the 
fact,  and  they  did  know  it.''  See,  also,  Suth.  on  Damages,  3  ed.,  sec. 
967,  for  cases  where  telegraph  companies  were  held  liable  for  the  dam- 
ages occasioned  the  senders  of  messages  for  loss  of  employment  and 
profits  of  business,  which,  from  the  very  nature  of  the  cases,  neces- 
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sarily  required  the  plaintiffs  to  show  what  tjie  sender  or  the  sendee 
would  have  done  or  would  not  have  done  had  it  not  been  for  the  com- 
pany's negligence  in  failing  to  properly  transmit  and  deliver  the  mes- 
sages. Those  entertaining  views  different  from  the  holding  of  the  cases 
cited  and  referred  to  might  read  and  consider  with  interest  from  section 
960* to  section  981  inclusive  from  Joyce  on  Electric  Law,  and  the  cases 
cited  under  those  sections  in  support  of  the  text. 

It  is  conceded  by  appellants  that  evidence  of  what  the  sender  or 
sendee  of  a  telegram  might  or  might  not  have  done  is  admissible  in 
that  class  of  cases  where  mental  anguish  is  an  element  of  damages,  and 
damages  are  sought  to  be  recovered  through  the  failure  of  the  company 
to  properly  and  expeditiously  transmit  and  deliver  the  message.  Cases 
belonging  to  that  class  where  such  evidence  was  admissible  are  too 
numerous  in  this  State  to  require  citation.  Appellants  contend  that 
they  are  distinguishable  from  cases  of  the  character  of  the  one  now 
under  consideration.  We  must  confess  our  inability  to  determine  on 
any  principle  why  such  evidence  is  admissible  in  one  class  and  not  in 
the  other.  But  the  decisions  in  this  State  do  not  confine  the  admissi- 
bility of  such  testimony  to  the  class  of  cases  where  mental  anguish  is  an 
element  of  damages. 

Western  U.  Tel.  Co.  v.  Bowen,  84  Texas,  477,  is  a  case  where  plaintiff's 
agent  wired  him,  "Have  30,000  bushels  for  you,  if  you  come  at  once.'" 
The  answer  which  was  negligently  delayed,  apprised  the  agent  that  the 
threshing  machinery  would  be  shipped  at  once.  In  consequence  of  the 
delay  some  of  the  parties  who  had  arranged  with  the  agent  for  the 
threshing  of  grain  made  contracts  with  others  for  their  work,  and  the 
plaintiff  lost  a  contract  for  threshing  30,000  bushels  of  grain.  The 
company  was  held  liable  for  the  loss  of  these  contracts,  though  there 
was  no  delay  in  getting  the  machinery  to  the  place  where  the  work  was 
to  have  been  done.  This  case  necessarily  required  evidence  of  what 
plaintiff,  as  well  as  the  parties  with  whom  his  agent  made  the  contracts, 
would  or  would  not  have  done  had  there  been  no  delay  in  the  delivery 
of  the  message,  and  such  evidence  must  have  been  the  testimony  of  the 
plaintiff  and  such  parties  themselves. 

In  the  case  of  Western  U.  Tel.  Co.  v.  Mitchell,  91  Texas,  454,  which 
is  one  where  damages  for  delay  in  delivering  a  telegram  to  plaintiff 
conveying  the  information  of  the  failure  of  water  supply  upon  his  ranch, 
whereby  he  was  prevented  from  making  the  necessary  arrangements  with 
others  for  obtaining  such  supply,  it  was  held  that  the  testimony  of  what 
plaintiff's  agent  and  his  wife  would  have  done  had  it  not  been  for  the 
delay  was  admissible,  the  court  saying :  "What  a  party  would  do  under 
a  given  state  of  facts  which  called  upon  him  or  her  to  perform  a  duty 
to  some  other  person,  is  not  a  matter  of  opinion  merely,  but  a  fact  which 
can  be  testified  to  by  such  person." 

In  the  case  of  Western  U.  Tel.  Co.  v.  Partlow,  30  Texas  Civ.  App., 
599,  71  S.  W.  Eep.,  584,  the  board  of  trustees  of  a  public  school,  through 
their  secretary,  wrote  Mr.  Partlow  informing  him  that  the  term  of  the 
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school  extended  over  a  period  of  seven  or  eight  months,  and  could  be 
lengthened  by  the  principal  into  a  subscription  school  of  nine  monthSy 
and  that  the  principal  was  paid  $70  per  month,  and  that  at  a  meeting 
of  the  board,  held  on  the  3d  of  July,  1901  (the  date  of  the  letter),  he 
was  instructed  to  write  and  find  out  if  he  (Partlow)  was  still  desirous 
of  the  position.  The  letter  closed  with  a  request  that  Partlow  should 
notify  the  writer  at  once  of  his  decision.  Upon  his  receipt  of  the  letter 
he  immediately  delivered  for  transmission  this  telegram:  'Tours  de- 
layed, can  accept,  particulars  by  mail  to-day.*'  The  telegram  as  trans- 
mitted and  delivered  by  the  company  read  as  follows :  'TTours  delayed, 
can*t  accept,  particulars  by  to-day's  mail.'*  The  telegram  being  deliv- 
livered  in  its  changed  form,  the  board  of  school  trustees  took  it  as  a 
declination  of  Partlow  to  accept  the  position,  and  before  receiving  his 
acceptance  by  mail  tendered  the  position  to  another  teacher,  who  ac- 
cepted it.  Partlow  in  a  suit  against  the  telegraph  company  for  dam- 
ages for  loss  of  the  position  as  teacher  in  the  school  by  reason  of  such 
negligence,  proved  by  the  members  of  the  board  of  trustees  that  had 
they  received  the  telegram  as  written  out  by  him  and  delivered  to  the 
company  for  transmission,  he  would  have  been  employed  by  the  board 
as  teacher  of  the  school,  and  it  was  held  on  appeal  that  such  testimony 
was  properly  admitted. 

It  was  thus  shown  that  upon  principle  and  by  the  weight  of  authority, 
in  other  States  as  well  as  in  Texas,  that  the  testimony  of  French  and 
Williams,  made  the  subject  of  the  assignments  under  consideration,  was 
relevant  and  admissible  upon  the  issue  of  damages. 

The  plans  and  specifications  for  the  building  having  been  submitted 
by  French's  agent  to  appellee,  with  the  request  that  he  make  a  bid  for 
its  erection  and  construction,  the  acceptance  of  the  bid  made  by 
appellee  would  have  constituted  a  contract  between  the  parties,  the  terms 
of  which  and  the  rights  thereunder  would  have  been  definite,  fixed  and 
certain.  None  of  the  cases  cited  by  appellants  in  support  of  their  con- 
tention under  these  assignments  is  such  as  would  show  that  a  complete 
contract  would  have  been  made  had  it  not  been  for  the  defendants' 
negligence,  even  though  testimony  as  to  what  the  sender  or  sendee  of 
the  telegram  would  or  would  not  have  done  had  it  not  been  for  such 
negligence.  This  distinguishes  such  cases  from  the  one  under  consider- 
ation. 

In  Joske  v.  Pleasants,  15  Texas  Civ.  App.,  433,  it  was  held  that  a 
contractor  or  builder  might  state  what  would  have  been  the  actual  cost 
of  the  construction  of  a  building  according  to  certain  plans  and  speci- 
fications, without  stating  the  cost  of  each  item  of  work  and  material 
entering  into  construction ;  and  if  such  testimony  were  deemed  too  gen- 
eral, the  costs  of  each  item  might  be  inquired  into  on  his  cross-examina- 
tion. In  the  case  at  hand  the  evidence  shows  that  the  actual  cost  of 
labor  and  material  necessary  and  requisite  to  complete  the  building  ac- 
cording to  the  plans  and  specifications,  including  $200  for  incidental 
expenses,  would  have  been  $8478.74,  and  that  the  difference  between 
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that  snin  and  appellee's  bid  would  have  been  his  profits.  Therefore  the 
court  did  not  err  in  admitting  the  testimony  of  appellee  as  to  what 
would  have  been  his  profits  on  the  contract  for  building  the  hotel,  had 
it  been  awarded  him  on  his  bid. 

The  appellee  having  lost  the  contract  by  reason  of  appellants'  negli- 
gence, the  measure  of  damages  was  the  difference  between  the  amount 
of  his  bid  and  the  actual  amount  it  would  have  cost  him  to  erect  the 
building  according  to  the  plans  and  specifications.  The  evidence  is 
reasonably  suflScient  to  show  that  this  difference  would  have  been  $1000. 
In  McLane  v.  Maurer,  28  Texas  Civ.  App.,  76,  ^^  S.  W.  Eep.,  693,  the 
court  said:  ^The  difficulty  in  the  determination  of  the  question  thus 
presented  lies  not  so  much  in  the  ascertainment  of  the  law  of  the  sub- 
ject as  in  its  application  to  the  facts  of  the  particular  case.  The  broad 
general  rule  in  such  cases  is  that  the  plaintiff  may  recover  such  dam- 
ages, including  gains  prevented  as  well  as  losses  sustained,  as  may  reason- 
ably be  supposed  to  have  been  within  the  contemplation  of  both  parties 
at  the  time  of  making  the  contract  as  the  proximate  and  natural  con- 
sequences of  a  breach  by  defendant;  and  in  determining  what  may 
reasonably  be  supposed  to  have  been  within  the  contemplation  of  the 
parties  as  a  natural  consequence  of  a  breach,  all  the  facts  surrounding 
the  execution  of  the  contract  known  to  both  parties  may  be  considered, 
even  if  these  be  such  as  would  not  necessarily  enter  into  it  if  known 
to  the  defendant.  The  only  question  that  could  arise  in  the  matter  of 
the  benefits  that  would  have  accrued  had  the  contract  not  been  breached 
would  be  as  to  the  proof.  If  appellees  could  make  it  appear  reasonably 
certain  that  they  would  have  sold  the  whole  of  the  land  but  for  the 
interference  of  appellant,  they  would  be  entitled  to  the  interest  in  what 
they  could  show  the  land  would  have  sold  for."  Under  this  case  and 
authorities  cited  therein  we  must  hold  that  the  damages  recovered  are 
not  too  remote,  but  were  proximately  caused  by  appellant's  negligence. 

The  court's  charge  correctly  presents  all  the  law  applicable  to  the 
case,  and  there  was  no  error  in  the  court's  refusing  to  give  any  of  the 
special  charges  requested  by  appellants. 

In  our  opinion  there  is  no  error  which  requires  this  court  to  reverse 
the  judgment  appealed  from.    It  is  therefore  affirmed. 

Afp^rmed. 

Writ  of  error  refused. 
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Otto  Albers  v.  San  Antonio  &  Aransas  Pass  Bailwat 

Company. 

Decided  May  25,  1904. 

Iw^-Overflow — Charge— Contributory  Negliganca. 

It  was  error  to  so  charge  as  to  preclude  plaintiff  from  recovery  If  found 
eruilty  of  contributory  neglig^ence,  when  the  evidence  tends  to  show  that 
the  injury  (damage  to  his  cotton  by  overflow  caused  by  a  railway  embank- 
ment) was  only  partly  attributable  to  such  negligence  of  plaintiff. 

2w— Railway — Overflow — Negligence — Charge. 

Requested  charge  held  proper  to  be  given  on  the  liability  of  a  railway  for 
causing  overflow  of  plaintlfTs  premises  by  the  choking  up  of  waterways  In 
its  roadbed. 

8d — Misconduct  of  Juror. 

It  was  improper  and.  It  seems,  ground  for  a  new  trial,  that  a  juror, 
during  the  trial  spent  the  night  as  guest  of  a  witness  for  the  defendant 
railway  company,  who  was  the  holder  of  a  pass  over  its  road  and  on  bad 
terms  wi(h  the  plaintiff,  and  whose  brother-in-law,  defendant's  attorney, 
was  also  a  guest  there,  though  they  did  not  discuss  the  case. 

Appeal  from  the  County  Court  of  Lee.  Tried  below  before  Hon. 
John  H.  Tate. 

Wm,  0.  Bowers  and  Harris  £  Simmang,  for  appellant. 

Duncan,  Walters  &  Lane,  0.  TF.  Watson,  and  W.  L.  Eason,  for  ap- 
pellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  appel- 
lant^ plaintiff  below^  against  appellee  for  damages  in  the  aggregate  sum 
of  $447.42,  alleged  to  have  been  sustained  by  reason  of  two  overflows  of 
appellant^s  crops  of  com  and  cotton,  one  in  September,  1901,  and  the 
other  in  July,  1902;  said  amount  including  alleged  damages  to  certain 
cotton  in  the  cotton  house  of  appellant,  which  was  alleged  to  have  been 
injured  by  said  overflows.  Said  overflows  being  alleged  to  have  been 
caused  by  the  negligence  of  appellee  in  the  improper  construction  of  its 
railroad  embankment,  and  failure  to  provide  sufficient  sluices,  culverts, 
etc.,  for  carrying  off  the  water. 

Appellee,  defendant  below,  answered  by  general  denial,  and  also  spe- 
cially answered  that  during  the  different  days  and  dates  set  out  in  plain- 
tiff's petition  the  country  was  visited  with  heavy  and  unprecedented 
rainfalls,  and  that  if  plaintiff's  crops  were  overflowed  and  destroyed  it 
was  due  to  said  heavy  floods,  and  not  to  any  negligence  and  unskillful 
construction  of  its  roadbed,  dump,  cuts  or  fills;  and  further  specially 
answered  that  plaintiff  was  guilty  of  contributory  negligence  in  this^ 
that  the  plaintiff  built  and  maintained  his  cotton  house  in  the  slough 
that  runs  through  plaintiff's  land,  where  the  water  for  a  long  number 
of  years  has  overflowed,  and  where  plaintiff  knew,  when  he  so  stored 
his  cotton  therein,  that  same  would  overflow  with  very  slight  rains. 

The  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  the  appellee^ 
defendant  below,  upon  which  verdict  judgment  was  rendered. 
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Appellant  in  his  fifth  assignment  of  error  complains  of  the  following 
paragraph  of  the  main  charge  of  the  court :  *^That  unless  yon  find  that 
the  plaintiff  Albers^  in  constructing  his  cotton  house  where  he  did,  and 
in  placing  his  cotton  therein,  was  guilty  of  contributory  negligence; 
that  is,  that  he  failed  to  exercise  that  degree  of  care  which  a  person  of 
ordinary  prudence  would  exercise  under  the  same  or  similar  circum- 
stances/' The  evidence  tends  to  show  that  the  cotton  and  cotton  seed 
in  appellant^s  cotton  house  would  have  been  injured  to  some  extent  by 
the  overflow,  notwithstanding  the  embankment  of  appellee's  railway. 
It  also  tends  to  show  that  the  injury  to  the  cotton  and  cotton  seed  was 
increased  by  reason  of  the  water  being  caused  to  rise  higher  in  said  cot- 
ton house  on  account  of  said  embankment.  Appellee  would  not  be  liable 
for  the  damages  caused  by  the  overflow  independent  of  its  embankment, 
but  it  would  be  liable  for  such  additional  damages  as  were  caused  by 
reason  of  said  embankment.  The  issue  of  contributory  negligence  was 
not  raised  by  the  testimony.  If  the  whole  or  any  part  of  the  injury  to 
the  said  cotton  or  cotton  seed  in  said  cotton  house  was  caused  by  the 
overflow,  independent  of  appellee's  embankment,  then  appellee  would  be 
authorized  to  show  this  as  a  matter  of  defense.  We  therefore  sustain 
appellant's  said  assignment  of  error. 

In  his  tenth  assignment  of  error,  appellant  complains  of  the  refusal 
of  the  court  to  give  to  the  jury  the  following  special  charge  requested 
by  him:  *Tlailway  companies  are  required  to  construct  all  necessary 
culverts  or  sluices  as  the  natural  lay  of  the  land  requires  for  the  neces- 
sary drainage  thereof;  and  in  case  of  their  failure  to  do  so,  they  are 
responsible  for  all  damages  to  lands  and  crops  by  reason  of  their  negli- 
gence; and  you  are  therefore  instructed  that  if  you  find  from  the  evi- 
dence that  the  defendant  constructed  two  trestles,  culverts  or  bridges 
under  its  railroad  track  and  embankment,  and  that  the  said  trestles, 
culverts  or  bridges  were  of  insuflScient  width  to  admit  the  passage  of 
the  water  occasioned  by  rainfalls  or  occasioned  by  extraordinary  rain- 
falls, such  as  the  defendant  could  have  reasonably  anticipated^  and  such 
as  have  occurred  in  the  memory  of  men  then  living;  or  if  you  find  from 
the  evidence  that  said  trestles,  bridges  or  culverts  were  so  constructed 
as  to  cause  wood,  logs  and  trash  and  other  debris  to  lodge  against,  choke 
up,  prevent  and  check  the  passage  of  water  through  the  same;  and  if 
you  further  believe  that  by  reason  of  said  construction  of  said'  trestles, 
culverts  or  bridges  (if  you  believe  the  same  was  so  constructed)  the 
rainfall  and  water  was  dammed  up  and  formed  a  lake,  and  that  said 
water  was  forced  back  up  and  inundated  plaintiff's  lands,  damaged  the 
plaintiff's  crop  and  submerged  and  damaged  the  seed  cotton  in  plain- 
tiff's cotton  house  (if  you  believe  that  said  crop  of  seed  cotton  was  so 
damaged),  then  in  either  event  defendant  would  be  liable  for  damages 
incurred  thereby." 

The  allegations  in  appellant's  petition,  and  the  proof  adduced  upon 
the  trial,  authorized  and  required  the  court  to  give  this  special  instruc- 
tion to  the  jury,  and  it  was  error  for  the  court  to  refuse  same.    Rev. 
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Stats.  1895,  art.  4436;  Gulf  C.  &  S.  P.  By.  Co.  v.  Helsley,  62  Texas, 
593;  Gulf  C.  &  S.  P.  By.  Co.  v.  Pomeroy,  67  Texas,  498;  Gulf  C.  &  S. 
By.  Co.  V.  Holliday,.65  Texas,  612;  Gulf  C.  &  S.  P.  By.  Co.  v.  Pool, 
70  Texas,  713. 

Appellant's  fifteenth  assignment  of  error  complains  of  the  alleged 
misconduct  of  the  juror  W.  J.  Kaufman.  By  the  testimony  of  J.  IL 
Folkes,  submitted  by  the  appellant  on  his  motion  for  new  trial,  it  ap- 
pears that  said  witness  was  the  county  clerk  of  Lee  County  at  the  time 
of  the  trial,  and  that  he  was  not  on  friendly  terms  with  the  appellant 
Albers,  and  that  he  had  a  free  pass  at  that  time  over  the  line  of  appel- 
lee's railway.  That  afte^  the  juror  Kaufman  had  been  sworn  and  se- 
lected as  a  juror  in  the  cause,  and  before  the  verdict  was  rendered, 
said  witness  invited  said  juror  to  go  home  with  him  and  stay  all  nighty 
and  that  one  of  the  attorneys  for  the  appellee  accompanied  them  and 
also  stayed  all  night  with  said  witness;  that  the  attorney  was  the  brother- 
in-law  of  said  witness.  Said  witness  testified  that  the  said  juror  and 
said  attorney  ate  supper  at  his  house  that  night,  and  slept  at  his  house 
and  ate  breakfast  there  the  next  morning ;  that  he  did  not  charge  either 
said  juror  or  said  attorney  anything.  He  also  testified  that  ^'We  did 
not  discuss  the  case  at  that  time.'' 

There  is  nothing  in  the  record  to  show  that  either  the  juror  or  the 
attorney  testified  upon  the  hearing  of  the  motion  for  new  trial,  or  in 
any  way  made  any  statement  or  explanation  in  reference  to  their  stay- 
in?  all  night  with  the  witness  Polkes  and  eating  supper  and  breakfast 
with  him. 

Tliis  conduct  of  the  juror  in  going  home  with  and  accepting  favors 
from  a  party  unfriendly  to  the  plaintiff  in  the  suit,  and  who  was 
friendly  and  under  obligation  to  the  defendant,  accompanied  by  the 
attorney  for  the  latter,  was  improper  and  should  not  have  occurred. 
As  was  said  by  Chief  Justice  Pisher  in  Marshall  v.  Watson,  16  Texas 
Civ.  App.,  127,  40  S.  W.  Bep.,  352 :  "The  policy  of  the  law  is  that 
the  jurors  selected  shall  not  only  be  impartial  at  the  time  this  is  done, 
but  shall  remain  so  during  the  progress  of  the  trial.  The  party  who  is 
to  be  affected  by  their  verdict  ought  not  be  suffered  to  approach  them 
and  confer  favors  and  benefits  upon  them."  A  juror  after  being  se- 
lected to  try  a  case  should  so  conduct  and  demean  himself  from  that 
time  until  his  verdict  is  rendered,  as  not  to  give  the  imsuccessful  party 
any  reason  whatever  to  suspect  his  being  improperly  influenced  by  the 
successful  party. 

In  the  case  of  Gulf  C.  &  S.  P.  By.  Co.  v.  Schroeder,  25  S.  W.  Bep., 
306,  in  discussing  the  alleged  misconduct  of  a  juror,  the  Court  of  Civil 
Appeals  of  the  First  District  used  this  language:  "The  fountains  of 
public  justice  must  be  kept  free  from  every  pollution  and  defilement, 
and  the  administration  of  the  law  by  the  courts  must,  as  far  as  it  is  in 
human  power  to  do  so,  be  placed  above  and  beyond  even  the  suspicion 
of  injustice  or  corruption." 

Appellant  in  his  second,  fourth  and  seventh  assignments  of  error  com- 
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plains  of  the  omission  of  the  court  in  the  general  charge  to  state  ac- 
curately the  amount  of  the  items  of  damages  alleged  in  appellant's 
petition.  Such  omissions  should  have  been  corrected  by  special  charges 
requested  by  appellant. 

We  have  considered  the  other  assigned  errors  of  appellant,  but  are 
of  opinion  none  of  them  are  well  taken,  and  therefore  overrule  them. 

For  the  errors  above  indicated  the  'udgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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El  Paso  Northeastern  Eailway  Company  et  al.  v. 

L.  S.  Eyan  et  al. 

Decided  May  26,  1904. 

1. — Defective  Appliance»^Knowledge  of  Defects. 

Plaintiff  a  brakeman,  was  injured  through  a  fall  caused  by  the  top  runs: 
of  a  ladder  on  defendant's  water  car  puUingr  loose  while  he  was  attempting 
to  lift  himself  thereby  to  the  second  rung,  the  bottom  one  being  gone,  which 
fact  was  known  to  plaintiff.  The  uprights  of  the  ladder  were  old  and 
weather- cracked  and  were  split  at  the  place  where  the  top  cleat  was  -nailed. 
Held,  that  plaintiff  can  not  be  charged,  as  matter  of  law,  with  knowledge 
of  the  defective  condition  of  the  ladder  where  the  accident  occurred  at  night 
and  plaintiff  had  never  used  the  ladder  before. 

2. — Requested  Charge— Proximate  Cause. 

A  requested  charge  was  properly  refused  which  instructed  a  verdict  for 
defendant  if  the  Jury  should  believe  that  the  fact  of  the  bottom  rung  of  a 
ladder  being  gone  was  the  proximate  cause  of  plaintiffs  injuries,  which  were 
received  while  attempting  to  lift  himself  to  the  second  rung  by  grasping  the 
top  one,  which  pulled  loose,  since,  although  the  absence  of  the  bottom  rung 
may  have  been  a  proximate  cause  of  the  accident,  yet  the  proximate  and 
responsible  cause  may,  also,  have  been  the  defective  fastening  of  the  top 
rung  which  pulled  loose. 

3. — Charge — Submitting   Undisputed  Fact. 

A  charge  submitting  in  issue  a  fact  which  was  undisputed  held  not 
prejudicial  when  the  charge  is  read  as  a  whole. 

4. — Defective  Appliances— Known  and  Unknown. 

Although  plaintiff  knew  that  the  bottom  rung  of  a  ladder  which  he  was 
attempting  to  ascend  was  gone,  he  could  nevertheless  recover  for  injuries 
caused  by  other  defective  parts,  which  defects  was  not  known  to  him,  unless 
it  appeared  that,  with  such  knowledge  of  defects  as  he  had,  he  acted  im- 
prudently in  using  the  ladder. 

5. — Requested  Charges— Issue  Not  Presented  by  Evidence. 

Evidence  held  to  Justify  the  refusal  of  requested  charges  denying  plain- 
tiff a  right  to  recover  If  he  was  injured  while  performing  an  act  not  in  the 
discharge  of  his  duty,  such  issue  not  being  presented. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Clark,  Hawkins  &  Hawkins,  for  appellants. 

Patterson  &  Buckler,  for  appellees. 

JAMES,  Chief  Justice. — Eyan  was  head  brakeman  on  appellant^s 
train.  ^  While  ascending  or  attempting  to  ascend  a  ladder  on  a  water 
car  of  a  train  on  which  he  was  working,  the  bottom  rung  of  the  ladder 
being  gone,  he  caught  hold  of  the  top  rung,  which  pulled  oflf  and  he 
was  thrown  down  and  injured.  It  appears  that  he  saw  the  bottom  rung 
was  gone.  There  was  testimony  showing  that  the  uprights  of  the  ladder 
were  old  and  weather-cracked,  and  were  split  at  the  place  where  the  upper 
cleat  was  nailed,  and  that  by  reason  of  this  defective  condition  of  fasten- 
ing came  off  when  Eyan  put  his  foot  on  the  second  cleat  and  lifted  him- 
self by  taking  hold  of  the  upper  cleat.  It  was  also  in  evidence  that 
plaintiff  had  not  used  this  ladder  before,  and  did  not  know  of  the  condi- 
tion of  the  upper  cleat.    The  accident  happened  at  night. 
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On  this  evidence  we  must  overrule  the  first  assignment  of  error,  in 
order  to  sustain  which  we  would  have  to  hold  that  plaintiff  under  the 
circumstances  must  necessarily  have  known  of  the  condition  of  the  cleat 
which  gave  way.  We  can  not  say  as  a  matter  of  law  that  its  condi- 
tion was  so  obvious,  at  the  time  and  in  the  circumstances  under  which 
plaintiff  was  acting,  that  he  must  have  been  informed  of  the  fact  when  he 
undertook  to  use  it. 

The  second  assignment  complains  of  the  refusal  of  the  following 
charge :  'TTou  are  instructed  that  if  you  believe  from  the  evidence  that 
the  fact  that  at  the  time  of  the  accident  to  plaintiff  *  ♦  ♦  the 
lower  cleat  or  rung  of  the  ladder  on  the  water  car  ♦  *  ♦  was  gone, 
was  the  proximate  cause  of  the  accident  and  injuries  to  plaintiff  for 
which  he  sues,  as  the  term  ^proximate  cause^  is  defined  in  the  general 
charge  of  the  court,  then  you  will  find  for  the  defendants.*^ 

This  charge  was  incorrect.  There  is  no  doubt  that  the  absence  of 
the  lower  rung  might  be  found  to  have  been  the  primary  cause  of  the 
accident;  in  other  words  that  it.  might  and  probably  would  not  have 
happened  if  that  rung  had  been  there.  Its  absence  may  have  been  a 
proximate  cause  of  thp  accident,  and  yet  the  cause  and  the  proximate  and 
responsible  cause  of  the  accident  could  be  taken  to  have  been  the  de- 
fect in  the  fastening  of  the  top  cleat,  but  for  which  the  use  of  the 
ladder  would  have  been  safe.  The  charge  was  misleading,  and  would 
have  made  thd  case  turn  entirely  on  the  fact  that  plaintiff  knew  the 
lower  rung  was  gone. 

The  third  assignment  complains  of  the  ninth  paragraph  of  the  court^s 
charge.  To  properly  discuss  this  assignment  it  is  necessary  to  set  it 
forth: 

"d.  You  are  instructed  that  it  was  the  duty  of  the  plaintiff  while 
working  upon  defendant's  train  to  use  ordinary  care  to  prevent  injury 
to  liimself  (and  by  ordinary  care  is  meant  such  care  and  caution  as  a 
person  of  ordinary  prudence  would  have  used  under  like  circumstances), 
and  if  you  believe  from  the  evidence  the  plaintiff  failed  to  use  such 
care  and  caution  as  a  person  of  ordinary  prudence  would  have  used  under 
like  circumstances,  and  that  such  failure,  if  any,  caused  or  contributed 
to  his  injury,  then  you  will^  find  for  the  defendants.  If  you  believe 
from  the  evidence  that  the  plaintiff  before  attempting  to  mount  said 
ladder  discovered  that  the  lower  cleat  or  rung  of  same  was  gone,  but 
that  notwithstanding  that  fact  he  attempted  to  mount  said  ladder,  and 
that  in  so  doing  he  was,  under  all  the  surrounding  facts  and  circum- 
stances, guilty  of  negligence,  and  that  such  negligence,  if  any,  caused 
or  contributed  to  cause  his  injuries,  then  your  verdict  must  be  for  the 
defendants.'* 

Appellants  allege  that  the  testimony  was  undisputed  that  Eyan  knew 
that  the  lower  rung  of  the  ladder  was  not  there  when  he  undertook  to 
ascend  it.  From  his  own  testimony  it  is  hardly  possible  to  find  other- 
wise. The  objection  to  the  charge  is  that  it  submits  this  fact  as  an 
issue  to  the  jury. 
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The  entire  paragraph  was  devoted  to  instructing  the  jury  to  find  for 
the  defendants  if  plaintiff  was  guilty  of  contributory  negligence.  To 
ascertain  if  the  alleged  defect  was  calculated  to  prejudice  defendants, 
the  whole  paragraph  should  be  considered.  It  will  be  seen  that  the 
first  portion  of  the  paragraph  tells  the  jury  to  find  for  defendant  if  plain- 
tiff was  guilty  of  negligence  in  any  respect.  We  see  nothing  in  the  sub- 
sequent portion  which  takes  from  this  general  instruction.  It  was  in- 
tended as  an  amplification  of  said  general  instruction^  and  can  only  be 
understood  as  requiring  the  application  of  the  rule  announced  even  in 
the  event  plaintiff  knew  that  the  bottom  rung  was  absent. 

Under  the  fourth  assignment  of  error  appellants  make  this  proposi- 
tion: 

"The  undisputed  evidence  in  this  case  shows  that  before  using  the 
ladder  from  which  appellee  Ryan  fell  and  was  injured,  he  knew  that 
the  lower  rung  of  same  was  gone;  the  absence  thereof  was  a  patent 
defect,  the  dangers  of  which  were  obvious  to  all  men;  appellee  Ryan 
was  an  experienced  brakeman,  and  it  was  error  for  the  court  to  tell 
the  jury  that  appellees  could  recover  even  though  Ryan  knew  of  the 
absence  of  the  lower  rung,  if  that  was  the  proximate  cause  of  his  in- 
juries, provided  he  was  not  guilty  of  contributory  negligence  or  did  not 
assume  the  risk.'* 

A  paragraph  of  the  charge  is  attacked  by  this  assignment  for  the  rea- 
son stated  in  said  proposition.  We  consider  it  is  not  well  taken.  The 
lower  rung  was  gone,  and  we  will  say  that  plaintiff  had  noticed  its  ab- 
sence. He  might  nevertheless  have  acted  with  ordinary  care  in  using 
the  ladder  as  he  did,  relying  on  its  sufficiency  otherwise.  In  one  sense 
it  could  be  taken  as  the  proximate  cause  of  his  injury,  because  it  would 
have  been  consistent  with  all  the  facts  to  find  that  had  this  rung  been 
there  the  accident  would  not  have  occurred.  If  the  court  had  charged 
unqualifiedly  that  if  the  absence  of  the  rung  was  the  proximate  cause  of 
plaintiff's  injury  he  could  not  recover,  the  jury  would  have  had  to 
ignore  the  defect  in  the  top  rung  as  a  factor  in  the  case.  It  would 
have  been  calculated  to  have  that  effect.  It  was  not  the  mere  knowledge 
of  the  absence  of  the  lower  rung  that  would  exonerate  defendant,  and 
unless  it  further  appeared  that  plaintiff  with  such  knowledge  under  all 
the  circumstances  acted  imprudently  in  using  the  ladder,  he  could  never- 
theless recover. 

The  complaint  offered  to  the  court's  charge  by  the  fifth  assignment 
is  not  well  founded.  The  court  did  not  err,  upon  the  testimony  in  this 
case,  in  conditioning  the  defense  of  assumed  risk  on  plaintiff's  knowledge 
and  appreciation  of  the  danger. 

The  sixth  assignment  complains  of  the  refusal  of  a  charge  telling  the 
jury  that  if  they  believed  from  the  evidence  that  plaintiff  was  attempt- 
ing to  go  to  the  engine  for  the  purpose  of  shoveling  coal  for  the 
fireman  or  for  some  other  purpose  which  was  not  his  duty,  and  that  if 
at  the  time  he  attempted  to  go  over  this  ladder  the  train  was  approach- 
ing the  station,  and  that  it  was  his  duty  at  that  time  to  be  on  top  of 
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the  bo2  cars,  and  that  when  he  was  injured  he  was  not  in  the  place  he 
was  required  or  authorized  to  be  under  the  circumstances,  to  find  for 
defendants. 

The  seventh  complains  of  the  refusal  of  another  charge  wherein  de- 
fendants in  effect  requested  the  court  to  charge  the  jury  that  if  they 
believed  that  at  the  time  plaintiff  was  injured  he  was  going  to  the  engine 
to  shovel  coal  and  that  it  was  not  his  duty  under  the  terms  of  his  en- 
gagement to  do  so,  and  that  if  they  further  believed  that  when  injured  he 
was  not  injured  in  the  performance  of  his  duty  as  brakeman,  to  find  for 
defendants. 

There  was  no  testimony  which  admitted  of  these  charges.  The  state- 
ment of  the  evidence  pertinent  to  these  assignments  given  in  appellants' 
brief  we  assume  states  all  the  evidence  on  the  subject  favorable  to  defend- 
ant. 1.  Eyan's  testimony  that  the  head  brakeman  (which  he  was)  had 
a  right  to  ride  on  the  engine;  that  he  was  supposed  to  ride  on  top  of  the 
car  and  it  was  his  duty  to  be  there;  that  he  was  not  going  forward  to 
assist  the  fireman  to  shovel  coal  and  not  violating  his  duty;  that  it 
was  not  his  duty  particularly  to  assist  the  fireman — could  do  so  if  he 
had  nothing  else  to  do;  that  it  was  the  duty  of  the  head  brakeman  to 
assist  the  fireman  if  the  latter  called  on  him  to  do  so ;  witness  thinks  he 
was  requested  by  fireman.  2.  The  fireman  A.  Young's  testimony  that 
the  heald  brakeman  was  not  required  to  shovel  coal  on  this  main  line,  but 
that  he  is  on  the  Sacramento  Mountain  road,  a  branch  of  appellants' 
road;  that  appellant  had  no  book  of  rules,  but  the  custom  was  for  the 
head  brakeman  to  be  on  top  going  into  stations  to  protect  the  train  if 
the  air  did  not  work ;  that  the  question  of  the  brakeman's  shoveling  coal 
for  a  fireman  depended  on  his  disposition ;  if  he  saw  fit  to  help  the  fire- 
man, there  was  no  rule  prohibiting  it.  3.  The  testimony  of  Campbell, 
the  conductor,  that  he  did  not  remember  of  giving  appellee  Eyan  any 
order  to  deliver  to  the  engineer  with  reference  to  stopping  or  heading 
in  at  Alambgordo;  that  he  was  sure  he  did  not;  that  when  the  train 
stopped  at  Alamogordo  he  was  on  the  second  or  third  car  from  the  en- 
gine and  had  gone  forward  to  see  that  the  engineer  headed  in,  giving  the 
engineer  the  slow  signal  with  his  lantern ;  that  the  practice  an  i  regula- 
tions of  appellants  were  that  the  head  brakeman  should  be  on  top  going 
into  stations,  so  that  if  the  air  failed  he  could  apply  the  hand  brakes ; 
there  was  no  compulsion  by  the-  appellants  in  reference  to  the  head  brake- 
man  shoveling  coal ;  most  of  them  do  it  as  a  matter  of  accommodation ; 
as  to  the  Sacramento  Mountain  road  there  was  a  bulletin  to  the  effect 
that  the  head  brakeman  should  assist  the  fireman.  J.  E.  Handibo  was 
the  locomotive  engineer  in  charge  of  the  engine  on  the  train  on  which 
appellee  was  injured ;  that  it  was  the  head  brakeman's  duty  to  be  on  top 
of  the  head  end  of  the  train  when  running  into  stations,  in  order  to 
protect  the  train  in  case  of  accident ;  that  so  far  as  he  knew  it  was  not 
the  duty  of  the  head  brakeman  to  assist  the  fireman  in  shoveling  coal 
on  the  line  on  which  appellee  Eyan  was  working,  but  it  was  the  duty  of 
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the  brakeman  on  the  Sacramento  Mountain  road.    This  is  the  testimony 
as  appellant  cites  it 

In  addition  to  the  above  Byan  testified  that  after  leaving  Don  Canyon 
he  started  ahead  to  the  engine  to  notify  the  engineer  of  the  work  to  be 
done  at  Alamogordo.  '^Neither  Mr.  Campbell^  the  conductor,  nor  any- 
one else  told  me  to  do  so.  It  was  my  duty  and  I  was  supposed  to  know 
my  duty.  The  engineer  knew  he  stopped  at  Alamogordo,  but  did  not 
know  of  the  cars  to  be  set  out  there,  about  which  I  was  to  have  told  him, 
but  I  was  injured  before  I  got  there  to  tell  him.''  Campbell  testified 
further:  ''If  I  did  inform  the  plaintiff  of  the  fact  that  we  had  these 
cars  to  set  out  at  Alamogordo,  there  was  no  rule  prohibiting  him  from 
conveying  that  information  to  the  engineer.  It  is  true  that  in  the  dis- 
charge of  a  brakeman's  duty  there  are  a  great  many  things  left  to  his 
judgment.  I  did  not  mean  to  say  that  the  brakeman  must  have  to  be 
on  top  of  the  train  all  the  time ;  he  would  not  have  to  be  on  top  of  the 
train  between  stations  at  all.'' 

The  above  is  all  the  evidence  cited  in  the  briefs  of  both  parties.  There 
is  nothing  showing  that  the  train  was  approaching  the  station  at  Ala- 
mogordo, in  which  case  under  some  of  this  testimony  his  place  would 
have  been  on  the  box  cars.  Whether  he  was  going  to  the  engine  to 
assist  in  shoveling  coal,  or  for  the  purpose  of  conveying  information  to 
the  engineer,  there  is  nothing  in  the  above  testimony  which  would  war- 
rant the  conclusion  that  he  was  not  in  the  proper  performance  of  a  duty 
in  either  case.  All  the  evidence  indicates  that  he  was.  It  is  not  neces- 
sary for  us  to  consider  the  question  whether  or  not  defendants  would  be 
liable  if  in  ascending  the  ladder  at  the  particular  time,  he  appeared  not 
to  have  been  engaged  in  performing  some  part  of  his  regular  service. 

We  overrule  the  eighth  assignment.  The  testimony  given  by  the  wit- 
ness Peterson  on  cross-examination  would  not  have  warranted  the  court 
in  striking  out  his  entire  testimony. 

Affirmed. 

Writ  of  error  refused. 
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International  &  Great  Northern  Bailroad  Company  v. 

T.  A.  AND  Emeline  Clark. 

Decided  May  25,  1904. 

1^— Carrier  of  Passengere— Degree  of  Care. 

Charge  holding  a  railway  as  carrier  of  passengers  bound  to  exercise  a 
high  degree  of  care,  held  proper. 

2d — Same^lnvited  Error. 

That  a  charge  holding  the  passenger  carrier  bound  to  furnish  a  reason- 
ably safe  place  to  alight  made  it  an  insurer  whose  liability  did  not  depend 
on  negligence,  was  not  error  available  to  one  who  requested  and  obtained 
a  charge  stating  the  same  rule. 

Appeal  from  the  District  Court  of  Hays.  Tried  below  before  Hon. 
L.  W.  Moore. 

8.  R.  Fisher  and  J,  H.  Tallichet,  for  appellant. 

A.  B.  Storey  and  Will  G.  Barber j  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit  which  re- 
sulted in  a  judgment  for  the  plaintijBFs  for  $2400,  and  the  defendant  has 
appealed.  This  is  the  second  appeal.  International  &  G.  N.  Ry.  Co. 
V.  Clark,  96  Texas,  349,  71  S.  W.  Rep.,  587. 

It  was  alleged  in  the  petition  that  the  plaintiff  Emeline  E.  Clark 
sustained  injuries  while  disembarking  from  one  of  appellants  trains, 
upon  which  she  was  a  passenger,  at  Camp  Mabry,  in  Travis  Coimty, 
Texas.  It  is  also  alleged  that  the  defendant  was  guilty  of  negligence  in 
not  providing  a  platfonn  or  movable  step  upon  which  she  could  alight, 
and  in  failing  to  furnish  her  proper  assistance  in  alighting  from  the 
train. 

The  defendant  pleaded  the  general  issue,  and  also  charged  that  Mrs. 
Clark  was  guilty  of  contributory  negligence. 

In  view  of  the  testimony  in  the  record,  and  in  support  of  the  verdict, 
we  find  that  the  defendant  was  guilty  of  negligence  as  charged,  and  that 
Mrs.  Clark  was  not  guilty  of  contributory  negligence,  and  that  she  was 
injured  as  alleged  and  that  the  verdict  is  not  excessive. 

Error  is  assigned  upon  this  paragraph  of  the  court^s  charge:  "It  is 
the  duty  of  the  railroad  companies,  in  the  transportation  of  passengers 
for  hire,  to  exercise  such  a  high  degree  of  foresight  as  to  possible  dangers, 
and  such  a  high  degree  of  prudence  in  guarding  against  them,  as  would 
be  used  by  very  cautious,  prudent  and  competent  persons  under  similar 
drcamstances,  and  any  failure  to  exercise  such  degree  of  care  as  to  a 
pad&enger  is  negligence.  It  is  the  duty  of  the  railroad  to  furnish  a 
reasonably  safe  place  for  the  passenger  to  alight  from  its  train." 

The  first  part  of  this  charge  follows  literally  the  rule  announced  and 
approved  in  International  &  G.  N.  Ry.  Co.  v.  Halloren,  53  Texas,  46, 
and  International  &  G.  N.  Ry.  Co.  v.  Welch,  86  Texas,  203.    And  we 
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therefore  hold  that  it  did  not  impose  upon  appellant  any  higher  degree 
of  care  than  was  required  by  law.  We  also  hold  that  it  was  applicable 
to  the  facts  of  this  case. 

The  last  sentence  of  the  charge  is  assailed  upon  the  theory  that  it 
made  the  carrier  an  insurer  of  the  safety  of  the  passenger ;  and  counsel 
for  appellant  contend  that  it  is  not  the  duty  of  a  carrier  to  furnish  a 
reasonably  safe  place  for  passengers  to  alight  from  its  trains^  but  that 
the  duty  in  that  regard  is  to  exercise  the  proper  degree  of  care  to  furnish 
such  reasonably  safe  place.  Appellant  is  not  in  a  position  to  urge  the 
objection  referred  to,  because  it  requested  and  the  court  gave  a  special 
charge  announcing  the  same  rule  of  law. 

The  court's  charge  on  the  measure  of  damages  followed  the  rule  an- 
nounced by  the  Supreme  Court  in  this  case  on  the  former  appeal,  fn- 
temational  &  G.  N.  Ey.  Co.  v.  Clark,  96  Texas,  349.  There  was  testi- 
mony which  authorized  the  court  to  submit  all  the  elements  of  damages 
embraced  in  the  charge,  and  we  overrule  all  the  objections  tirged 
against  it. 

There  are  some  other  questions  presented  in  appellant's  brief,  all  of 
which  have  been  duly  considered,  and  without  discussing  them  in  detail 
we  merely  state  that  we  do  not  regard  any  of  them  as  pointing  out  re- 
versible error.  This  leads  to  the  conclusion  that  the  judgment  should 
be  affirmed,  and  it  is  so  ordered. 

Affirmed* 

Writ  of  error  refused  October  10,  1904.^ 
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W.  F.  Eatteree  v.  Galveston,  Harrisburo  &  San  Antonio 

Railway  Company. 

Decided  May  25»  1904. 

Iri— Negligence — Pleading  and  Charge-^Railroade. 

Where  the  neglisrence  charged  In  plaintiff's  petition  was  the  act  of  tho 
railway  employes  in  raising:  a  water  hose,  which  had  been  placed  through 
the  door  of  a  car.  Just  as  plaintiff  was  stepping  over  it  in  leaving  the  car, 
thus  causing  him  to  trip  and  fall,  the  failure  ot  the  ch'  ge  to  submit  as 
negligence  the  placing  of  the  hose  in  and  across  the  door  of  the  car  was 
not  error. 

2^— Same— Concurring  Causes. 

The  petition  havin*"  charged  that  plaintiff's  fall  and  Injury  was  caused 
by  the  raising  of  the  hose,  which  tripped  him,  and  a  sudden  movement  of 
the  car  at  the  same  time,  a  charge  conjunctively  submitting  these  matters 
of  negligence  as  concurring  causes  of  the  injury  was  proper,  and  a  failure 
to  present  them  disjunctively  was  not  ground  of  complaint  in  the  absence 
of  reauest  therefor. 

3* — Same— Contributory    Negligence — ^"Proximately." 

A  charge  that  contributory  negligence  of  the  plaintiff  which  ''caused  or 
contributed"  to  the  injury  would  defeat  a  recovery  was  not  error  for  failure 
to  state  that  it  must  have  "proximately"  contributed  to  the  injury. 

4y— Same— Undue  Prominence. 

A  charge  merely  presenting  in  a  negative  form  for  the  defendant  mat- 
ters of  negligence  which  had  been  affirmatively  presented  for  the  plaintiff 
is  not  subject  to  objection  as  giving  such  matters  undue  prominence. 

5^-<5arrier  of  Passengers — Exit  From  Train. 

It  is  not  an  unreasonable  regulation  for  a  railway  company  to  designate 
certain  doors  and  steps  by  which  its  passengers  shall  leave  the  train  and 
reserve  others  for  the   performance  of  its  necessary  work. 

6tf— Same— Trespasser. 

Where  a  passenger,  after  disembarking  from  the  train  at  his  destination, 
returned  to  it  for  the  purpose  of  crossing  by  means  of  the  car  steps  to  the 
other  side  of  the  track,  he  was  a  trespasser,  and  the  company  owed  him  no 
duty,  except  not  to  hurt  him  if  it  discovered  him  in  a  place  of  peril. 

Appeal  from  the  District  Court  of  Val  Verde.  Tried  below  before 
Hon.  B.  C.  Thomas. 

Henry  I.  Moore,  Joseph  Jones  and  Oeo.  M.  Thurmond,  for  appellant. 

■ 

Baker,  Bolts,  Parker  &  Garwood,  W,  B,  Garrett,  J.  G.  Griner,  and 
Ellis  &  Love,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sued  appellee  for  damages  al- 
leged to  have  resulted  from  personal  injuries  inflicted  through  the  neg- 
ligence of  appellee.  Appellee  answered  by  general  and  special  excep- 
tions and  general  denial^  and  specially  answered  that  the  relation  of  car- 
rier and  passenger  had  ceased  when  appellant  was  injured  and  that  the 
latter  was  guilty  of  contributory  negligence.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  appellee. 

The  petition  charged  negligence  as  follows: 

That,  when  said  cars  had  stopped  at  the  depot  in  Del  Rio,  he  was 
exercising  all  due  haste  and  caution  to  alight  from  said  train.  That, 
as  he  approached  the  door  leading  from  one  of  the  cars  to  the  vestibule 
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platform,  defendant's  servants  and  employes  carelessly  and  negligently 
raised  a  water  hose  that  they  had  placed  across  and  into  said  door  in 
such  manner  that  it  caught  plaintiff's  foot  or  leg  as  he  was  making  a 
step,  whereby  plaintiff  was  thrown  against  the  side  of  the  door,  and  at 
the  same  time  defendant's  servants  and  employes  caused  said  car  to  sud- 
denly move  with  a  jerk  whereby  plaintiff  was  violently  thrown  on  the 
vestibule  platform  floor;  falling  u|)on  hi?  side  and  back,  and  was  seri- 
ously injured,  as  hereinafter  stated.  Plaintiff,  avers  that  the  defendant, 
its  agents,  and  servants  were  guilty  of  negligence  in  the  following  par- 
ticulars :  In  placing  said  water  hose  in  and  across  the  door  of  said  car, 
before  he  had  a  reasonable  time  to  leave  said  train,  and  in  drawing  the 
same  up  while  plaintiff  in  the  exercise  of  due  diligence,  was  attempting 
to  leave  the  car,  so  as  to  throw  plaintiff  against  the  side  of  said  car  door, 
and  off  of  his  feet,  and,  while  plaintiff  was  in  such  position  caused  by 
said  hose,  and  before  he  had  had  a  reasonable  time  in  which  to  disem- 
bark from  said  train  in  moving  said  car  suddenly  so  that  plaintiff  was 
violently  thrown  upon  his  side  and  back*  out  upon  the  vestibule  platform 
floor  of  said  car. 

The  first  and  second  assignments  of  error  claim  that  the  court  in  the 
charge  to  the  jury  eliminates  the  negligence  arising  from  placing  the 
hose  in  and  across  the  door  of  the  car  from  which  appellant  made  his 
exit.  The  only  negligence  pleaded  by  appellant  was  the  act  of  the  em- 
ployes in  raising  the  water  hose  just  as  appellant  was  stepping  over  it, 
and  the  sudden  starting  of  the  train  at  the  same  time.  The  other  alle- 
gations are  merely  circumstances  connected  with  and  leading  up  to  the 
lifting  of  the  hose.  The  circumstances  pleaded  by  appellant  were  not 
eliminated  by  the  charge  of  the  court,  as  fully  appears  from  the  state- 
ment of  the  case  in  the  firet  paragraph  of  the  charge  and  the  recital  in 
the  fifth  paragraph  of  the  circumstances  imder  which  appellant  should 
recover.  In  the  first,  it  is  stated  that  the  petition  alleged  that,  when 
the  train  reached  Del  Ilio,  appellant  "proceeded  with  all  due  haste  and 
caution  to  alight  from  said  train,  and  that,  as  he  approached  the  door 
leading  from  one  of  tlie  cars  to  the  vestibule  platform,  the  defendant's 
servants  and  employes  carelessly  and  negligently  raised  a  water  hose 
that  they  had  placed  across  and  into  the  door  of  the  car  in  which  plain- 
tiff was  riding,  etc."  Again,  in  the  fifth  paragraph,  the  jury  was  told 
that  a  verdict  should  be  found  for  appellant  if  it  was  found  that  he  was' 
exercising  due  haste  and  caution  to  alight  from  the  train,  and  "that,  as 
he  approached  the  door  leading  from  the  ear  to  the  vestibule  platform, 
defendant's  servants  or  employes  raised  a  water  hose  that  had  been 
placed  across  and  into  said  door,  and  that  it  caught  plaintiff's  foot  or 
leg  as  he  was  making  a  step,  etc." 

The  last  charge  quoted  followed  the  allegations  of  the  petition  in  stat- 
ing the  facts  and  circumstances  leading  up  to  the  accident,  and  appel- 
lant has  no  just  cause  of  complaint  thereto.  Neither  is  their  criticism 
of  the  charge  justified  by  its  making  the  falling  of  appellee  against  the 
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door  concurrent  with  the  sudden  moving  of  the  car,  as  the  pleadings 
make  just  such  a  case,  and  they  were  sustained  by  appellant's  testimony. 

In  the  case  of  Williams  v.  Railway  Co.,  34  Texas  Civ.  App.,  — ,  78 
S.  W.  Rep.,  45,  the  questions  presented  as  to  the  pleadings  and  charges 
were  very  similar  to  those  in  this  case,  and  the  court  said :  "It  is  clear 
from  an  inspection  of  plaintiff^  petition  and  reading  the  court's  charge 
that  the  very  acts  of  negligence  alleged  are  submitted  to  the  determina- 
tion of  the  jury.  It  does  not  occur  to  us  that  this  is  a  case  where  the 
petition  charges  several  acts  of  negligence  conjunctively,  any  one  of 
which  would  entitle  plaintiff  to  recover  if  established.  While  several 
acts  of  negligence  are  charged,  they  aro  by  the  allegations  so  connected 
with  each  other  as  to  require  proof  of  all  to  establish  a  cause  of  action." 

This  case  is  strikingly  similar  also  to  that  in  the  fact  that  no  special 
charges  were  asked  correcting  the  charge  by  requesting  a  disjunctive 
presentation  of  the  acts  of  negligence  and  also  brings  it  within  the  scope 
of  the  case  of  Gulf  C.  &  S.  F,  Ry.  Co.  v.  Hill,  95  Texas,  629,  69  S.  W. 
Rep.,  136. 

In  the  seventh  assignment  of  error,  appellant  criticises  the  charge  be- 
cause it  instructed  the  jury,  if  they  believed  that  appellant  was  guilty 
of  negligence  \^hich  caused  or  contributed  to  his  injury,  they  would  find 
for  appellee,  notwithstanding  its  employes  may  have  been  guilt}^  of  neg- 
ligence which  contributed  to  the  injury.  The  criticism  is  that  the  charge 
was  erroneous  in  not  informing  the  jury  that  the  negligence  of  appellant 
must  have  proximately  contributed  to  his  injury  in  order  to  preclude  a 
recovery.  We  can  not  conceive  of  negligence  that  "caused  or  contri- 
buted'' to  an  injury  not  being  such  negligence  as  must  have  "proximately 
contributed"  to  the  injury,  but,  however  that  may  be,  the  courts  of  Texas 
have  condemned  charges  that  informed  juries  that  the  contributory  neg- 
ligence which  will  defeat  a  recovery  must  proximately  cause  the  injury. 
Gulf  C.  &  S.  P.  Ry.  Co.  v.  Rowland,  90  Texas,  365 ;  Culpepper  v.  Rail- 
way Co.,  90  Texas,  627;  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Hubbard 
(Texas  Civ.  App.),  5  Texas  Ct.  Rep.,  823,  70  S.  W.  Rep.,  112. 
In  the  cases  of  Houston  &  T.  C.  Ry.  Co.  v.  Sympkios,  54  Texas,  615, 
and  Weatherford  M.  W.  &  N.  W.  Rv.  Co.  v.  Duncan,  10  Texas  Civ. 
App.,  484,  cited  by  appellant,  this  question  is  not  raised  nor  discussed. 

The  court,  after  stating  in  one  paragraph  the  circumstances  under 
which  appellee  could  recover,  instructed  the  jury  in  another  that,  unless 
the  jury  found  that  appellee  was  guilty  of  negligence  in  the  particulars 
charged  in  the  petition,  and  submitted  to  them  in  the  former  paragraph, 
the  verdict  should  be  for  appellee.  This  instruction  is  attacked  on  the 
ground  of  giving  undue  prominence  to  the  matters  stated  in  the  former 
charge.  It  is  clear  that  the  objection  is  without  merit.  The  charge  was 
merely  a  presentation  of  the  case  in  a  negative  form  for  appellee  that 
had  been  affirmatively  presented  for  appellant. 

There  is  no  merit  in  the  special  charges  requested  by  appellee  and 
given  by  the  court.     There  is  no  assumption  of  any  fiu-t.  and  it  was  in 
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evidence  that,  at  the  time  the  accident  occurred,  appellee's  employes  were 
engaged  with  the  hose  in  performing  a  customary  duty  at  the  usual  time 
and  place.  The  steps  on  the  car  in  which  a  passenger  is  riding  are  there 
for  him  to  pass  into  or  out  of  the  car,  and  a  railroad  company  can  not 
be  held  liable  if  he  seeks  an  unusual  mode  of  egress.  Every  passenger 
capable  of  caring  for  himself  knows  that  the  doors  and  steps  of  the  car 
in  which  he  desires  to  I'ide  or  from  which  he  desires  to  find  egress  have 
been  supplied  for  his  benefit.  Appellant  saw  those  in  the  car  with  him 
leaving  the  train  at  the  door  of  the  car,  but,  according  to  his  own  ac- 
count, he  strolled  through  the  vestibule  into  and  down  the  next  car  and 
attempted  to  leave  the  car-  at  a  place  that  was  evidently  not  prepared 
for  the  egress  of  passengers.  It  was  not  unreasonable  upon  the  part  of 
the  railway  company  to  designate  certain  doors  and  steps  by  which  its 
passengers  should  leave  the  train  and  reserve  others  for  the  perform- 
ance of  its  necessary  work.  The  conductor,  brakeman,  and  porter  were 
all  at  the  steps  from  which  passengers  alighted,  and  appellant,  instead 
of  availing  himself  of  the  practical  and  safe  means  of  egress  offered  him, 
chose  to  go  to  a  door  where  no  one  was  entering  or  leaving,  and  where 
he  could  clearly  see  that  the  railway  company  did  not  expect  nor  desire 
any  one  to  alight.  In  preparing  the  door  which  it  did,  and  indicating 
to  passengers  where  it  desired  them  to  alight,  the  railway  company  re- 
quired no  unreasonable  thing,  and  did  not  abridge  any  right  of  appel- 
lant. Missouri  K.  &  T.  By.  Co.  v.  Williams,  91  Texas,  255,  42  S.  W. 
Eep.,  855.  The  above  and  foregoing  is  written  on  the  assumption  that 
appellant  narrated  the  facts  as  they  occurred,  but  as  to  the  facts  he  was 
overwhelmingly  contradicted  by  the  witnesses  introduced  by  appellee. 

The  evidence  offered  by  appellee,  which,  in  view  of  the  verdict  of  tho 
jury,  we  find  to  be  true,  showed  that  appellant  got  off  the  car  with  the 
other  passengers,  and  that,  if  he  was  hurt  on  the  train,  he  must  have  re- 
turned to  it  again.  The  vestibule  on  the  end  of  the  coach  at  which  ap- 
pellant claimed  he  was  hurt  had  not  been  opened  on  the  side  of  the  car 
next  to  the  station,  and  had  been  opened  on  the  other  side  only  for  the 
purpose  of  placing  the  hose  so  as  to  convey  water  into  the  car.  Tho 
evidence  failed  to  show  that  appellee  was  guilty  of  any  negligence  tBat 
caused  the  injuries  to  appellant. 

When  appellant  left  the.  train,  appellee  owed  him  no  duty  except  to 
give  him  a  safe  way  in  which  to  leave  the  premises  of  the  railway  com- 
pany; and  if  he  returned  to  the  train  after  having  once  disembarked 
therefrom,  for  the  purpose  of  using  it  as  a  mode  of  crossing  to  the  other 
side  of  the  track,  he  was  a  trespasser,  and  appellee  owed  him  no  duty, 
except  not  to  hurt  him  if  it  discovered  him  in  a  place  of  peril. 

We  conclude  that  the  assignments  of  error  present  nothing  that  woidd 
require  or  justify  a  reversal  of  the  judgment,  and  it  is  therefore  "af- 
firmed. 

Affirmed. 
Writ  of  error  refused. 
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Hbnky  Ladd  et  al.  v.  Elizabet  Net. 

Decided  May  25,  1904. 

Irf— Damages — Charge. 

A  chargre  maklngr  the  measure  of  damages  for  loss  of  nonmarketable 
personal  property,  in  case  it  was  impossible  to  replace  it,  the  value  therepf 
to  the  owner,  held  erroneous  where  there  was  no  testimony  showing  that 
it  was  impossible  to  replace  it. 

Zi — Joint  Wrongdoera— Indemnity. 

The  general  rule  that  there  can  be  no  right  to  contribution  or  indemnity 
between  joint  tort  feasors  applies  in  case  of  defendants  charged  Jointly 
with  conspiracy  to  suppress  bidding  at  a  sale  of  plaintlfTs  property  for 
customs  dues,  whereby  one  bid  it  in  for  a  nominal  sum. 

3d — Damagaa — Excessive. 

Elvldence  considered  on  which  a  recovery  of  damages  for  sacrifice  of 
plaintifTs  property>  two  marble  busts  executed  by  her,  by  agreement  be- 
tween defendants  suppressing  competition  at  a  sale  for  customs  duties,  was 
held  excessive — the  recovery  being  for  the  amount  usually  charged  by  her 
for  such  work,  less  the  duties;  but  the  property  having  no  market  value, 
and  having  been  made  with  the  understanding  that  the  artist  gave  her 
labor  to  the  persons  for  whom  they  were  designed,  who  W3re  to  pay  her 
only  the  expenses  incurred. 

4w— Charge— Raq  uest. 

Requesting  a  peremptory  Instruction  to  find  for  defendants  on  a  defense 
involved  was  not  equivalent  to  a  request  to  submit  such  issue  to  the  Jury 
which  it  would  have  been  error  to  refuse. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
George  Calhoun* 

West  dc  Cochran,  BrooJcs  &  Shelley,  D.  W.  Doom,  and  D.  H.  Doom, 
for  appellants. 

Fiset,  Miller  &  McClendon,  for  appellee. 

KEY,  Associate  Justice. — In  1897  Elizabet  Ney,  who  is  an  artist 
of  note,  caused  two  busts  to  be  shipped  from  Germany  addressed  to  her 
at  Austin,  Texas,  and  consigned  to  H.  Mosle,  Galveston,  Texas.  One 
was  a  bust  of  Judge  Seagan  and  the  other  a  bust  of  Mrs.  Graham,  a 
daughter  of  Mrs.  Governor  Pease.  They  were  marble  busts  and  were 
executed  by  Miss  Ney.  She  seems  to  have  expected  that  they  would 
be  admitted  free  by  the  customhouse  officials  at  Galveston,  but  they 
were  not,  the  total  amount  of  customs  duties  assessed  and  demanded  be- 
ing $374.  Miss  TSej  was  notified  by  Mosle  of  these  charges  and  failed 
to  pay  them,  whereupon,  after  holding  the  busts  the  length  of  time  re- 
quired by  law,  the  customhouse  officials  advertised  and  sold  them  at 
public  auction  in  the  manner  prescribed  by  law,  and  Henry  Ladd  hav- 
ing made  the  highest  bid,  which  was  $11,  became  the  purchaser  of  both 
busts.  Mosle  had  paid  freight  and  other  charges  against  the  busts 
amounting  to  $30.85,  and  gave  notice  at  the  sale  of  his  claim  therefor, 
asserting  a  lien  to  that  extent  upon  the  property.  In  reply  to  what 
MoBle  said,  Ladd  stated  before  purchasing  the  property  that  he  would 
pay  the  charges  against  it,  and  thereafter  paid  Mosle  $30.85.    Ladd 
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delivered  the  bust  of  Mrs.  Graham  to  Mrs.  Pease,  who  is  his  aunt^  and 
sold  the  other  one  to  Judge  Beagan  for  $100. 

Thereafter  Miss  Ney  brought  this  suit  against  Ladd  and  Mosle  to 
recover  the  two  busts  and  in  the  alternative  for  damages^  alleging  that 
they  entered  into  a  conspiracy  to  suppress  competition  at  the  sale  re- 
ferred to,  thereby  enabling  Ladd  to  purchase  the  property  for  the  nom- 
inal sum  of  $11.  She  also  asserted  a  separate  cause  of  action  against 
Mosle,  alleging  that  he,  as  her  agent,  had  agreed  to  bid  the  property 
in  for  her  and  failed  to  do  so.  The  plaintiff  made  a  tender  to  Ladd 
and  deposited  in  court  the  sum  of  $51.25  to  cover  the  outlay  referred 
to.  Further,  on  the  issue  of  damages,  she  virtually  admitted  that  the 
government  charges  of  $374  should  be  deducted  from  the  value  of  the 
busts,  and  the  verdict  shows  that  the  jury  made  such  deduction  in  fix- 
ing the  value  of  the  propeiiy. 

The  defendants  answered  by  exceptions  to  the  petition,  general  de- 
nial and  special  pleas  not  necessary  to  state;  and  the  defendant  Mosle 
pleaded  over  against  his  codefendant  Ladd,  alleging  that  if  he,  Mosle, 
was  liable  to  the  plaintiff,  Ladd  was  liable  to  him.  Ladd  excepted  to 
that  plea. 

There  was  a  jury  trial,  resulting  in  a  judgment  for  the  plaintiff 
against  both  defendants  for  the  recovery  of  both  busts,  and  in  the  al- 
ternative for  $1226,  as  damages,  and  for  Mosle  against  Ladd  for  what- 
ever amount  he  might  pay  the  plaintiff  on  her  judgment 

Both  defendants  have  appealed,  and  Ladd  has  appealed  from  the 
judgment  in  Moslems  favor  against  him.  This  is  the  second  time  the 
case  has  been  in  this  court,  and  some  of  the  questions  now  presented 
were  decided  against  the  appellants  on  the  former  appeal,  and  we  see 
no  reason  for  changing  the  rulings  then  made.  Ney  v.  Ladd,  68  S.  W. 
Bep.,  1014. 

On  the  measure  of  damages,  the  trial  court  instructed  the  jury  as 
follows:  "Where  the  property  is  nonmarketable,  the  measure  of  dam- 
ages, in  case  the  property  coidd  be  reproduced  or  replaced,  would  be  the 
costs  of  reproducing  or  replacing  the  same,  but  if  it  is  impracticable  to 
replace  the  property,  or  any  portion  thereof,  the  value  of  the  properly 
to  the  owner  would  be  the  proper  measure  of  damages.'* 

Appellant  Ladd  assigns  error  upon  this  charge,  and  we  hold  that  tiie 
assignment  is  well  taken.  The  latter  part  of  this  charge  should  not 
have  been  given,  because  there  was  no  testimony  tending  to  show  that 
it  was  impracticable  to  replace  the  property,  or  any  portion  thereof; 
and  therefore  the  charge  should  not 'have  authorized  the  jury,  even  in 
the  alternative,  to  consider  the  value  of  the  property  to  the  owner. 
For  the  reason  stated,  we  sustain  Ladd's  third  assignment  of  error  ad- 
dressed to  the  charge  referred  to. 

We  also  sustain  Ladd's  fifth  and  sixth  assignments  of  error,  which 
complain  of  the  court's  charge  and  the  refusal  of  a  requested  instruc- 
tion relating  to  the  issues  between  Ladd  and  Mosle,  founded  upon 
Moslems  cross-action  against  Ladd.     The  only  theory  on  which  the  plain- 
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tiff  could  recover  against  both  defendants  was  on  an  alleged  conspiracy 
between  them,  and  if  Mosle  was  a  party  to  the  conspiracy  he  was  an  orig- 
inal and  affirmative  tort  feasor,  and  was  not  entitled  to  contribution  or 
indemnity.  The  general  rule  is  that  joint  tort  feasors  are  not  entitled  to 
indemnity  or  contribution,  and  this  is  conceded  by  counsel  for  Mosle,  whp 
contend  that  this  case  falls  within  a  well  established  exception  to  the 
rule  referred  to;  and  they  rely  on  City  of  San  Antonio  v.  Smith,  94 
Texas^  271^  as  supporting  their  contention  in  this  case.  In  that  case 
Mr.  Justice  Brown  announces  the  rule  in  this  language:  ^'It  is  well 
settled  that  under  some  states  of  fact  two  parties  may  be  liable  to  an- 
other for  a  tort,  the  one  by  construction  of  law  on  account  of  some  omis- 
sion of  a  duty  of  protection  or  care  owed,  and  the  other  because  he  is 
the  active  perpetrator  of  the  wrong,  and  that  in  such  cases  the  right 
of  indemniiy  may  exist  in  the  one  whose  wrong  was  only  a  secondary 
one.** 

Applying  the  rule  quoted  to  this  case,  we  think  it  must  be  held  to  ex- 
clude the  demand  asserted  by  Mosle  against  his  codefendant,  because  if 
they  are  both  liable,  such  liability  rests  upon  the  existence  of  a  con- 
spiracy between  them  which  resulted  in  wrong  and  damage  to  the  plain- 
tiff;  and  if  Mosle  was  a  party  to  the  conspiracy  in  the  manner  alleged 
by  the  plaintiff,  he  was  an  active  participant  in  the  wrong. 

If  Mosle  can  assert  any  right  of  recovery  against  Ladd,  predicated 
upon  payment  by  him  of  a  judgment  in  favor  of  Miss  Ney,  it  would 
not  rest  upon  the  right  to  indemnity  or  contribution,  but  upon  the 
theory  that^  as  between  him  and  Ladd,  such  payment  would  vest  title 
to  Hie  property  in  Mosle,  and  the  measure  of  damages,  if  Ladd  has  con- 
verted the  property  to  his  own  use,  would  not  necessarily  be  the  amount 
paid  by  Mosle  to  Miss  Ney.  The  property  had  no  market  value,  and, 
unlike  Miss  Ney^  Mosle  had  no  conb'act  by  which  he  could  dispose  of  it 
for  a  fixed  sum.  Besides,  in  adjusting  tiie  matter  between  Mosle  and 
Ladd^  the  former  should  be  charged  with  the  amount  the  latter  paid 
him  in  satisfaction  of  his  claim  asserted  against  the  property.  But 
recovery  against  Ladd  was  not  sought  on  that  theory,  and  therefore  we 
do  not  feel  called  upon  to  make  any  ruling  in  regard  to  it,  and  do  not 
decide  whether  or  not  such  right  of  recovery  could  be  maintained. 

We  also  sustain  appellant  Moslems  twenty-fourth  assignmei^t  of  error 
which  complains  of  the  action  of  the  court  in  overruling  his  motion  for 
a  new  trial  upon  the  specified  ground  that  the  verdict,  in  fixing  the 
value  of  the  busts,  was  excessive.  The  verdict  fixed  the  value  of  the 
two  busts  at  $1326,  after  deducting  the  customs  duties  of  $374.  In 
other  words,  the  verdict  fixes  the  value  of  the  two  busts  at  $1600. 

The  plaintiff  alleged  in  her  petition  and  proved  by  uncontroverted 
testimony  that  the  busts  had  no  market  value.  She  testified  that  her 
expenses  on  the  Graham  statue  were  about  $250  and  on  the  Reagan 
statue  about  $300,  which  amounts  were  paid  by  her  and  had  not  been 
refunded.  It  is  conceded  by  her  counsel  that  she  was  the  only  witness 
who  testified  as  to  the  value  of  the  property,  and  her  testimony  is  quoted 
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in  their  brief  as  follows :  ''There  was  no  market  value  for  this  statoaiy 
in  Galveston.  For  finished  busts  in  marble,  I  always  charge  and  re- 
ceive $1000  each.  I  have  done  work  of  that  kind  in  Texas  and  received 
that  price  for  it.  *  *  ♦  When  I  make  a  bust  in  marble  I  get  $1000 
for  it ;  that  is  my  universal  price,  but  I  make  presents  very  often.  The 
busts  involved  in  this  case  were  not  made  for  sale.  ♦  ♦  ♦  Consid- 
ering the  material  in  them  and  the  work  I  have  done,  I  consider  that 
they  are  worth  $800  apiece.  I  claim  $800  for  the  two  (instead  of 
$1000)  because  I  have  not  been  permitted  to  put  on  the  last  touches. 
In  making  a  bust,  the  artist  makes  a  model  in  clay;  it  is  then  taken 
to  a  marble  cutter,  who  cuts  in  marble  as  near  as  he  can;  then  the 
artist  puts  the  finishing  touches  to  it.  I  was  in  Berlin  and  did  as 
much  as  I  could  on  these  busts  and  left  them  with  my  marble  worker 
to  send  them  on  to  me  here  after  he  had  done  the  unimportant  work. 
The  approximate  expense  for  the  small  bust  was  between  $225  and 
$250.  That  was  the  bust  of  Mrs.  Graham.  The  expense  of  the  larger 
bust  was  nearly  $300.*' 

Counsel  for  Mosle  point  out  other  testimony  which  we  think  bears 
on  the  measure  of  damages,  and  which  will  be  hereafter  referred  to. 
Taking  the  testimony  relied  on  by  appellee,  as  quoted  above,  and  it  is 
diflBcult  to  see  how  she  can  be  entitled  to  recover  $1226,  the  amount 
awarded  her  as  damages  by  the  judgment  of  the  court.  She  alleged 
and  proved  that  the  property  had  no  market  value,  and  we  have  held 
that  the  court  should  not  have  submitted  to  the  jury  any  issue  in  deter- 
mining the  measure  of  damages,  except  the  cost  of  reproduction,  there 
being  no  evidence  tending  to  show  that  it  was  impracticable  to  repro- 
duce the  property.  There  is  no  evidence  tending  to  show  the  value  of 
the  time  or  work  contributed  by  appellee  herself  in  making  the  busts; 
and  therefore,  as  well  as  for  another  reason  hereafter  stated,  she  was 
not  entitled  to  recover  anything  under  that  head.  This  leaves  the  cost 
of  the  two  busts  as  established  by  her  own  testimony  at  not  exceeding 
$550,  which,  after  subtracting  the  $374  government  charges,  leavej 
$176. 

There  was  other  testimony,  however,  showing  that  the  plaintiff  was 
not  entitled  to  recover  any  more  than  the  amount  stated.  The  testi- 
mony referred  to  is  to  the  effect  that  she  had  an  agreement  with  Judge 
Beagan  concerning  his  bust,  and  with  Mrs.  Pease  concerning  the  other 
bust,  to  the  effect  that  she  was  to  be  reimbursed  for  her  actual  outlay, 
and  was  to  donate  her  own  work.  She  testified  that  "the  busts  in- 
volved in  this  case  were  not  made  for  sale.  They  were  made  with  the 
understanding  that  my  outlay  was  to  be  refunded  to  me.*'  And  in  a 
letter  written  to  Mosle  she  said:  'Tlease  write  the  bill  of  charges 
themselves  and  those  abroad  in  English,  as  these  have  to  be  paid  by  the 
two  different  parties  concerned  in  it,  and  they  must  be  able  to  under- 
stand it.''  And  she  testified  that  the  two  parties  referred  to  in  the 
letter  as  the  ones  who  had  to  pay  ttie  bills  were  Judge  Beagan  and 
Mrs.  Pease;  and  also  said:    *^y  imderstanding  with  the  Pease  family 
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was  that  I  was  to  execute  this  marble  bust  (the  bust  of  Mrs.  Graham) 
for  the  actual  outlay^  charging  nothing  for  my  work/^  And  in  a  letter 
to  Ladd  she  said :  '^My  cash  outlay  on  Reagan's  bust  was  1070  marks 
(about  $250),  which  Judge  Reagan  is  under  obligation  to  pay  back 
to  me/' 

This  testimony,  which  comes  from  the  plaintiff  herself  and  is  not 
contradicted  by  any  other  testimony  in  the  record,  shows  with  reason- 
able certainty,  if  not  conclusively,  that  if  the  defendants  had  not  com- 
mitted the  wrong  charged  against  them,  or  even  if  the  customhouse 
ofiBcials  had  assessed  no  charges,  and  the  busts  had  been  delivered  to 
the  plaintiff  in  Austin  free  from  all  charges,  she  could  not  and  would 
not  have  realized  more  for  them  than  $550.  They  had  no  market 
value,  and  the  only  possible  way  for  the  plaintiff  to  realize  money  upon 
them  was  to  deliver  them  to  Judge  Reagan  and  Mrs.  Pease,  in  pursuance 
of  the  contract  which  she  says  she  had  with  them,  thereby  rendering 
them  liable  to  her  for  the  contract  price,  which  did  not  include  any 
compensation  to  the  plaintiff  for  her  artistic  labors,  and  was  limited 
to  her  actual  outlay,  not  exceeding,  according  to  her  own  testimony, 
$550.  Therefore,  after  deducting  the  government  charges,  which  she 
concedes  should  be  deducted,  she  was  not  entitled  to  recover  more  than 
$176.  We  are  not  called  upon  to  decide  whether  the  government 
charges  should  be  deducted,  as  that  appears  to  be  conceded. 

If  it  be  assumed  that  the  court's  charge  on  the  measure  of  damages 
was  correct,  and  that  it  was  proper  for  the  jury  to  fix  the  value  of  the 
property  at  its  actual  worth  to  the  plaintiff,  we  should  nevertheless  hold 
the  verdict  to  be  excessive. 

The  plaintiff  testified  that  the  busts  were  not  entirely  finished,  and, 
considering  the  material  in  them  and  her  work  upon  them,  she  con- 
sidered them  worth  $800  each;  but  her  reason  for  so  estimating  their 
value  is  made  plain  by  her  further  statement:  ^'When  I  make  a  bust 
in  marble  I  get  $1000  for  it;  that  is  my  universal  price,  but  I  make 
presents  very  often.  I  claim  $800  for  them  (instead  of  $1000)  be- 
cause I  have  not  been  permitted  to  put  on  the  last  touches." 

There  is  nothing  in  the  testimony  hinting  at  any  other  reason  for 
so  fixing  the  value  of  the  property.  The  peculiar  nature  of  this  prop- 
erty must  be  kept  in  mind.  If  the  property  under  consideration  is  an 
ordinary  piece  of  furniture,  a  barrel  of  flour,  ten  yards  of  cloth,  or 
many  other  things  that  might  be  mentioned,  it  requires  no  evidence  to 
show  that  it  can  be  so  used  by  its  owner  as  to  render  it  of  some  value. 
Also  if  it  be  a  family  picture,  though  without  market  value,  we  may 
conclude  that  it  has  a  value  to  the  owner,  because  it  discloses  to  him 
the  features  of  a  relative. 

The  busts  in  question  are  not  shown  to  represent  relatives,  or  even 
friends,  of  the  plaintiff.  It  does  not  appear  that  they  were,  as  works 
of  art,  so  superior,  as  compared  with  the  plaintiff's  other  aritstic  work, 
as  to  render  them  of  special  value  to  her  on  her  account,  nor  does  it 
appear  that  she  could  have  devoted  them  to  any  valuable  use  other  than 
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delivering  them  to  the  parties  for  whom  they  were  made;  but^  on  the 
contrary,  the  plaintiff  testified  that  they  were  not  good  enough  for  ex- 
hibition. 

So  it  appears,  when  the  plaintiff's  testimony  is  properly  analyzed^ 
that  she  fixes  the  value  of  this,  as  well  as  her  other  artistic  work,  by 
the  contract  price.  She  does  not  say  so  in  so  many  words ;  but  she  does 
in  effect  say  that  her  usual  contract  price  is  $1000,  and  therefore  she 
estimates  these  busts  as  worth  $800  each,  although  she  had  contracted 
to  make  them  for  much  less,  and  could  not  have  disposed  of  them  or 
used  them  in  any  manner  by  which  she  could  have  realized  more  than 
the  contract  price. 

The  measure  of  damages  has  been  a  fruitful  source  of  discussion  at 
the  bar,  on  the  bench  and  by  text  writers;  and  this  court  has  been 
called  upon  to  deal  with  it  in  many  aspects.  In  Moore,  McKinney  & 
Co.  V.  King,  4  Texas  Civ.  App.,  397,  we  declined  to  follow  the  general 
rule  that  the  value  of  the  property  taken,  with  interest  from  the  time 
of  its  seizure,  is  the  measure  of  damages  for  the  conversion  of  property, 
because  it  was  shown  by  the  testimony  in  that  case  that  the  rule  re- 
ferred to  would  not  afford  adequate  compensation  for  the  injuries  sus- 
tained; while  in  Field  v.  Munster,  11  Texas  Civ.  App.,  341,  we  held 
that  where  property  is  wrongfully  seized  and  sold  under  execution,  and 
the  owner  becomes  the  purchaser  at  a  less  price  than  its  market  value, 
he  is  not  entitled  to  recover  its  market  value  at  the  time  of  its  seizure. 
Although  our  decision  in  the  latter  case  was  in  conflict  with  a  former 
decision  of  the  Supreme  Court,  the  latter  court  refused  to  grant  a 
writ  of  error  and  approved  the  rule  announced  by  this  court,  and  we 
quote  from  the  opinion  in  that  case  the  following  language,  which  is 
equally  applicable  to  this  case :  'The  purpose  of  the  law  in  awarding 
actual  damages  is  to  repair  the  wrong  that  has  been  done,  to  compen- 
sate for  the  injury  inflicted,  but  not  to  impose  a  penalty.  Any  method 
that  will  afford  the  injured  party  more  than  just  and  reasonable  com- 
pensation, is  not  the  correct  measure  of  actual  damages,  whether  the 
injury  be  the  result  of  a  willful  wrong  or  an  honest  mistake.*' 

Appellant  Mosle's  special  charge  number  13  correctly  stated  the 
measure  of  damages,  but  was  properly  refused,  because  it  contained 
a  peremptory  instruction  to  find  for  him. 

Counsel  for  Mosle  contend  that  the  issues  presented  by  the  plaintiff's 
pleading  should  not  have  been  submitted  to  the  jury,  and  that  the 
court  should  have  peremptorily  instructed  a  verdict  for  the  defendants, 
among  other  reasons  because  (so  it  is  contended)  the  testimony  dis- 
closed a  sclieme  on  the  part  of  the  plaintiff  and  one  Runge  to  procure 
a  sale  of  the  property  and  buy  it  in  at  a  nominal  sum,  and  thereby 
evade  the  payment  of  the  government  dues.  If  such  scheme  was  en- 
tered into,  and  especially  if  the  customhouse  officials  were  parties  to 
the  scheme,  such  proceeding  was  a  fraud  upon  the  government,  and 
the  plaintiff  would  not  be  entitled  to  recover.  However,  while  there 
was  testimony  tending  to  support  the  contention  urged,  it  was  not  such 
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as  would  have  authorized  a  peremptory  instruction.  If  a  proper  charge 
coyering  that  phase  of  the  case  had  been  requested^  it  would  have  been 
the  duty  of  the  court  to  giye  it,  and  present  the  issue  to  the  jury. 

Upon  the  other  questions  of  law  presented  in  the  briefs  we  rule 
against  the  appellants.  On  the  issues  of  fact,  upon  which  the  questions 
of  liability  of  the  defendants  depend^  we  express  no  opinion. 

For  tke  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Edwabd  V.  Ley  v.  Bose  Ella  Hahn  et  al. 

Decided  May  26,  1904. 

I^-Continuanea— Materiality  of  Testimony— Diligence. 

The  materiality  of  the  testimony  sought  not  being  shown  and  the  evi* 
dence .  indicating  a  lack  of  diligence  to  procure  it,  a  continuance  was  properly 
refused. 

2w— Contract  cf  Sale— Homestead— Wife's  Separate  Estate. 

Property  being  homestead  up  to  the  time  of  the  death  of  the  wife,  a 
contract  of  sale  signed  by  the  husband  and  wife  is  not  binding  on  the  wife, 
nor  upon  her  heirs  at  her  death,  as  to  her  separate  Interest  In  the  property. 

3d-^ame — l-lomestead — IMental    incapacity   of   Wife— Community — Estate* 

A  husband  and  wife  entered  into  a  contract  to  sell  their  homestead,  but 
before  the  deed  was  signed  the  wife  became  of  unsound  mind  and  was  in 
that  -condition  when  she  signed.  The  homestead  was  bought  partly  with 
the  wife's  separate  funds.  Held,  that  although  the  purchaser  bought  with- 
out notice  of  this  and  for  a  valuable  consideration,  he  acquired  under  the 
contract  of  sale  and  the  deed  only  the  husband's  interest  in  the  community 
and  his  additional  life  interest  in  the  portion  owned  by  the  wife,  but  not  her 
separate  interest. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before 
Hon.  M.  Kennon. 

Ed.  S.  Phelps,  for  appellant. 

Adkins  &  Qreen,  for  appellees. 

GILL,  Absociate  Justice. — On  the  28th  day  of  June,  1902,  Jacob 
Hahn  and  his  wife.  Rose  Ella  Hahn,  by  a  contract  in  writing  duly 
executed  and  acknowledged  by  them  agreed,  in  consideration  of  $25  in 
cash  and  $975  to  be  paid  within  ninety  days,  to  sell  and  convey  to 
Charles  Houkole  or  his  assigns  their  homestead  on  which  they  were  then 
residing.  The  property  was  prima  facie  community  property,  having 
been  acquired  by  a  deed  to  the  husband  and  wife  during  the  marriage. 
This  contract  was  assigned  by  Houkole  to  Edward  V.  Ley,  and  on  the 
23d  day  of  September,  1902,  the  latter  through  his  agents  procured  a 
warranty  deed  to  the  property  from  Jacob  Hahn  and  his  wife,  Bose 
Ella  Hahn,  paying  therefor  the  $975  balance  due  as  stipulated  in  the 
contract  of  sale.  The  check  for  this  sum  was  indorsed  by  the  wife  and 
delivered  to  the  husband. 

On  the  25th  day  of  September,  1902,  her  children  for  themselves, 
and  H.  A.  Hahn  as  next  friend  for  Eose  Ella  Hahn  (who  was  alleged 
to  be  mentally  incapacitated  to  act  for  herself  and  whose  husband  re- 
fused to  act  for  her)  brought  suit  to  cancel  the  deed  of  Mrs.  Hahn  and  to 
recover  her  community  half  interest  in  the  property.  Thereafter  on 
the  27th  day  of  September,  1902,  Rose  Ella  Hahn  died  in  possession  of 
the  property.  Thereupon  her  two  grandchildren,  who  with  the  other 
plaintiffs  were  her  only  heirs,  joined  in  the  suit,  it  being  then 
averred  that  their  mother  owned  a  certain  interest  in  her  own  right. 
The  ground  for  setting  aside  the  deed  and  recovering  the  property  was 
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the  mental  incapacity  of  the  wife  at  the  time  the  deed  was  executed^ 
and  it  was  claimed  that  she  was  not  bound  by  her  contract  of  sale  be- 
cause the  property  was  homestead  at  the  time  of  the  execution  of  that 
instrument  and  at  the  time  of  her  death.  It  is  not  contended  that  she 
was  not  mentally  sound  at  the  time  of  the  execution  of  the  contract 
of  sale. 

It  was  also  averred  and  shown  that  $560  of  the  $750  purchase  money 
with  which  the  homestead  was  acquired  was  the  wife's  separate  property. 
Of  this  fact,  however,  Ley  had  no  notice,  either  at  the  time  of  his  pur- 
chase of  the  contract  of  sale  or  at  the  date  of  the  execution  of  the  deed 
to  him  and  the  payment  of  the  balance  of  the  purchase  money  by  him. 

Ley  defended  on  the  ground  that  the  deed  was  valid,  but  in  event  it 
should  be  held  void  the  contract  of  sale  was  sought  to  be  enforced.  As 
against  the  claim  that  the  deceased  owned  a  separate  interest  in  the 
property  he  pleaded  purchase  for  value  without  notice.  He  sought  to 
make  Jacob  Hahn  a  party  on  his  warranty  for  the  purpose  of  enforcing 
the  contract  of  sale,  but  no  service  being  had  when  the  case  was  called  for 
trial  the  court  proceeded  te  try  the  case  as  between  the  parties  then  be- 
fore him. 

The  cause  was  tried  without  a  jury  and  the  court  upon  sufficient  evi- 
dence found  the  facts  as  above  indicated,  and  further  that  the  deed  of 
Mrs.  Hahn  was  void  for  want  of  mental  capacity  to  contract  at  the  time 
of  its  execution. 

Judgment  was  rendered  in  favor  of  plaintiffs  for  an  interest  in  the 
property  equal  to  their  mother's  separate  interest  therein  and  a  half  in- 
terest in  the  portion  which  was  community  estate.  The  remainder  was 
adjudged  to  be  the  property  of  Ley.  Prom  this  judgment  the  latter  has 
appealed. 

If  the  deed  of  Mrs.  Hahn  was  executed  at  a  time  when  she  was  in  a 
mental  condition  to  bind  herself  by  such  a  contract  the  other  questions 
become  immaterial,  for,  being  joined  by  her  husband  therein,  the  trans- 
action constituted  a  sale  of  the  homestead. 

We  will  therefore  dispose  first  of  the  assignments  addressed  to  the 
trial  of  that  issue.  We  will  not  pause  to  analyze  the  facts  in  that  con- 
nection. The  evidence  is  sufficient  to  support  the  finding  of  the  trial 
judge  upon  the  point,  so  the  assignments  assailing  the  finding  must  be 
overruled. 

On  the  T'th  of  September,  1903,  defendant  applied  for  a  continuance, 
which  was  denied,  and  the  cause  upon  his  request  was  set  down  for  trial 
on  September  14, 1903.  On  the  last  named  date  appellant  made  a  second 
application  for  continuance,  urging  among  other  grounds  the  absence 
of  witnesses,  and  here  complains  of  the  court's  action  thereon.  We 
think  the  application  was  properly  overruled.  The  materiality  of  tlie 
testimony  of  none  of  the  absent  witnesses  save  one  is  made  to  appear, 
nor  is  it  shown  that  the  testimony  could  not  be  supplied  from  some 
other  source.  It  was  under  suspicion  of  want  of  merit  for  the  further 
reason  that  the  cause  had  been  pending  for  nearly  a  year.    The  issue  of 
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the  validity  of  the  deed  had  been  in  the  case  from  its  inception^  yet  the 
first  subpoena  for  Jacob  Hahn  was  not  served  at  the  request  of  defend- 
ant and  another  was  issued  and  served  on  the  day  of  the  trial.  The 
other  subpoenas  were  placed  in  the  hands  of  the  sheriff  on  September 
7th,  after  the  overruling  of  the  first  application  and  were  not  served 
until  the  12th.  It  is  clear  there  was  no  diligence.  The  other  grounds 
for  continuance  appear  to  have  been  without  merit  in  view  of  the  devel- 
opments at  the  trial. 

Appellant  complains  of  the  refusal  of  the  trial  court  to  continue  the 
cause  in  order  to  make  Jacob  Hahn  a  party.  In  this  there  was  no  error. 
He  was  not  a  necessary  party  and  appellant  had  allowed  three  terms  of 
court  to  pass  without  procuring  service  upon  him.  There  had  been  one 
continuance  for  the  purpose.  That  he  was  not  a  necessary  party  is  clear 
from  the  fact  that  the  contract  and  deed  from  Jacob  Hahn,  in  so  far  as 
they  were  legally  available  for  any  purpose,  constituted  a  defense  to 
plaintiffs^  suit  to  that  extent  whether  Jacob  Hahn  was  a  party  or  not. 

The  judgment  in  this  cause  did  not  bar  any  right  which  appellant 
might  have  again  Jacob  Hahn  on  his  warranty  or  for  the  recovery  back 
of  the  purchase  money  in  excejs  of  the  proportionate  price  of  the  land 
recovered  by  defendant.  Those  rights  may  still  be  enforced  in  a  separate 
suit  against  Jacob  Hahn. 

We  come  now  to  the  questions  made  involving  the  legal  effect  of  the 
contract  of  sale  and  the  deed  of  Jacob  Hahn,  the  deed  of  Mrs.  Halm 
being  eliminated  as  a  nullity. 

The  property  being  homestead  from  the  date  of  the  contract  of  sale 
continuously  up  to  the  death  of  Mrs.  Hahn,  that  instrument  was  not 
binding  either  upon  her  or  her  heirs  as  to  her  separate  interest  in  the 
property. 

The  rule  is  different  as  to  the  husband.  It  is  well  settled  that  he  can 
lawfully  enter  into  a  contract  to  sell  the  community  homestead,  and 
that  such  contract  though  not  enforcible  so  long  as  the  property  retains 
its  homestead  character  may  be  enforced  either  upon  the  abandonment 
of  the  home  or  the  death  of  the  wife.  Eberling  v.  Deutscher  Verein, 
72  Texas,  339;  Brewer  v.  Wall,  23  Texas,  585;  Allison  v.  Schilling,  27 
Texas,  450 ;  Wright  v.  Hayes,  34  Texas,  263 ;  Cross  v.  Everts,  28  Texas, 
524 ;  Goff  v.  Jones,  70  Texas,  572 ;  Speer's  Law  of  Married  Women,  sees. 
121-394. 

The  distinction  between  such  cases  and  the  case  of  Colonial  and 
U.  S.  Mortgage  Co.  v.  Thetford,  27  Texas  Civ.  App.,  152,  66  S.  W.  Bep., 
103,  lies  in  the  fact  that  in  that  case  the  right  of  the  purchaser  rested 
in  a  deed  to  the  homestead  executed  by  the  husband  alone,  an  instrument 
forbidden  by  law,  and  which  could  subsequently  operate  by  estoppel  upon 
his  interest  alone,  whereas  in  this  case  the  rights  of  Ley  rest  primarily 
in  a  contract  of  sale  which  the  husband  might  lawfully  make,  and  be- 
cause a  charge  upon  the  commimity  is  enforcible  upon  the  death  of  the 
wife  and  against  which  the  laws  of  descent  and  distribution  could  not 
prevail. 
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It  follows  that  the  contract  was  enforcible  against  him  to  the  extent 
of  the  community  part  of  the  homestead^  and  that  not  only  that  but 
whatever  interest  he  had  therein  by  reason  of  the  death  of  his  wife 
passed  by  estoppel  because  of  his  warranty  deed.  We  think  also  the 
contract  of  sale^  coupled  with  the  husband^s  subsequent  deed^  constituted 
a  complete  defense  to  plaintiff's  action  as  to  whatever  interest  in  the 
land  the  husband  had  the  power  to  convey  at  the  wife's  death. 

The  wife's  separate  interest  therein  did  not. thereby  pass  notwith- 
standing Ley's  purchase  for  value  and  want  of  notice  of  the  separate 
interest^  for  the  obvious  reason  that  he  paid  the  money  at  a  time  when 
the  deed  was  inoperative  for  any  purpose,  and  he  parted  with  nothing 
further  of  value  after  the  death  of  the  wife  rendered  the  deed  operative 
against  the  husband  as  to  his  interest. 

From  what  has  been  said  it  logically  follows,  first,  that  Ley  did  not 
acquire  the  separate  interest  of  Mrs.  Bose  Ella  Hahn;  second,  he  did 
acquire  the  interest  of  the  community  and  the  additional  life  interest  of 
the  surviving  husband  in  the  portion  owned  by  his  wife  in  her  separate 
right. 

The  courts  having  held  that  the  wife  may  convey  the  homestead  by 
power  of  attorney  (Warren  v.  Jones,  69  Texas,  462),  and  that  she  may 
bind  herself  by  bond  for  title  to  convey  her  separate  estate  (Angier  v. 
Crawford,  79  Texas,  55),  it  seems  to  us  the  conclusion  that  she  can  not 
bind  her  separate  interest  in  the  homestead  by  joining  in  a  contract  to 
convey  is  illogical  and  the  distinction  unsatisfactory,  but  such  appears 
to  be  the  settled  law.  Speer  on  Law  of  Married  Women,  sec,  122,  and 
authorities  cited. 

For  the  reasons  given  the  judgment  of  the  trial  court  is  reversed  and 
judgment  here  rendered  in  favor  of  appellant  for  the  entire  commu- 
nity interest  in  the  homestead  and  the  husband's  life  estate  in  the  wife's 
separate  interest  therein. 

Reversed  and  rendered. 
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Will  Powers  v.  I.  N.  Palmer  et  al. 

Decided  May  26,  1904. 

1^— Homestead— Abandonment — Intention. 

One  whose  title  is  sufficient  to  support  homestead  rierhts,  and  being  in 
actual  possession,  does  not  lose  his  homestead  rights  in  the  property  by 
declaring  his  intention  of  abandoning  it  or  by  acquiring  other  property  with 
the  intention  of  making  it  his  homestead;  nor  will  an  agreement  to  remain 
on  and  hold  the  property  for  another  divest  him  of  such  rights. 

2.— Homestead  Rights— Abandonment— Judgment  Creditor. 

Although  plaintiffs  intended  to  move  onto  the  premises  in  controversy 
and  expressed  such  intention  and  had  made  arrangements  to  build  a  house 
thereon,  still  so  long  as  they  had  homestead  rights  in  other  property  which 
could  be  enforced,  they  could  acquire  no  rights  in  the  premises  in  contro- 
versy and  an  abstract  of  Judgment  against  them  filed  while  they  had  home- 
stead rights  iti  other  property  gave  such  Judgment  creditor  a  lien  enforcible 
by  sale  after  they  had  removed  to  such  new  home. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  6.  Kittrell. 

E.  P.  &  Otis  K,  Hamblen,  for  appellant. 

A.  C.  Van  Velzer,  for  appellees. 

PLEASANTS,  Assocla^te  Justice. — ^This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellant  against  the  appellees  to  recover  certain 
premises  situated  in  the  city  of  Houston  and  duly  described  in  the 
petition. 

The  defendants  answered  by  general  denial  and  plea  of  not  guilty,  and 
specially  pleaded  that  plaintiff  claimed  the  premises  in  controversy 
through  and  under  an  execution  levy  and  sale  and  a  sheriff's  deed  exe- 
cuted on  June  2,  1903,  and  that  at  the  time  of  said  levy  and  sale  the 
property  in  question  was  appellees'  homestead,  and  said  pretended  sale 
was  therefore  void.  The  answer  concludes  with  a  prayer  for  judgment 
canceling  said  sheriff's  deed  and  quieting  defendants  in  the  title  and 
possession  of  said  premises. 

In  reply  to  this  plea  plaintiff  filed  a  supplemental  petition  in  which 
he  alleges  in  substance  that  on  April  22,  1902,  he  recovered  a  judgment 
against  the  defendant  I.  N.  Palmer  in  the  District  Court  of  Harris 
County  for  the  sum  of  $692.66;  that  said  judgment  was  properly  re- 
corded in  the  judgment  lien  records  of  Harris  County  on  May  6,  1902 ; 
that  an  execution  was  duly  issued  on  said  judgment  and  levied  upon 
the  premises  in  controversy  on  March  11,  1903,  and  said  premises  were 
regularly  sold  under  said  levy  on  June  2,  1903,  and  purchased  by  plain- 
tiff. It  is  further  alleged  that  at  the  time  said  judgment  was  recorded 
no  part  of  the  premises  in  controversy  was  the  homestead  of  the  de- 
fendants, but  that  they  at  that  time  owned  and  occupied  as  their  home- 
steads other  premises  situated  in  the  city  of  Houston,  and  described  as 
lots  numbers  1,  2  and  3,  in  block  19  in  Brunner  addition. 


Powers  v.  Palmer.  213 

The  trial  in  the  court  below  was  to  the  court  and  resulted  in  a  judg- 
ment in  favor  of  the  defendants. 

The  facts  are  undisputed,  and  succinctly  stated  are  as  follows :  Some 
eight  or  nine  years  prior  to  the  institution  of  this  suit  the  appellees, 
who  were  then  and  are  now  husband  wife,  purchased  from  one  Darling 
lots  1,  2  and  3,  in  block  19  in  Brunner  addition  to  the  city  of  Houston. 
They  immediately  took  possession  of  said  premises  and  continued  to 
occupy  same  as  their  home  until  the  spring  of  1903,  when  they  moved 
upon  the  premises  in  controversy. 

When  they  purchased  said  property  they  executed  notes  to  Darling 
for  $900  of  the  purchase  money  and  assumed  an  existing  indebtedness 
upon  two  of  said  lots  upon  which  the  improvements  were  situate  in 
favor  of  the  Michigan  Loan  Company.  This  indebtedness  was  payable 
in  monthly  installments  and  was  secured  by  a  mortgage  or  mechanic's 
lien  upon  said  two  lots.  At  the  time  they  assumed  the  indebtedness  of 
the  loan  company  appellees  understood  that  it  amounted  to  $700.  After 
payiug  the  maturing  installments  for  several  years  to  the  amount  of 
$770,  they  ascertained  on  September  26,  1899,  that  the  amount  still 
due  on  the  original  indebtedness  for  which  the  property  was  bound  was 
$1139.  When  they  made  this  discovery  they  determined  to  make  no 
further  payments  and  to  abandon  the  property.  In  the  meantime  the 
loan  company  had  failed  and  its  affairs  were  in  the  hands  of  a  receiver 
appointed  by  the  Federal  Court  for  the  Northern  District  of  Texas. 
Appellee  I.  N.  Palmer  informed  the  agent  of  the  loan  company  at 
Houston  that  he  intended  to  give  up  the  place,  and  said  agent  authorized 
him  to  hold  the  property  for  the  loan  company  until  its  lien  could  be 
foreclosed.  Appellees  continued  to  live  upon  said  property  until  April, 
1903.  The  vendor's  lien  notes  executed  by  the  appellees  in  favor  of 
Darling  came  into  the  possession  of  appellant  and  he  brought  suit 
thereon  against  appellee  in  the  District  Court  of  Harris  County  and 
secured  a  judgment  on  April  25,  1902,  for  $692.56,  with  foreclosure  of 
the  vendor's  lien  upon  said  premises.  On  May  5, 1902,  an  abstract  of  this 
judgment  was  duly  recorded  in  Harris  County.  An  order  of  sale  issued 
on  said  judgment  and  said  property  was  sold  thereunder  in  July,  1902, 
and  bought  in  by  appellant.  A  short  time  thereafter  said  two  lots  upon 
which  the  loan  company  held  a  iien  were  again  sold  under  the  order  of 
the  Federal  Court  to  satisfy  said  lien  and  were  bought  in  by  the  receiver 
for  said  company. 

The  property  in  controversy  was  purchased  by  appellees  on  January 
9,  1902,  with  the  intention  of  making  it  their  homestead.  Their  inten- 
tion to  abandon  the  property  on  which  they  were  living  and  to  make 
their  home  upon  the  property  in  controversy  was  a  matter  of  general 
knowledge  among  their  friends  and  acquaintances.  At  the  time  they 
determined  to  give  up  the  place  on  which  they  were  living  the  indebted- 
ness due  On  said  place  exceeded  its  value  several  hundred  dollars.  Soon 
after  purchasing  the  property  in  controversy  appellees  cleaned  the 
brush  and  undergrowth  therefrom,  marked  out  the  lines  preparatory  to 
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haying  it  fenced^  and  set  out  some  shrubbery  thereon.  They  also  pro- 
cured a  portion  of  the  material  -with  which  to  fence  the  lots  and  spoke 
to  a  contractor  in  regard  to  building  said  fence.  They  began  the  erection 
of  a  house  on  the  property  in  March,  1903^  moved  into  said  house  on 
April  6,  1903,  aud  were  living  therein  at  the  time  of  the  levy  and  sale 
under  which  appellant  claims. 

Appellant  procured  the  issuance  of  an  alias  execution  on  his  judgment 
against  appellees  and  the  property  in  controversy  was  levied  upon  and 
0old  thereunder  by  the  sheriff  on  June  2,  1903.  Appellant  purchased 
at  this  sale  for  the  sum  of  $11. 

The  only  question  presented  upon  this  appeal  is  whether  the  property 
in  controversy  was  the  homestead  of  appellees  at  the  time  appellant's 
abstract  of  judgment  was  recorded. 

Appellees  by  their  pleading  in  the  court  below  set  up  no  facts  suffi- 
cient to  avoid  the  sheriff's  deed  under  which  appellant  claims,  other  than 
that  the  property  thereby  conveyed  was  their  homestead  at  the  time  ap- 
pellant's judgment  lien  was  created. 

The  uncontradicted  evidence  shows  that  appellees  had  their  home 
upon  the  lots  in  block  19  in  Brunner's  addition  at  the  time  appellanf  & 
abstract  of  judgment  was  recorded.  This  property  had  been  purchased 
by  thom  for  a  homestead  and  they  had  continuously  occupied  it  as  such 
for  eight  or  nine  years.  The  fact  that  it  was  not  paid  for  in  no  way 
affected  their  homestead  rights  except  as  against  their  vendor  or  the 
holder  of  the  lien  created  prior  to  the  time  the  property  became  their 
homestead.  It  is  well  settled  that  the  title  of  appelles  to  said  property 
was  sufScient  to  support  a  homestead  right  therein.  Lee  v.  Wellbome^ 
71  Texas,  502 ;  Gibbons  v.  Hall,  59  S.  W.  Bep.,  814. 

It  is  equally  as  well  settled  that  having  title  to  said  property  suffi- 
cient to  support  a  homestead  right  and  being  in  actual  possession  and 
occupancy  of  same  appellees  would  not  lose  their  homestead  right  in  the 
property  by  declaring  their  intention  of  abandoning  it,  or  by  acquiring 
other  property  with  the  intention  of  making  it  their  homestead.  In 
the  case  of  Archibald  v.  Jacobs,  69  Texas,  248,  Judge  Stayton  speaking 
for  the  Supreme  Court  says :  "Abandonment  of  property  actually  home- 
stead can  not  be  accomplished  by  mere  intention;  there  must  be  a  dis- 
continuance of  the  use  coupled  with  an  intention  not  again  to  use  as  a 
home  to  constitute  abandonment." 

The  soundness  of  this  rule  can  not  be  questioned  and  its  enforcement 
is  essential  to  the  preservation  of  the  homestead.  If  proof  of  a  declared 
intention  to  abandon  a  homestead  actually  used  and  occupied  as  such 
should  be  allowed  to  defeat  the  homestead  right  in  the  property  so  occu- 
pied, such  right  would  lose  much  of  the  security  and  protection  with 
which  it  has  always  been  the  policy  of  our  law  to  safeguard  and  sur- 
round it. 

The  agreement  made  by  appellee  I.  N.  Palmer  with  the  agent  of  the 
loan  company  to  the  effect  that  he  would  hold  the  property  for  said  com- 
pany did  not  divest  appellees  of  their  title  to  the  property  and  would 
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not  have  prevented  them  from  asserting  their  homestead  rights  therein 
at  any  time.  Nor  do  we  think  the  fact  that  the  indebtedness  due  upon 
the  property  largely  exceeded  its  value  can  affect  the  question.  This  fact 
is  but  a  circiunstance  going  to  show  that  appellees  in  good  faith  in- 
tended to  abandon  their  homestead  rights  in  the  property,  and  imder  the 
evidence  there  can  be  no  question  that  such  was  their  intention.  They 
failed,  however,  to  divest  themselves  of  either  the  title  or  possession  of 
the  property,  and  their  mere  intention  to  abandon  it  did  not  change  its 
homestead  character.  If  at  any  time  prior  to  the  sale  imder  the  fore- 
closure judgment  the  appellees  had  from  any  cause  seen  fit  to  change 
their  intention  of  abandonment,  it  can  not  be  doubted  that  they  could 
have  asserted  and  enforced  their  homestead  rights  in  the  property.  So 
long  as  their  homestead  rights  in  this  property  were  protected  and  se- 
cured to  them  by  the  law  they  could  not  acquire  a  homestead  upon  other 
property.  Johnston  v.  Martin,  81  Texas,  18;  Archibald  v.  Jacobs,  69 
Texas,  248 ;  Allen  v.  Whitaker,  27  S.  W.  Rep.,  507 ;  Sharp  v.  Johnson, 
19  S.  W.  Rep.,  259. 

Their  title  to  this  property  was  not  divested  out  of  them  until  the 
sale  under  the  judgment  foreclosing  the  vendor^s  lien,  which  occurred 
some  time  subsequent  to  the  record  of  appellant's  abstract  of  judgment. 

We  think  it  must  be  held  upon  the  facts  disclosed  by  the  record  that 
appellees  had  no  homestead  right  in  the  property  in  controversy  at  the 
time  appellant's  judgment  lien  attached  thereto,  and  that  the  sale  of  the 
property  under  the  execution  issued  upon  said  judgment  passed  the 
title. 

It  follows  from  this  conclusion  that  the  judgment  of  the  court  below 
should  be  reversed  and  judgment  here  rendered  in  favor  of  appellant 
for  the  property  in  controversy,  and  it  is  accordingly  so  ordered. 

Reversed  and  rendered. 

ON  MOTIONS  TO  CORRECT  CONCLUSIONS  OF  PACT. 

PLEASANTS,  Associate  Justice. — We  erred  in  stating  in  the 
opinion  filed  herein  on  May  26th  that  the  price  paid  by  appellant  for 
the  lots  in  controversy  was  $11.  Appellant  testified  tbat  he  was  not 
present  at  the  sale  and  was  not  certain  what  was  the  bid  made  for  him 
for  the  property,  but  his  impression  was  that  it  was  $5  for  one  lot  and  $6 
for  the  other  two.  From  this  testiinonv  we  concluded  that  the  amount 
paid  by  appellant  was  $11.  A  further  examination  of  the  record  shows 
that  the  sheriff's  return  on  the  execution  under  which  the  lots  were  sold 
was  introduced  in  evidence  and  this  return  shows  that  the  property  was 
sold  to  appellant  for  $70,  of  which  amount  $16.74  was  paid  by  aj)ponant 
as  cost  of  the  sale  and  the  balance  of  $53.26  was  credited  upon  his  judg- 
ment against  appellees.  This  return  wa?  not  impeached  in  any  wa> 
and  appellees -did  not  attempt  to  contradict  the  statement  therein  made 
as  to  the  price  for  which  the  lots  were  sold.  We  thereof  ore  find  that  the 
property  was  sold  for  the  amount  stated  in  the  sheriff's  return  upon  the 
execution. 
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Counsel  for  appellees  insists  that  the  evidence  fails  to  show  that  appel- 
lees paid  any  part  of  the  purchase  money  of  the  property  purchased 
from  Darling.  The  $770  paid  by  appellees  to  the  loan  company  wad 
paid  upon  a  subscription  to  stock,  and  it  does  not  affinnatively  appear 
that  the  payment  of  this  stock  subscription  was  assumed  by  appellees 
when  they  purchased  the  property  or  that  it  was  a  charge  upon  the 
property.  Aside  from  this  $770  payment  there  is  no  evidence  tending 
to  show  that  appellees  made  any  payment  on  the  property. 

Writ  of  error  refused. 
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F.  W.  Hengst  et  al. 

Decided  May  27.  1904. 

1^— Pleading— Causes  of  Action— Joinder. 

Plaintiffs  made  themselves  parties  plaintiff  upon  the  death  of  their  father, 
who  had  brought  suit  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  negligence,  and  also  asked  damages  for  his  death,  which  they 
alleged  was  due  to  his  injuries.  Upon  the  court's  sustaining  a  demurrer  to 
that  part  of  the  petition  which  claimed  the  damages  deceased  might  have 
recovered,  plaintiffs  amended  alleging  that  it  was  Impossible  to  tell  whether 
deceased  died  from  his  injuries  or  some  other  cause,  and  sought  to  recover 
on  the  action  as  originally  brought  and  in  the  alternative  for  damages  by 
reason  of  his  death  if  it  was  found  that  he  died  from  his  injuries.  Held,  such 
pleading  was  not  a  misjoinder  of  causes  of  action. 

2^— Practice  in  Trial  Court — ^Trial  Amendment. 

Permitting  trial  amendments  after  some  evidence  has  been  offered  is  a 
matter  addressed  to  the  discretion  of  the  trial  court. 

8d — Depositions— Offered  in  Another  Suit — ^Alternative  Pleading. 

The  deposition  of  deceased  taken  in  a  suit  pending  in  his  name  for  per- 
sonal injuries  was  admissible  after  his  death,  his  children  having  Joined 
themselves  as  parties  plaintiff,  since  the  same  issues  and  practically  the 
same  parties  were  involved;  and  the  fact  that  the  pleading  in  this  latter 
suit  sought  damages  for  his  injuries  if  his  death  was  due  to  some  independent 
cause  and  in  the  alternative  for  damages  by  reason  of  his  death  if  caused 
by  his  injuries,  did  not  affect  its  admissibility.  Peoples  Nat.  Bank  v.  Mulkey, 
94  Texas,  396,  distinguished. 

4^— Verdict— Remittitur— Death. 

Evidence  held  to  support  a  verdict  of  $6000,  a  remittitur  of  $3000  having 
been  required,  for  death  of  deceased,  a  well  digger,  caused  by  an  iron  bucket 
f&Uing  on  him. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
B.  W.  Simpson. 

E,  B.  Perkins  and  Marsh  &  Mcllwaine,  for  appellant. 

Duncan  &  Lasseter,  T.  B.  Butler,  and  T.  P,  Young,  for  appellees. 

GILL,  Associate  Justice. — F.  W.  Hengst  brought  suit  against  ap- 
pellant to  recover  damages  for  personal  injuries  alleged  to  have  been 
suffered  by  him  as  a  result  of  the  alleged  negligence  of  appellant. 

On  the  6th  day  of  July  thereafter  Hengst  died,  and  the  appellees,  his 
children,  made  themselves  parties  plaintiif  on  the  theory  that  the  action 
survived  to  them,  and  also  prayed  for  damages  by  reason  of  his  death, 
which  they  alleged  was  due  to  the  injuries  he  had  received. 

The  trial  court  sustained  a  demurrer  to  the  portion  of  the  petition 
claiming  the  damages  which  deceased  might  have  recovered,  but  held 
the  pleading  good  as  to  the  claim  for  damages  by  reason  of  his  death. 

Thereafter  amendments  were  filed  not  material  to  be  mentioned  here 
and  the  cause  proceeded  to  trial.  Thereupon  appellees  offered  in  evidence 
the  deposition  of  deceased  duly  taken  while  the  action  pended  in  his 
name.  On  objection  of  appellant  that  it  was  not  taken  in  the  case  ap- 
pellees were  then  prosecuting  the  deposition  was  excluded.    Thereupon 
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appellees  by  leave  of  the  court  filed  a  trial  amendment  alleging  fhat  it 
was  impossible  to  aver  with  certainty  whether  deceased  died  from  Ws 
injuries  or  from  some  cause  independent  of  his  injuries,  wherefore  they 
sought  to  recover  on  the  action  as  originally  brought,  and  in  the  alterna- 
tive for  damages  by  reason  of  his  death  if  it  was  found  that  he  died  of 
his  injuries. 

Appellant  by  amendment  raised  the  question  of  misjoinder  of  causes 

■  of  action,  which  the  court  overruled  and  proceeded  with  the  trial.    The 

depositions  were  again  offered  and  admitted  over  defendant's  objection. 

The  court  submitted  the  case  to  the  jury  upon  each  of  its  phases, 
instructing  them  among  other  things  that  if  they  found  that  deceased 
died  of  his  injuries  they  would  wholly  disregard  his  deposition. 

The  jury  found  that  Hengst  died  of  his  injuries  and  gave  appellees 
a  verdict  for  $9000.  The  court  required  a  remitter  of  $3000,  which 
being  entered  the  motion  for  new  trial  was  overruled  and  the  railway 
company  has  appealed. 

Inasmuch  as  the  trial  court  ultimately  held  with  appellant  as  to 
the  matters  embodied  in  the  assignments  of  error  numbered  from  1  to 
6  addressed  to  the  action  of  the  court  on  exceptions,  it  is  unnecessary 
to  discuss  them.  The  points  thus  presented  are  decided  in  favor  of 
appellant's  contention  in  Ellyson  v.  Railway  Co.,  75  S.  W.  Eep.,  868, 
and  the  court  followed  that  decision.  In  the  case  cited,  article  3353a 
of  the  Revised  Statutes,  providing  that  suits  for  personal  injuries  other 
than  those  resulting  in  death  sliall  survive  in  favor  of  the  personal  re- 
presentatives of  deceased,  was  construed  to  preclude  the  survival  of  a 
suit  brought  by  an  injured  person  for  damages  for  his  injuries  if  he 
subsequently  died  as  a  result  of  his  injuries  rather  than  from  some  in- 
dependent cause.  Appellees  by  cross-assignments  question  the  sound- 
ness of  that  decision  and  assail  the  action  of  the  trial  court  in  follow- 
ing it,  but  since  they  invoke  a  ruling  upon  the  point  only  in  case  the 
judgment  is  reversed  we  are  not  called  upon  to  express  an  opinion 
upon  the  question. 

We  will  determine  first  the  question  of  misjoinder  of  causes  of  ac- 
tion as  presented  by  the  seventh  and  eighth  assignments. 

Appellant  contends  that  the  cause  of  action  arising  in  favor  of  ap- 
pellees if  deceased  died  of  his  injuries  is  separate  and  distinct  from 
that  existing  in  favor  of  their  father  prior  to  his  death,  and  therefore 
could  not  properly  be  joined  in  one  suit. 

In  one  sense  they  are  distinct  in  that  appellees,  in  prosecuting  their 
claim  by  reason  of  the  death  of  deceased  as  a  result  of  appellant's 
wrongful  act,  could  not  recover  a  single  item  of  damages  which  might 
have  been  recoverable  by  their  father.  His  suit  arose  at  common  law, 
whereas  theirs  rested  exclusively  upon  the  statutes.  While  he  lived 
they  had  no  cause  of  action.  It  accrued  to  them  only  upon  his  death. 
Technically  they  are  distinct  and  separate.  Practically,  however,  there 
is  a  close  kinship  between  the  two  actions.  They  grow  out  of  identi- 
cally the  same  facts.     The  same  proof  on  the  issue  of  liability  will  be 


St.  L.  S.  W.  By.  Co.  v.  Hengst.  219 

necessary  in  each  case.  To  the  defendant  on  that  issne  the  same  de* 
fenses  are  available.  Practically  the  heirs  inherit  their  father's  right, 
the  practical  difference  being  in  the  measure  of  damages.  Contribu- 
tory negligence  on  the  part  of  deceased  would  defeat  the  action.  So 
of  assumed  risk  or  any  defense  available  against  the  suit  as  originally 
brought  by  deceased.  Indeed  the  suits  are  so  closely  related  that  a 
compromise  on  the  part  of  the  father  would  have  been  a  bar  to  the 
children's  suit.  A  judgment  in  his  favor  or  against  him  would  have 
been  res  ad  judicata  of  the  appellees'  claim,  and  this  notwithstanding 
the  fact  that  the  statute  apparently  confers  upon  them  an  independ- 
ent right. 

Now  according  to  EUyson's  case,  supra,  if  deceased  died  of  his  in- 
juries appellees  could  sue  only  for  his  death.  If  he  did  not,  but  di^d 
from  another  cause,  his  suit,  survived  to  them  and  the  measure  of  their 
rights  is  what  the  law  would  have  accorded  to  him  on  the  facts. 

We  think  under  our  liberal  system  appellees  were  properly  per- 
mitted to  plead  in  the  alternative  and  have  the  same  jury  determine 
the  issue  of  the  cause  of  death  and  award  damages  accordingly. 

The  rule  against  multifariousness  or  forbidding  the  misjoinder  of 
causes  of  action  is  a  rule  of  convenience  and  expediency,  and  should 
be  construed  with  reference  to  ihe  broader  policy  which  enjoins  the 
avoidance  of  a  multiplicity  of  suits. 

To  permit  the  maintenance  of  these  actions  in  the  alternative  could 
occasion  no  delay,  no  confusion,  and  we  are  unable  to  perceive  how  it 
could  work  any  harm  to  defendant.  Had  the  proposition  advanced  by 
appellant  prevailed  in  the  trial  court  plaintiffs  must  have  elected  to 
prosecute  one  or  the  other  branch  of  the  claim.  Had  they  sought  to 
continue  the  original  cause  and  the  jury  had  found  as  they  did  on  the 
issue  of  death  another  suit  would  have  been  necessary,  for  it  would  have 
been  useless  to  determine  the  issue  of  primary  liability. 

The  rights  of  appellees  in  either  case  grew  out  of  the  same  trans- 
action, and  by  allowing  the  maintenance  of  the  action  in  its  present 
form  the  convenience  of  the  parties  and  of  the  court  was  subserved  and 
a  multiplicity  of  suits  avoided.  The  assignments  are  overruled.  San 
Antonio  &  A.  P.  Ey.  Co.  v.  Griffin,  20  Texas  Civ.  App.,  91 ;  Craddock 
V.  Goodwin,  54  Texas,  582.  This  disposes  also  of  the  objection  on  the 
ground  of  multifariousness. 

The  assignments  assailing  the  court's  action  in  permitting  the  trial 
amendment  after  some  evidence  had  been  offered  must  also  be  over- 
ruled. Such  matters  are  addressed  to  the  sound  discretion  of  the  court 
and  we  are  of  opinion  it  has  not  been  abused  in  this  instance. 

In  this  connection  we  will  dispose  of  the  objection  to  the  admission 
of  the  deposition  of  Hengst.  It  was  clearly  admissible  in  the  trial  of 
the  phase  of  the  case  predicated  upon  the  death  of  Hengst  otherwise 
than  by  reason  of  his  injuries,  and  as  has  been  shown  the  court  dis- 
tinctly limited  itF  consideration  to  that  phase  of  the  case.  But  if  it 
was  not  admissible  generally  it  furnishes  a  strong  reason  for  upholding 
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the  contention  of  appellant  that  plaintiffs  should  not  have  been  per- 
mitted to  maintain  their  suit  in  the  alternative  as  the  court  permitted 
them  to  do.  We  are  of  opinion  it  would  have  been  impossible  for  the 
court  by  instruction  or  otherwise  to  eliminate  its  effect  upon  the  jury. 
It  bore  vitally  upon  the  issues  affecting  liability,  and  we  doubt  if  even 
a  trained  mind  would  have  been  able  to  consider  it  with  reference  to 
one  branch  of  the  case  and  wholly  ignore  it  as  to  the  other.  It  is 
therefore  proper  to  determine  appellees'  cross-assignments  imder  which 
it  is  contended  that  the  deposition  was  admissible  generally. 

In  Peoples  Nat.  Bank  v.  Mulkey,  94  Texas,  395,  60  S.  W.  Bep.,  753, 
Justice  Brown  speaking  for  our  Supreme  Court  held  that  the  right  to 
take  depositions  in  this  State  rested  in  the  scatute  which  authorized  it, 
and  that  the  provision  that  they  were  to  be  used  in  the  case  in  which 
they  were  taken  left  no  room  for  construction.  In  that  case  the  wit- 
nesses were  living,  and  to  exclude  the  depositions  taken  in  another  case 
involving  the  same  issues  between  practically  the  same  parties  did  not 
have  the  effect  to  deprive  them  of  the  absent  testimony.  The  right 
to  reproduce  the  testimony  of  a  dead  witness  in  the  trial  of  the  same 
issue  between  practically  the  same  parties  is  recognized  by  all  author- 
ities on  evidence  to  which  we  have  had  access.  We  can  not  bring  our- 
selves to  believe  that  our  Supreme  Court  intended  to  hold  that  the 
statute  prescribing  the  method  of  taking  and  using  depositions  abro- 
gated this  just  and  wholesome  rule.  It  is  one  of  the  well-established 
exceptions  to  the  rule  forbidding  hearsay,  and  the  test  of  its  admissi- 
bility seems  to  be  identity  of  issues,  practical  or  representative,  identity 
of  parties,  and  the  full  opportunity  of  cross-examination.  1  QreenL 
on  Ev.,  sec.  163.  Absolute  identity  of  J)arties  i»  not  necessary.  Id., 
sees.  164,  353-354;  1  Whart.  on  Ev.,  sec.  177. 

Mr.  Wharton  says:  "Whenever  the  judgment  in  one  case  would  be 
evidence  in  another  then  the  evidence  of  a  deceased  witness  in  the  one 
case  may  be  reproduced  in  the  other,  the  witness  having  been  open  to 
cross-examination.  Mere  formal  variations  of  the  suit  will  not  work 
an  exclusion.'^ 

In  Mulkey's  case,  supra,  the  depositions  were  offered  in  lieu  of  the 
personal  presence  of  the  witnesses  whose  testimony  they  embodied.  The 
right  to  use  them  for  that  purpose  in  any  case  except  the  one  in  which 
they  were  taken  was  the  question  there  decided. 

The  question  here  presented  is  different,  and  one  to  which  neither 
the  statute  nor  that  decision  was  addressed. 

Hengst  lawfully  testified  in  the  suit  brought  by  him.  The  right  to 
cross-examine  was  actually  exercised.  The  common  law  rules  of  evi- 
dence are  applicable  in  this  State  except  where  varied  by  statute. 

At  the  common  law  the  testimony  of  a  dead  witness  was  admissible 
in  another  suit  involving  the  same  issues  and  a  practical  identity  of 
parties.  That  the  former  evidence  was  by  deposition  can  make  no  dif- 
ference in  the  application  of  the  rule. 


St.  L.  S.  W.  Ey.  Co.  v.  Hengst.  221 

The  verdict  in  the  light  of  the  record  justifiee  the  following  fact 
conclusions : 

A  crew  of  men  under  their  foreman^  Nelson,  were  engaged  in  dig- 
ging a  well  for  appellant  at  Texarkana,  Texas.  They  were  all  em- 
ployes of  appellant.  It  was  the  duty  of  deceased,  who  was  also  an  em- 
ploye of  appellant,  to  operate  a  pump  for  the  purpose  of  keeping  the 
well  free  of  water  while  the  others  proceeded  with  the  digging  and 
hoisting.  The  pump  was  operated  by  an  engine  placed  on  a  platform 
in  the  well  about  twenty  feet  from  the  top  and  on  this  deceased  stood 
in  the  performance  of  his  duties.  The  hoisting  apparatus  consisted 
of  an  iron  bucket  holding  about  2000  pounds  attached  to  a  lifting  rope 
operated  also  by  an  engine.'  The  derrick  to  which  the  hoisting  rope 
was  attached  was  supported  by  guy  ropes.  It  was  a  part  of  the  duty 
of  deceased  to  guide  the  bucket  past  the  platform  in  its  ascent.  On 
the  occasion  in  question  deceased  was  standing  on  the  platform  attend- 
ing to  his  usual  duties  when  the  guy  rope  and  the  bail  of  the  bucket 
broke  during  its  ascent,  and  plaintiff  was  struck  and  injured  so  that 
he  afterwards  died  from  the  effects  of  the  accident.  The  evidence  was 
conflicting  on  the  issues  of  contributory  negligence  and  assumed  risk, 
but  was  sufficient  to  support  the  verdict. 

It  was  sought  to  be  shown  that  those  engaged  in  loading  the  bucket 
at  the  bottom  of  the  well  were  fellow  servants  of  deceased  and  that  the 
accident  was  due  to  their  negligence  in  filling  the  bucket  full  instead 
of  sending  it  up  with  a  less  quantity  than  its  capacity.  Appellant 
asked  a  special  charge  submitting  that  defense  and  complaining  of  the 
refusal  of  the  court  to  give  it.  Without  discussing  the  evidence  upon 
the  point  we  express*  the  opinion  that,  conceding  they  were  shown  to 
be  fellow  servants,  the  issue  of  their  negligence  was  not  presented  by 
the  facts  and  the  court  did  not  err  in  the  respect  complained  of. 

We  have  considered  the  other  assignments  and  are  of  opinion  they 
present  no  error  requirine:  a  reversal.     The  judgment  is  affirmed. 

Ajjirmed. 

Writ  of  error  refiised. 
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St.  Louis  Southwesterh  Bailwat  Compact  t. 
Bachel  £.  Burks  et  at.. 

Decided  Hay  28.  1904. 


1^*-Ch«rg«  on  Woight  of  Evidonco    Pogr—  of  Cortainty  ia  Proof. 

A  charge  fn  an  action  for  cansinsr  death,  that  if  tlie  Jut  bettered  trotn 
the  evidence  that  tlie  deceased  was  injured  early  in  Febroary  and  did  not 
die  tuitii  late  in  May.  then  before  they  conld  find  in  favor  of  piaintUEO  tiie 
evidence  must  show  with  a  reasonable  degree  of  certainty  that  soch  death 
in  May  was  the  direct  and  proximate  resolt  of  the  injury  received  in  Feb- 
ruary, waa  on  the  weigrht  of  evidence.  Plaintiffs  were  only  required  to  allow 
by  a  preponderance  of  the  evidence  that  the  death  was  the  proximate  result 
of  the  injury  received  in  February,  and  the  words  **reasonab]e  decree  of  c^- 
tainty^  imply  a  higher  degree  of  certainty  than  is  furnished  by  a  prepooder- 
ance  of  evidence. 

2^-Samo— Proximate  Cause. 

A  requested  charge  that,  in  order  to  find  for  plaintiflft,  the  jury  must 
t>elieve  ttiat  the  deceased  did  not  die  from  heart  failure  or  a  stroke  of  apo-' 
plexy.  but  tliat  defendant's  negligence  was  the  proximate  cause  of  his  death, 
was  properly  refused  where  the  main  charge  required  the  jury  to  find  afllnn- 
atively.  as  a  condition  precedent  to  a  recovery  by  plaintiffs,  that  death  was 
proximately  caused  by  injuries  received  by  the  deceased  as  alleged  in  plain- 
tiff's petition. 

3rf— Evidence  of  Suffering— Personal  Injury — Opinion. 

It  was  permissible  for  a  witness  to  testify  that  three  or  four  hours  after 
the  collision  of  the  trains  deceased,  one  of  the  passengers,  and  who  had  then 
gone  to  a  hotel,  appeared  to  be  suffering  greatly.  It  was  not  necessary  for 
the  witness  to  be  an  expert  in  order  to  give  an  opinion  as  to  the  appearance 
of  an  injured  party. 


8o  it  was  competent  for  the  witness  to  testify  that  he  met  the  deceased 
four  or  five  weeks  afterwards  and  that  he  complained  greatly  at  the  time 
and  seemed  to  be  suffering  considerably. 

5^ — 8a  me^  Harm  less  Error. 

The  admission  of  a  further  part  of  the  witness*  statement  to  the  effect 
that  the  deceased  at  that  time  had  been  out  of  bis  bed  only  a  few  days  was 
harmless  error,  If  error  at  all.  where  other  uncontradicted  evidence  showed 
such  to  be  the  case. 

6d — Same — Expressions  of  Present  Suffering. 

It  W3S  not  error  for  the  court  to  refuse  to  exclude  testimony  of  a  wit- 
ness to  the  effect  that  twelve  hours  after  the  collision  the  deceased  was  com- 
plaining very  badly  of  his  back  and  neck,  and  seemed  to  be  suffering  very 
much,  since  by  such  complaints  the  deceased  was  giving  expression  to  then 
existing  pain  and  suffering. 

7s — Same— Statements  to  Physician. 

A  physician  was  properly  permitted  to  testify  to  statements  as  to  pain 
and  suffering  made  by  the  deceased  to  the  physician  at  the  time  the  latter 
was  examining  him  for  treatmenL 

Appeal  from  the  District  Court  of  Graj'son.  Tried  below  before  Hon. 
Bice  Maxey. 

E.  B,  Perkins  and  Head  &  Dillard,  for  appellant. 

Smith,  Templeton  dc  Tolheri,  for  appellees. 

BOOKHOUT,  Associate  Justice. — On  the  6th  day  of  February, 
1902,  T.  W.  Burke  was  a  passenger  on  one  of  defendant's  trains  on 
its  line  of  railway  between  Tyler  and  Gilmer.    While  he  was  such  pas- 
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tsenger^  at  Bome  time  between  midnight  and  daybreak^  a  colli&ion  between 
the  train  on  which  he  was  riding  and  another  train  took  place.  He  con- 
tinned  on  his  journey  to  Gilmer,  and  later  returned  home.  On  the  25th 
day  of  May,  1902,  while  sitting  in  front  of  the  Binkley  Hotel  at  his  home 
in  Sherman,  he  suddenly  fell  dead.  His  wife,  Bachel  Burke,  and  his 
six  children,  two  of  whom  were  adults,  the  other  four  of  whom  were 
minors,  brought  this  suit,  alleging  that  his  death  was  caused  by  injuries 
which  he  received  in  the  collision.  The  case  was  tried  before  a  jury,  and 
on  the  15th  day  of  October,  1903,  resulted  in  a  judgment  in  the  aggre- 
gate sum  of  $4800.  It  is  from  that  judgment  this  appeal  has  been  per- 
fected. 

Opinion. — 1.  The  first  assignment  of  error  complains  of  the  action 
of  the  trial  court  in  refusing  a  special  charge  requested  by  appellant, 
reading:  "If  you  believe  from  the  evidence  that  T.  W.  Burke  was  in- 
jured early  in  February,  1902,  and  did  not  die  until  late  in  May  of 
the  same  year,  then  before  you  can  find  in  favor  of  plaintiffs  the 
evidence  must  show  with  a  reasonable  degree  of  certainty  that  such 
death  in  May  was  the  direct  and  proximate  result  of  the  injury  re- 
ceived in  February.*'  This  charge  was  upon  the  weight  of  evidence, 
and  it  was  not  error  to  refuse  the  same.  The  plaintiff  was  only  required 
to  show  by  a  preponderance  of  evidence  that  the  death  of  Burke  was  the 
proximate  result  of  the  injury  received  in  February. 

It  has  been  held  that  the  use  of  the  words  "reasonably  certain*'  in  a 
charge  defining  the  degree  of  proof  was  objectionable  as  requiring  too 
high  a  degree  of  proof.  St.  Louis  A.  &  T.  By.  Co.  v.  Bums,  71  Texas 
479.  It  seems  clear  that  the  words  "reasonable  degree  of  certainty** 
means  a  higher  degree  of  evidence  than  is  furnished  by  a  preponderance 
of  evidence.    McBride  v.  Banguss,  65  Texas,  174. 

2.  Complaint  is  also  made  of  the  court's  refusal  of  appellant's  re- 
quested charge,  reading:  "If  you  believe  from  the  evidence  that  T.  W. 
Burke  died  from  heart  failure,  or  do  not  believe  from  a  preponderance 
of  evidence  that  he  died  from  a  stroke  of  apoplexy  directly  and  proxi- 
mately caused  by  negligence  on  the  part  of  defendant,  you  will  find 
in  favor  of  defendant.**  This  charge  was  fairly  embraced  in  the  oourt*s 
general  charge.  The  main  charge  required  the  jury  to  find  aflBrmatively, 
as  a  condition  precedent  to  a  recovery  by  plaintiffs,  that  Burke*8  death 
was  proximately  caused  by  injuries  received  by  him  in  the  collision  com- 
plained of  in  the  petition.  In  a  subsequent  paragraph  this  issue  was 
submitted  to  the  jury  in  a  negative  form,  and  they  were  further  in- 
structed that  by  proximate  cause  was  meant  a  direct  and  moving  cause; 
that  is,  one  without  which  the  things  complained  of  would  not  have  oc- 
curred. In  a  further  paragraph  the  burden  of  proof  was  placed  npon 
plaintiffs.    There  was  no  error  in  refusing  the  requested  charge. 

3.  It  is  contended  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence,  and  especially,  in  that  the  evidence  was  not  sufficient  to  show 
that  T.  W.  Burke  died  because  of  injuries  received  by  him  in  February, 
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1902,  to  permit  a  recovery  on  account  of  his  death  occurring  on  May 
25,  1902.  There  was  a  sharp  contest  on  the  trial  on  the  issue  as  to 
whether  the  death  of  T.  W.  Burke  was  the  proximate  result  of  injuries 
received  by  him  in  the  collision.  There  was  testimony  both  ways  upon 
this  issue,  and  the  evidence  was  sufficient  to  justify  the  jury  in  their 
finding. 

The  verdict  includes  a  finding  that  a  collision  occurred  between  one 
of  appellants  passenger  trains  upon  which  T.  W.  Burke  was  at  the 
time  a  passenger,  and  a  freight  train,  and  the  same  was  caused  by  the 
negligence  of  appellant,  and  that  in  said  collision  T.  W.  Burke  received 
injuries,  which  injuries  proximately  caused  his  death,  whereby  appellees 
sustained  damages  in  the  amount  found  by  the  jury.  In  deference  to 
the  verdict  we  so  find. 

4.  The  witness  Bates  was  permitted  to  testify  by  deposition,  after 
having  stated  that  he  went  to  the  hotel  at  Gilmer  with  Burke,  three 
or  four  hours  after  the  accident,  that  "Mr.  Burke  appeared  to  be 
suffering.^*  This  evidence  was  admissible,  and  was  not  subject  to  the 
objection  that  it  was  a  conclusion  and  an  opinion  upon  a  matter  about 
which  he  had  not  shown  himself  qualified  to  give  an  opinion.  One  not 
an  expert  can  testify  as  to  the  appearance  of  an  injured  party.  Gulf 
C.  &  S.  P.  Ry.  Co.  V.  Bell,  24  Texas  Civ.  App.,  579,  58  S.  W.  Rep.,  618, 
619-621 ;  Abee  v.  Bargas,  65  S.  W.  Rep.,  489. 

Again,  it  was  shown  that  the  witness  Bates  saw  Burke  at  Greenville 
four  or  five  weeks  after  the  accident,  and  it  is  contended  that  the  court 
erred  in  permitting  said  witness  to  testify  that  "at  the  time  he  was 
hardly  able  to  walk  at  all,  only  with  the  assistance  of  a  cane,  and  had 
been  out  of  bed  only  a  few  days;  he  complained  greatly  at  the  time  and 
seemed  to  be  suffering  considerably.^^  The  objection  to  this  testimony 
was  that  it  was  the  opinion  and  conclusion  of  the  witness.  There  was  no 
error  in  admitting  the  evidence.  The  testimony  of  Mrs.  Rachel  Burke 
shows  that  Mr.  Burke  was  in  bed  about  three  weeks  after  the  accident, 
and  the  uncontroverted  evidence  shows  that  he  had  only  been  out  of 
bed  a  few  days  when  Mr.  Bates  saw  him  in  Greenville.  If  there  was 
any  error  in  admitting  the  statement,  "and  had  been  out  of  bed  only 
a  few  days,"  it  was  harmless,  as  it  was  shown  to  be  a  fact  by  the  uncon- 
troverted evidence.  The  balance  of  the  statement  was  admissible  under 
the  authorities  above  cited. 

6.  Complaint  is  made  of  the  action  of  the  court  in  overruling  the 
exceptions  to  the  testimony  of  the  witness  Conway.  The  bill  of  ex- 
ceptions shows  that  the  witness  met  Mr.  Burke  at  Pittsburg  about 
twelve  hours  after  the  collision.  He  was  permitted  to  testify  that,  "He 
(Burke)  was  complaining  very  badly  of  his  back  and  neck  hurting  him, 
and  seemed  to  be  suffering  very  much."  The  objection  was  the  evidence 
was  irrelevant,  immaterial  and  self-serving.  The  statement  indicates 
that  when  the  witness  saw  Burke  he  was  complaining  of  his  back  and 
neck  hurting  him.  By  these  complaints  he  was  giving  expression  of  then 
existing  pain  and  suffering.     The  evidence  was  relevant  and  material. 
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and  there  was  no  error  in  admitting  it.  Wheeler  v.  Bailway  Co.,  91 
Texas,  356 ;  Missouri  K.  &  T.  By.  Co.  v.  Zwiener,  38  S.  W.  Bep.,  376 ; 
Gnlf  C.  &  S.  P.  By.  Co.  v.  Bell,  24  Texas  Civ.  App.,  579^  58  S.  W. 
Bep.,  618,  619-621 ;  Missouri  K.  &  T.  By.  Co.  v.  Oslin,  26  Texas  Civ. 
App.,  370,  63  S.  W.  Sep.,  1043 ;  Jackson  v.  Bailway  Co.,  23  Texas  Civ. 
App.,  319,  65  S.  W.  Bep.,  376. 

6.  It  is  insisted  that  the  court  erred  in  admitting  the  testimony  of 
Dr.  E.  J.  Neathery,  in  answer  to  the  following  question  propounded  by 
plaintiffs'  counsel :  'T)id  he  describe  to  you  what  his  feelings  had  been 
from  that  time  (the  time  of  the  accident)  an^  the  time  he  gave  the 
history  of  the  case  to  you  ?"  To  which  the  witness  answered :  "Prob- 
ably he  did ;  I  donH  know  that  I  can  give  it  in  detail.  I  know  he  said 
his  head  hurt  him  a  great  deal  and  he  didn't  feel  exactly  right.'*  The 
answers  were  objected  to  as  immaterial,  irrelevant,  self-serving  and  the 
detail  of  a  past  transaction.  The  statement  of  facts,  which  was  agreed 
to  by  counsel  does  not  show  that  the  witness  testified  to  the  statement 
"and  he  said  he  didn't  feel  exactly  right"  Hence  the  question  of  the 
admissibility  of  this  statement'  does  not  arise.  Gulf  C.  &  S.  P.  By.  Co. 
V.  Moore,  28  Texas  Civ.  App.,  603,  68  S.  W.  Bep.,  562;  Bamsey  v. 
Hanley,  72  Texas,  194. 

The  questions  asked  by  Dr.  Neathery  were  for  the  purpose  of  getting 
a  history  of  the  case  with  the  view  of  treatment,  and  the  answers  were 
given  while  the  physician  was  examining  Mr.  Burke  for  treatment.  The 
statements  of  the  deceased  as  to  pain  and  suffering  made  under  the  facts 
shown  were  admissible.  Gulf  C.  &  S.  P.  By.  Co.  v.  Moore,  28  Texas 
Civ.  App.,  603,  68  S.  W.  Bep.,  561 ;  Missouri  K.  &  T.  By.  Co.  v  Bose, 
19  Texas  Civ.  Apj).,  470,  49  S.  W.  Bep.,  133 ;  Newman  v.  Dodson,  61 
Texas,  95;  Bogers  v.  Grain,  30  Texas,  284;  Wheeler  v.  Bailway  Co., 
supra. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

•      Affirmed, 

Writ  of  error  refused. 
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The  Botan  Gbooebt  Company  v.  J.  Z.  Noble. 

Decided  May  28.  1904. 

Iw^Con tract  of  Settlement  Releasing  Part  of  Debt — Consideration. 

The  payment  of  a  part  only  of  a  liquidated  sum  due.  at  the  time  and 
place  of  payment  on  a  promise  of  the  creditor  to  cancel  the  whole  claim, 
discharsres  the  indebtedness  to  the  amount  of  the  sum  paid  and  nothing 
more,  if  there  is  no  consideration  for  the  promise  to  discharge.  The  leajst 
consideration,  however,  in  such  a  case  is  sufficient  to  make  the  agreement 
binding. 

2^— Same— Consideration  Held  Sufficient. 

The  consideration  was  sufficient  where  the  debtor  forbore  to-  make  a 
general  assignment  for  creditors  in  consideration  of  the  settlement  with  his 
largest  creditor,  who  obtained  more  in  the  settlement  than  he  would  have 
gotten  under'  an  assignment,  and  the  debtor,  in  settlement  of  his  running 
account,  part  of  which  was  not  then  due,  gave  his  negotiable  note  to  a  bank, 
<1ue  on  demand  and  bearing  a  higher  interest  than  the  account,  and  proceeded 
to  sell  out  his  stock  in  order  to  pay  the  note. 

3^ — Same— -Fraud  in  Procuring  Settlement. 

In  an  action  by  a  creditor  to  recover  the  balance  of  a  debt  on  the  ground 
of  fraudulent  misrepresentations  Inducing  a  settlement  for  a  less  amount, 
the  jury  found  in  answer  to  special  issues  that  the  debtor  represented  that 
he  was  insolvent  and  could  not  pay  out  and  contemplated  making  an  aasign- 
ment;  that  he  stated  that  he  owed  $3300,  and  did  owe  that  amount;  that  the 
actual  value  of  his  assets  was  |1900»  and  he  represented  that  the  approxi- 
mate value  thereof  was  $1250,  if  sold  at  forced  sale;  that  he  represented 
that  he  had  no  cash,  but  then  had  $94  in  bank  and  was  owing  the  bank  |60; 
that  these  matters  operated  as  some  inducement  to  the  creditor  to  make 
the  settlement,  but  he  would  have  made  it  had  he  been  advised  of  the  true 
condition  of  affairs.  Held,  that  the  findings  of  the  jury  did  not  comprehend 
a  finding  that  the  debtor's  acts  and  representations  had  worked  a  ftaud  on 
the  plaintiff  creditor. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
W.  Poindexter. 

A,  C.  Prendergast  and  A.  P.  McEinnon,  for  appellant. 

Wear,  Morrow  &  Smithdeal,  for  appellee. 

TALBOT,  Associate  Justice. — ^Appellee  was  indebted  to  appellant 
on  open  account,  for  goods,  wares  and  merchandise,  in  the  sum  of 
$2548.40.  In  November,  1901,  he  was  in  failing  circumstances  and 
informed  appellant  of  that  fact.  '  In  view  of  appellee's  statements  of 
his  financial  condition  and  that  he  would  be  forced  into  bankruptcy 
proceedings,  if  he  could  not  compromise  and  settle  said  account,  ap- 
pellant agreed  to  and  did  accept,  in  full  payment  and  satisfaction  thereof, 
the  sum  of  $1500.  In  order  to  raise  the  money  with  which  to  pay  ofE 
said  account  appellee  executed  to  the  First  National  Bank  of  Itasca, 
Texas,  his  negotiable  promissor}'  note  in  the  sum  of  $1500,  bearing 
interest  at  the  rate  of  10  per  cent  per  annum  and  providing  for  the 
payment  of  attorneys'  fees  if  sued  on  or  placed  in  the  hands  of  an  attor- 
ney for  collection.  This  note  was  payable  on  demand  after  its  date, 
without  grace.  On  the  21st  day  of  August,  1902,  appellant  brought 
this  suit  to  recover  of  appellee  the  balance  of  said  account,  after  de- 
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ducting  the  said  smn  of  $1500.  Appellee  pleaded  the  payment  of  the 
$1500  and  acceptance  thereof  by  appellant  as  an  extinguishment  of  the 
entire  account.  To  this  plea  appellant  replied  by  supplemental  peti- 
tion, alleging  in  substance  that  appellee,  in  order  to  obtain  the  settle- 
ment and  release  set  up  by  him,  falsely  and  fraudulently  represented  to 
it  that  he  was  financially  broke  and  could  not  pay  fifty  cents  on  the 
dollar  of  his  debts;  that  his  assets  consisted  of  a  small  stock  of  goods 
and  some  notes  and  accounts  much  less  in  value  than  the  amount  of  his 
debts,  etc.  That  said  representations  were,  each  and  all  of  them,  false 
and  untrue ;  that  appellee  had  on  hand  at  the  time  of  the  settlement  at 
least  $1500  in  money,  and  that  his  stock  of  goods  and  notes  and  accounts 
were  worth  more  than  he  had  represented.  That  appellant  believed 
appellee's  statements  were  true  and  would  not  have  made  the  settlement 
and  accepted  the  $1500  in  full  payment  of  its  account  had  it  not  so  be- 
lieved. Appellant  prayed  that  if  it  was  not  entitled  to  recover  on  ac- 
count, that  it  recover  damages  in  the  amount  of  said  account. 

Appellee  by  supplemental  answer  denied  that  any  of  the  representa- 
tions made  to  appellant  were  false  or  fraudulent;  that  at  the  time  of 
the  settlement  with  appellant  his  assets  were  insuflBcient  to  pay  off  his 
debts;  that  he  was  willing  and  anxious  at  that  time  to  turn  over  to 
his  creditors  all  the  property  he  had,  for  the  purpose  of  paying  his 
debts;  that  to  avoid  the  expense  of  proceedings  in  bankruptcy  and 
believing  more  could  be  realized  otherwise  for  his  property,  he  con- 
sulted appellant  and  other  creditors  with  a  view  of  getting  them  to 
take  his  assets  and  relieve  him  from  further  liability  on  his  debts ;  that 
but  for  the  agreement  made  with  appellant  he  would  have  made  a  gen- 
eral assignment  for  the  benefit  of  all  his  creditors. 

The  case  was  submitted  on  special  issues,  the  questions  asked  and 
answers  thereto  being  as  follows : 

"(1)  At  the  time  defendant  Noble  was  negotiating  with  plaintiff 
company  for  the  adjustment  of  settlement  of  his  account  then  due 
plaintiff,  and  at  the  time  plaintiff  agreed  to  deduct  $1000  from  the  face 
of  said  account,  how  much  did  defendant  represent  to  Mr.  Shear,  presi- 
dent of  plaintiff  company,  that  he,  the  defendant,  then  owed  and  was 
indebted?    Ans.    He  represented  that  he  then  owed  about  $3300. 

^(2)  How  much  did  the  defendant  Noble  actually  owe  at  the  time 
plaintiff  company,  through  its  president,  agreed  to  deduct  $1000  from 
the  face  of  defendant's  account  to  plaintiff  upon  the  payment  of  the 
remainder  thereof?    Ans.    Defendant  did  owe  about  $3300. 

"(3)  What  did  the  defendant  Noble  represent  to  Shear,  the  presi- 
dent of  plaintiff  company,  at  the  time  mentioned,  to  be  the  value  of  the 
goods,  notes  and  accounts  on  hand  at  the  time  ?  Ans.  Defendant  Noble 
represented  to  the  plaintiff  company  that  the  approximate  value  of  his 
said  assets  was  about  $1250,  if  sold  at  forced  sale. 

"(4)  What,  in  fact,  vms  the  value  at  said  time,  of  defendant's  stock 
of  merchandise,  notes  and  accounts?  Ans.  The  actual  ralue  of  his 
goods,  notes  and  accounts  was  about  $1900. 
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"(5)  If  you  have  found  in  answer  to  the  first  and  second  questions 
that  the  defendant  Noble  did  represent  to  the  president  of  plaintiff  com- 
pany that  he  owed  more  than  the  actual  amount  of  his  indebtedness^ 
then  state  in  what  the  misrepresentation  consisted,  that  is,  how  much 
more  did  he  state  that  he  then  owed  than  he  really  did  owe  ?  Ans.  De- 
fendant Noble  made  no  misrepresentation  in  regard  to  the  amount  of 
his  indebtedness. 

"(6)  If  you  have  found  that  the  defendant  misrepresented  to  the 
president  of  plaintiff  company  the  real  amount  of  his  indebtedness,  then 
state  whether  such  misrepresentation  induced  plaintiff  to  make  said 
settlement  and  to  deduct  $1000  from  the  face  of  defendant's  account. 
Ans.  Plaintiff  was  not  induced  to  make  a  settlement  on  account  of  the 
representations  in  regard  to  his  indebtedness, 

"(7)  Would  plaintiff  have  made  said  settlement  with  the  defendant 
and  accepted  $1000  in  satisfaction  of  plaintiff's  debt  if  the  defendant 
Noble  had  not  misrepresented  the  amount  of  his  indebtedness,  if  he 
did  so?    Ans.     Plaintiff  would  have  made  said  settlement. 

"(8)  If  in  answer  to  the  third  and  fourth  questions  you  have  found 
that  defendant  Noble  misrepresented  the  amount  of  his  assets,  that  is 
the  merchandise,  notes  and  accounts  he  then  owned,  then  state  in  what 
respect  the  misrepresentation  consisted  and  whether  same  induced  or 
afforded  any  inducement  to  plaintiff  to  make  said  settlement.  Ans. 
Defendant  Noble  did,  in  some  respects,  misrepresent  the  amount-  of  his 
assets,  and  said  misrepresentation  amounted  to  $650,  and  the  same 
afforded  some  inducement  to  plaintiff  to  make  said  settlement. 

"(9)  How  much  did  defendant  Noble  owe  the  First  National  Bank 
of  Itasca  at  the  time  of  the  settlement  in  question?  Ans.  Defendant 
Noble  owed  the  First  National  Bank  of  Itasca  $60. 

"(10)  How  much  money  did  defendant  Noble  have  on  deposit  with 
the  First  National  Bank  of  Itasca  at  the  time  of  the  settlement  in 
question?    Ans.    Defendant  Noble  had  about  $94  in  the  bank. 

"(11)  Did  the  failure  of  the  defendant  Noble  to  disclose  or  make 
known  to  the  plaintiff  and  its  agents  the  amount  of  money  defendant 
Noble  then  had  in  the  First  National  Bank  of  Itasca,  offer  any  induce- 
ment to  plaintiff  to  make  the  settlement  in  question?  Ans.  The  fail- 
ure of  defendant  Noble  to  make  known  the  amount  of  money  defendant 
then  had  in  the  First  National  Bank  of  Itasca  did  afford  some  induce- 
ment to  plaintiff  to  make  the  settlement. 

"(12)  If  you  have  found  that  defendant  Noble  in  procuring  the 
settlement  in  question  misrepresented  to  the  president  of  plainfiff  either 
the  amount  of  his  indebtedness  or  the  amount  of  his  assets,  then  you 
will  state  whether  such  misrepresentation  alone,  or  in  connection  with 
the  failure  of  the  defendant  to  disclose  and  make  known  to  the  plaintiff 
the  amount  of  money  he  then  had  on  deposit  in  the  First  National  Bank 
of  Itasca,  induced  plaintiff  to  enter  into  said  settlement  and  to  accept 
$1500  in  payment  of  said  account.  Would  plaintiff  have  made  said 
settlement  if  its  president  had  been  advised  of  the  true  condition  of  the 
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defendant's  affairs^  and  if  said  misrepresentations  and  concealments 
had  not  been  made,  if  any  were  made?  Ans.  Defendant  Noble  mis- 
represented in  regard  to  his  assets  in  connection  with  his  failure  to 
disclose  the  amount  of  money  he  then  had  on  deposit  in  the  First 
National  Bank  of  Itasca^  had  some  inducement  to  plaintiff  to  make  said 
settlement,  and  plaintiff  would  have  made  said  settlement  if  its  presi- 
dent had  been  advised  of  the  true  condition  of  defendants  affairs. 

"(13)  What  arrangements  did  defendant  Noble  make  with  the  First 
National  Bank  of  Itasca  touching  the  manner  and  method  of  paying  the 
$1500  he  borrowed  from  said  bank  to  pay  plaintiff?  Ans.  Defendant 
Noble  was  to  pay  the  $1600  borrowed  to  pay  plaintiff,  out  of  the  pro- 
ceeds of  the  sale  of  this  stock  of  goods. 

"(14)  If  in  answer  to  the  foregoing  question  you  have,  answered 
that  in  order  to  procure  said  $1500  defendant  Noble  agreed  to  pay  said 
amount  to  the  bank  out  of  the  proceeds  of  the  sale  of  the  stock  of  goods, 
then  state  whether  or  not  the  plaintiff,  or  its  agents  charged  with  nego- 
tiating said  settlement,  knew  said  fact  at  the  time  of  said  settlement, 
and  at  the  time  plaintiff  received  the  $1500.  Ans.  Plaintiff  knew  said 
fact  at  the  time  of  said  settlement. 

"(15)  Would  the  defendant  Noble  have  made  a  general  assignment 
for  the  benefit  of  his  creditors  or  taken  the  benefit  of  the  bankrupt  law 
in  the  event  plaintiff  had  declined  to  accept  the  $1500  in  payment  of 
the  plaintiff's  claim  against  defendant,  and  did  the  plaintiff  and  its  said 
agents  know  said  fact?  Would  plaintiff  have  realized  more  or  less  if 
defendant  had  done  this  ?  Ans.  Defendant  Noble  would  have  made  an 
assignment  for  the  benefit  of  his  creditors  if  the  plaintiff  had  declined 
to  accept  $1500.  And  plaintiff  knew  said  fact,  and  plaintiff  would  have 
realized  less  had  defendant  made  said  assignment. 

"(16)  If  defendant  would  have  made  a  general  assignment  or  taken 
the  benefit  of  the  bankrupt  law  in  the  event  that  plaintiff  had  declined 
to  accept  the  $1500  in  settlement  of  its  accoimt  and  claim  against  de- 
fendant, did  this  fact  afford  any  inducement  to  plaintiff  to  accept  said 
$1500  and  make  said  settlement?  Ans.  The  fact  that  defendant  would 
have  made  an  assignment  afforded  some  inducement  to  plaintiff  to  make 
said  settlement. 

"(17)  Was  the  plaintiff  injured  or  benefited  by  said  settlement? 
Ans.    Plaintiff  was. benefited  by  said  settlement. 

"(18)  Could  plaintiff  have  realized  more  than  $1500  on  its  account 
by  declining  to  receive  the  $1500  of  said  account?  Ans.  Plain- 
tiff could  not  have  realized  more  than  $1500  by  declining  to  receive 
said  amount  in  settlement  of  said  account. 

"(19)  Was  there  any  understanding  or  agreement  with  plaintiff 
at  the  time  of  settlement  as  to  what  was  to  be  done  by  J.  Z.  Noble  with 
reference  to  his  stock  of  goods?  Ans.  There  was  an  agreement  as  to 
what  was  to  be  done  with  the  stock  of  goods. 

"(20)  If  there  was  any  understanding  or  agreement  with  plaintiff 
as  to  what  was  to  be  done  with  the  stock  of  goods,  what  was  such  under- 
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standing  or  agreement?     Ans.     Defendant  was  to  sell  goods  and  pay 
note  at  bank.*' 

In  answer  to  special  question  asked  by  plaintiff  the  jury  fonnd  that 
defendant  paid  his  other  creditors  in  full.  Upon  the  foregoing  findings 
of  the  jury  the  trial  court  entered  judgment  for  appellee,  from  which 
this  appeal  is  prosecuted. 

The  reasons  urged  for  a  reversal  of  the  judgment,  as  shown  by  appel- 
lant's several  assignments  of  error,  may  be  summarized  and  stated  as 
follows:  (1)  Because  appellant's  debt  was  a  liquidated  demand,  and 
the  payment  of  a  part  only  by  appellee,  upon  the  agreement  of  appel- 
lant to  cancel  the  whole,  without  a  new  consideration  therefor,  did  not 
discharge  the  unpaid  balance  thereof;  (2)  because  the  appellee's  special 
supplemental  answer  presented  no  defense  to  appellants  cause  of  action ; 
(3)  because  the  answers  of  the  jury  on  all  material  issues  were  favorable 
to  appellant,  and  the  judgment  must  conform  to  their  verdict;  (4)  be- 
cause the  court  erred  in  submitting  the  issues  involved  in  questions  13^ 
14,  15,  16  and  17  and  the  special  issues  requested  by  appellee  which  are 
numbered  above  as  19  and  20. 

The  rule  is  generally  recognized  that  the  payment  of  a  part  only  of  a 
sum  due,  at  the  time  and  place  of  payment  on  a  promise  to  cancel  the 
whole  claim  discharges  the  indebtedness  to  the  amount  of  the  sitm  paid 
and  nothing  more,  if  there  is  no  consideration  for  the  promise  to  dis- 
charge. The  least  consideration,  however,  in  such  a  case  is  sufficient  to 
make  the  agreement  binding.  The  question  then  is,  was  there  a  suf- 
ficient consideration  to  support  the  agreement  of  appellant  to  release 
and  discharge  appellee  from  the  remaining  portion  of  the  indebtedness 
in  question,  upon  the  payment  of  the  $1500?  We  think  so.  Appellee 
was  unable  to  pay  his  debts  and  contemplated  making  a  general  assign- 
ment for  the  benefit  of  his  creditors,  or  taking  the  benefit  of  the  bank- 
rupt law.  This  was  communicated  to  appellant  and  known  to  it  at  the 
time  of  the  payment  and  acceptance  by  it  of  the  $1500  in  full  satisfac- 
tion of  its  debt.  Appellee  would  have  made  such  assignment  if  appel- 
lant had  declined  to  accept  the  $1500,  and  appellant  knew  that  fact,  and 
it  would  have  realized  less  on  its  debt  had  appellee  made  the  assignment. 
The  fact  that  such  assignment  would  have  been  made  was  some  induce- 
ment to  appellant  to  make  the  settlement.  The  settlement  having  been 
made  with  appellant,  appellee  was  relieved  of  the  necessity  of  making 
the  assignment  contemplated  or  of  seeking  relief  in  bankruptcy  proceed- 
ings, and  no  further  steps  were  taken  by  him  in  that  respect.  It  was 
also  understood  by  appellant  that  appellee  would  be  compelled  to  borrow 
the  money  with  which  to  make  the  payment  under  their  compromise 
agreement  and  give  his  promissory  note  bearing  interest  therefor,  and 
to  devote  his  time  to  the  selling  out  of  his  stock  of  goods  for  the  purpose 
of  paying  off  the  note  with  the  proceeds  arising  therefrom.  The  note 
was  given  for  the  money  as  understood,  drawing  a  larger  rate  of  interest 
than  was  recoverable  by  law  on  appellant's  open  account.  Appellee  sold 
out  the  goods  and  paid  off  this  note  as  contemplated.     All  of  appellant's 
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debt  was  not  due  at  the  time  of  the  settlement,  and  payment  of  the  $1500 
was  made  in  appellee's  negotiable  check  on  the  First  National  Bank  of 
Itasca^  Texas,  for  that  amount.  Looking  to  these  facts  we  think  it  clear 
that  there  was  ample  consideration  to  uphold  the  agreement  on  the  part 
of  appellant  to  relinquish  the  unpaid  balance  of  his  account  against  ap- 
pellee. 

The  general  rule  stated  and  the  reason  therefor  seems  technical  and 
unjust,  and  should  be  limited  in  its  application  to  the  precise  import 
thereof.  Kinckley  v.  Arey,  27  Me.,  362;  Harper  v.  Graham,  20  Ohio,. 
106;  Brooks  v.  White,  37  Am.  Dec,  95;  Dawson  v.  Beall,  68  Ga.,  326. 
The  special  answer  of  appellee  set  up  the  facts  relied  on  by  him  to  relieve 
the  case  from  the  operation  of  the  general  rule  above  mentioned,  and  the 
issues  involved  in  questions  13,  14,  15,  16,  17,  19  and  20  submitted  and 
complained  of,  called  for  a  finding  of  the  jury  upon  those  facts ;  and  it 
follows  therefore,  from  what  has  been  said,  that  there  was  no  error  in 
the  action  of  the  court  in  overruling  appellant's  exception  to  said  answer 
and  in  submitting  said  issues.  The  next  question  which  arises  is :  Does 
the  evidence  and  findings  of  the  jury  establish  such  misrepresentations 
or  acts  of  fraud  on  the  part  of  appellee,  as  an  inducement  to  the  settle- 
ment and  acceptanceof  the  $1500  by  appellant  in  full  satisfaction  of  his 
claim,  as  authorized  or  required  the  entry  of  a  judgment  for  appellant? 
We  think  not.  The  jury  found  that  appellee  represented  that  he  owed 
$3300  and  that  he  did  owe  that  amount.  They  find  that  the  actual 
value  of  his  assets  was  $1900,  and  that  he  represented  to  appellant  '^that 
the  approximate  value  of  his  said  assets  was  about  $1250,  if  sold  at 
forced  sale.^'  It  is  claimed  that  he  represented  that  he  had  no  money 
and  the  jury  finds  upon  that  issue  that  he  had  $94  in  the  bank,  but  that 
he  owed  $60  of  that  amount  to  the  bank ;  these  were  the  only  issues  in- 
volving the  element  of  fraud  submitted  or  arising  on  the  evidence.  The 
representation  as  to  the  value  of  his  assets  was  merely  an  estimate  and 
the  expression  of  his  opinion.  The  slight  inaccuracy  in  regard  to  the 
amount  of  cash  he  had  on  hand  could  not  reasonably  furnish  a  basis  for 
setting  aside  the  settlement  made  and  authorize  a  judgment  against  ap- 
pellee for  the  amount  claimed.  It  is  true  the  jury  found  that  these  mat- 
ters operated  as  some  inducement  to  appellant  to  make  the  settlement, 
but  they  also  find  that  appellant  would  have  made  the  settlement  had  its 
president  been  advised  of  the  true  condition  of  appellee's  affairs.  The 
jury  was  not  requested  in  writing  to  find>  nor  did  they  find,  that  any 
representation  made  by  appellee  was  fraudulently  made  for  the  purpose 
of  procuring  the  settlement;  and  the  conclusion  of  the  jury  does  not 
comprehend  a  finding  that  appellee's  acts  worked  a  fraud  upon  appellant. 

By  the  act  of  the  Legislature  passed  in  1897  (Acts  Special  Session, 
p.  15)  amending  article  1331  of  the  Revised  Statutes  of  1895,  relating 
to  the  submission  of  causes  on  special  issues,  it  is  provided  that  *'the 
failure  to  submit  any  issue  shall  not  be  deemed  a  ground  for  reversal  of 
the  judgment  upon  appeal  or  writ  of  error  unless  its  submission  has  been 
requested  in  writing  by  the  party  complaining  of  the  jurlgraent;  and 
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that  upon  appeal  an  iaeue  not  aiibmitted  and  not  requested  by  a  party 
to  the  cause  shall  be  deemed  as  found  by  the  conrt  in  such  TwmnnAr  as 
to  snpport  the  jadgment,  provided  there  be  evidence  to  support  such 
finding.''  Southern  C.  Oil  Co.  v.  WaUace,  23  Texas  Civ.  App.,  12,  54 
S.  W.  Bep.,  638;  Cahill  v.  Dickson,  1  Texas  Law  Journal,  861,  77  S.  W. 
Sep.,  281. 

The  rule  that  the  judgment  of  the  court  must  conform  to  the  verdict 
of  the  jury  is  not  questioned ;  but  it  is  believed  no  violence  has  been  done 
that  rule  in  this  case.  Under  the  evidence  and  findings  of  the  jury  the 
proper  judgment  has  been  rendered. 

The  record  showing  no  reversible  error,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused* 
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W.  K.  Bell  et  al.  v.  Wilson  Bates  et  al. 

Decided  May  28,  1904. 

I^^Assignment  of  Error  Too  General. 

An  assignment  of  error  that  "the  co\irt  erred  in  ovemilingr  defe'iidant's 
motion  to  strike  out  parts  of  the  answer  of  J.  S.  J.  to  direct  interrogatories 
numbers  5  and  10,  and  part  of  answers  to  cross-interrogatories  numbers  2 
and  9/'  involving  more  than  one  ruling  in  effect,  is  too  general,  and  will  not 
be  considered. 

2/— Same — Bill  of  Exceptions. 

An  assignment  of  error  to  the  court's  refusal  to  strike  out  part  of  the 
answer  of  a  witness,  testifying  by  deposition,  will  not  be  sustained  where 
neither  the  bill  of  exceptions  taken  nor  the  statement  of  facts  shows  that 
the  objectionable  deposition  was  read  to  the  Jury. 

3w— School  Land  Settlement — Hearsay  Evidence. 

In  an  action  involving  the  title  to  school  lands  wherein  it  was  an  issue 
as  to  whether  the  testatrix  of  one  of  the  defendants  was  an  actual  settler 
on  her  home  section  tract  of  the  lands  or  lived  in  a  house  on  the  home  sec- 
tion of  another  party,  it  was  error  for  the  court  to  permit  plaintiffs  to  put 
In  evidence  the  testimony  of  a  witness  giving  statements  made  to  him  by 
another  person  tending  to  show  that  such  testatrix  resided  elsewhere  than 
on  her  home  section  tract 

4y— Same— Temporary  Absence  from  Land— Charge. 

A  charge  that  defendant's  testatrix  must  have  been  not  only  an  actual 
settler  in  good  faith  upon  her  home  section,  but  must  have  been  residing 
thereon  at  the  time  of  her  application  to  purchase  the  additional  lands  in 
controversy,  held  to  be  probably  misleading  where  there  was  evidence  that, 
during  her  occupancy  of  the  home  section,  she  was  at  times  absent  there- 
from. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Henry  Penix,  F,  0.  McKinaey,  and  Crudginton  dk  Penix,  for  ap- 
pellants. 

John  H.  Eaton  and  McCall  £  McCall,  for  appellees. 

SPEEB^  Associate  Justice. — ^The  report  of  this  case  on  a  former 
appeal,  found  in  29  Texas  Civ.  App.,  109,  66  S.  W.  Eep.,  1119,  will 
BuflBce  for  a  statement  of  the  nature  of  the  case,  and  of  the  material 
facts  upon  which  the  parties  hereto  base  their  respective  claims. 

The  trial  in  the  present  case,  which  was  before  a  jury,  resulted  in  a 
verdict  and  judgment  against  W.  E.  Bell  and  Beulah  May  Bell,  the  latter 
having  been  made  a  party  to  the  proceedings  upon  the  death  of  Bachad 
M.  Bell,  whose  name  appears  as  a  defendant  in  the  former  report  of 
the  case. 

The  appellant's  assignment  of  error  that,  ''the  court  erred  in  overrul- 
ing defendant's  motion  to  strike  out  parts  of  the  answers  of  J.  S.  John- 
ston to  direct  interrogatories  numbers  5  and  10,  and  parts  of  answers 
to  cross  interrogatories  numbers  2  and  9,''  involving,  as  it  does,  more 
than  one  ruling  in  effect,  is  too  general  and  will  not  be  considered. 

The  next  assignment,  to  the  effect  that  the  court  erred  in  overruling 
appellants'  motion  to  suppress  part  of  witness  Minnie  Johnston's  answer 
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to  second  cross-interrogatory^  while  not  so  general,  is  yet  not  considered 
because  neither  the  bill  of  exception  complaining  of  the  court's  action  in 
this  particular,  nor  the  statement  of  facts,  which  we  have  examined, 
shows  that  the  objectionable  deposition  was  read  to  the  jury. 

The  fourth  assignment  presents  a  ruling  which,  to  our  minds,  requires 
the  reversal  of  the  case.  It  was  a  contested  issue  in  the  case  between 
appellees  and  appellant  Beulah  May  Bell,  whether  or  not  her  testatrix, 
Hachael  M.  Bell,  was  an  actual  settler  on  her  home  tract,  the  southeast 
one-fourth  of  section  42,  or  resided  "in  a  little  box-house  in  W.  K.  Bell's 
yard,"  on  the  latter's  home  section,  at  the  time  said  Eachael  M.  ap- 
plied to  purchase  the  lands  in  controversy.  In  this  state  of  the  evidence 
the  trial  court  permitted  appellees  to  read  in  evidence,  over  the  objection 
of  appellants  that  the  same  was  hearsay,  the  answer  of  the  witness  John* 
ston  to  the  ninth  cross-interrogatory,  which  interrogatory  and  answer 
were  as  follows:  "When  did  you  last  see  and  talk  to  John  H.  Eaton 
in  regard  to  this  case?  Answer.  I  last  saw  Mr.  Eaton  about  the  11th 
of  September,  1903,  but  nothing  was  said  about  this  case,  except  he 
asked  me  to  give  him  the  names  of  other  parties  who  assisted  in  putting 
the  house  back  on  the  foundation  which  was  blown  off  by  a  storm  in 
July,  1897,  which  Eachael  M.  Bell  occupied,  and  was  situated  in  the 
yard  of  W.  K.  Bell.'*  This  we  think  tended  to  prove  that  Eachael  M. 
Bell  resided  upon  the  W.  K.  Bell  section,  and  not  upon  her  own  section^ 
and  Eaton's  statements  to  the  witness,  even  though  in  the  form  shown 
by  the  answer,  were  nevertheless  hearsay  and  incompetent  for  such  pur- 
pose.   For  this  error  the  judgment  will  be  reversed. 

Complaint  is  made  to  the  seventh  paragraph  of  the  court's  charge, 
wherein  the  jury  was  told  in  effect,  that  Eachael  M.  Bell  must  have  been 
not  only  an  actual  settler  in  good  faith  upon  her  home  section,  but  must 
have  been  residing  thereon  at  the  time  of  her  application  to  purchase 
the  lands  in  controversy.  While  we  would  probably  not  reverse  the  case 
upon  this  point,  yet  in  view  of  the  testimony  in  the  record,  to  the  effect 
that  Eachael  M.  Bell,  during  her  occupancy  of  her  home  tract,  was  at 
times  absent  therefrom,  the  requirement  that  she  must  have  been  residing 
thereon  may  be  misleading,  and  upon  another  trial  should  be  eliminated 
from  the  charge. 

We  would  also  suggest,  in  view  of  another  trial,  that  the  charge  is 
probably  bubject  to  the  criticism  that  it  does  not  clearly  relieve  the  ap- 
pellants of  the  burden  of  proof  in  the  case.  It  is  substantially  a  repeti- 
tion of  the  charge  criticised  in  this  same  particular  upon  the  former  ap- 
peal. While  the  special  judge  in  this  instance  once  or  twice,  in  a  gen- 
eral way,  instructed  the  jury  that  the  burden  of  proof  was  on  the  plain- 
tiffs in  the  case,  yet  instructing  them  as  he  did  in  the  fourth  paragraph 
of  the  charge,  that  the  plaintiffs  were  entitled,  to  recover  the  lands 
unless  the  defendants  were  entitled  to  recover  under  subsequnt  instruc- 
tions, we  think  the  vice  previously  pointed  out  has  not  been  cured* 
Binion  v.  Harris,  32  Texas  Civ.  App.,  371,  74  S.  W.  Eep.,  580. 

Reversed  and  remanded. 


McKensie  v.  Watson.  2JJ5 

F.  0.  McELensie  v.  Walter  Watson. 

Decided  May  28,  1904. 

Malicious  Prosecution — Evidence  in  Corroboration— Hearsay. 

In  an  action  of  damages  for  malicious  prosecution  defendant  testified 
that  he  had  fairly  stated  the  facts  of  the  matter  to  the  county  attorney  at 
the  time  the  criminal  prosecution  against  plaintiff  was  Instituted.  The  county 
attorney  testified  to  the  contrary,  but  defendant's  credibility  was  not  im- 
peached otherwise  than  by  such  contradiction.  Held,  that  it  was  error  to 
permit  the  Judge  before  whom  the  criminal  case  was  tried  to  testify  that 
upon  the  conclusion  of  the  testimony  of  defendant  (prosecuting  witness)  as 
given  In  that  case  he  asked  defendant  If  he  hs^d  related  the  facts  to  the 
county  attorney  the  same  as  he  had  just  testified  to  therein,  and  defendant 
replied  that  he  had.  Such  testimony  was  hearsay,  and  the  admission  not 
warranted  by  the  rule  as  to  corroboration. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
J.  C.  Kearby,  Esq.,  Special  Judge. 

H,  W,  Kuteman  and  A.  Stevenson,  for  appellant. 

John  E.  Eaton,  W.  E,  McConnell,  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  the  appel- 
lant against  appellee  for  damages  for  malicious  prosecution.  The  facts 
show  that  appellant  had  been  arrested  and  prosecuted  upon  a  complaint 
made  by  appellee  charging  that  appellant  had  seriously  threatened  to 
take  the  life  of  the  appellee  Walter  Watson,  and  that  by  violent  acts 
and  threats  appellant  had  intimidated  the  said  Watson  and  prevented 
him  from  the  performance  of  a  legal  act.  Appellant  was  duly  tried 
and  acquitted  upon  the  charges  so  made  in  the  County  Court  of  Palo 
Pinto  County,  appellee  Watson  testifying  as  a  witness  upon  that  trial. 
The  appellant  in  this  suit  charged  that  the  prosecution  stated  had  been 
instituted  and  carried  on  maliciously  and  without  probable  cause,  to 
his  damage  as  alleged.  Appellee  answered  with  a  general  denial,  and 
specially  that  prior  to  making  the  complaint,  which  was  the  foundation 
of  the  prosecution  in  the  County  Court,  he  had  made  to  the  county  at- 
torney of  Palo  Pinto  County  a  full  and  fair  statement  of  all  the  facts, 
and  that  the  county  attorney  thereupon  advised  the  prosecution. 

It  is  not  contended  that  appellee  upon  the  trial  of  this  cause  testified 
to  a  state  of  facts  supporting  the  complaint  made  in  the  criminal  case. 
Indeed,  it  seems  to  be  conceded  that  there  was  no  just  foundation  for 
appellant's  criminal  prosecution.  The  principal,  if  not  the  only,  con- 
tention now  being  that  appellee,  as  he  testified,  fully,  fairly  and  im- 
partially stated  the  facts  to  the  county  attorney  before  making  the  com- 
plaint in  the  criminal  prosecution ;  that  the  county  attorney  advised  the 
prosecution,  and  that  the  facts  as  testified  to  by  him  on  this  trial,  with 
reference  to  the  acts  of  appellant,  were  identically  the  same  as  he  had 
imparted  to  the  county  attorney  at  the  time  he  went  before  him  for  the 
purpose  of  filing  the  complaint.     The  county  attorney,  Mr.   Lasater, 
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however^  denied  thiS;,  and  testified  to  the  effect  that  the  facts  as  detailed 
to  him  by  appellee,  and  upon  which  the  complaint  in  the  criminal  prose- 
cution had  been  founded,  disclosed  a  violation  of  the  law,  and  the  com- 
mission by  appellant  of  the  offenses  charged,  but  that  such  detailed 
statement  was  totally  at  variance  with  the  facts  as  testified  to  by  appel- 
lee on  this  trial. 

In  this  condition  of  the  evidence  the  court,  over  appellant's  objection, 
permitted  W.  E.  McConnell  to  testify  in  appellee's  behali,  ''that  he, 
McConnell,  was  county  judge  of  Palo  Pinto  County,  and  that  plaintiff 
P.  0.  McKensie  was  tried  before  him  on  the  charge  made  against  him  by 
defendant;  that  on  said  trial  the  defendant  Walter  Watson  testified 
substantially  as  he  did  on  the  trial  of  this  case,  and  that  when  counsel 
in  said  criminal  case  had  finished  their  examination  of  said  witness,  and 
before  he  left  the  stand,  he,  McConnell,  asked  said  Walter  Watson  if  at 
the  time  he  made  the  complaint  he  made  the  same  statement  to  the 
county,  attorney  as  he  had  just  made  on  the  stand,  and  if  he  made  a  full 
statement  of  the  matter  to  the  county  attorney  at  the  time,  and  that  said 
witness  answered  in  the  affirmative.''  The  same  testimony  in  substance 
was  permitted  on  the  part  of  another  witness,  to  all  of  which  appellant 
objected  as  immaterial,  irrelevant,  hearsay  and  incompetent.  N"o  effort 
to  impeach  appellee  in  any  manner  was  made,  save  as  may  be  inferred 
from  the  sharp  conflict  between  his  testimony  and  that  of  the  county 
attorney.  This  being  true,  we  think  it  qxiite  plain  that  the  court  was 
in  error  in  permitting  the  introduction  of  the  testimony  above  quoted 
over  appellant's  objection.  It  is  only  when  the  credibility  of  a  witness 
has  been  put  in  issue  by  an  effort  to  impeach  him  that  he  can  be  cor- 
roborated by  proving  that  at  other  times  he  made  the  same  or  similar 
statements  to  those  testified  to  by  him  upon  the  trial.  See  1  Oreenl.  on 
Ev.,  sec.  469;  Bradner  on  Ev.,  sec.  12;  Bailey  v.  State,  9  Texas  Civ. 
App.,  98.  The  contradiction  noted  is  not  such  impeachment  of,  or 
attack  upon,  appellee  as  authorized  testimony  supplbrting  his  credibility^ 
and  we  think  the  testimony  quoted  was,  as  to  appellant,  purely  hearsay. 
See  Hunter  v,  Lenier,  82  Texas,  677;  Ft  Worth  &  D.  C.  By.  Co.  v. 
Stone,  25  S.  W.  Rep.,  808 ;  White  v.  Epperson,  32  Texas  Civ.  App.,  161, 
73  S.  W.  Rep.,  861,  and  authorities  therein  cited. 

Complaint  is  also  made  of  the  court's  definition  of  probable  cause,  but 
this  seems  to  be  identical  with  a  charge  on  that  subject  approved  in  the 
cases  of  Ramsey  v.  Arrott,  64  Texas,  323,  and  Glasgow  v.  Owen,  69 
Texas,  168.  For  the  error  above  noted,  however,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  Warren  Buroh. 

Decided  May  28,  1904. 

Telegraph  Company— Mental  Anguieh— Coneequence  Too.  Remote. 

The  body  of  plaintiff's  mother  was  to  be  shipped  for  interment  to  G., 
and  was  to  be  burled  at  her  old  home  eleven  miles  out  in  the  country  from 
G.  ThroufiTh  failure  to  deliver  a  telegram  no  one  from  home  was  at  G.  with 
a  wagon  to  meet  plaintiff  with  the  body,  and  it  was  placed  in  a  wagon  yard, 
where  it  remained  several  hours  at  night  while  plaintiff  was  procuring  a 
conveyance  for  it.  G.  was  a  city  of  10,000  inhabitants,  and  the  deceased  and 
plaintiff  had  friends  and  acquaintances  there.  Held,  that  the  placing  of  the 
body  in  the  wagon  yard  was  too  remote  a  consequence  of  the  failure  to  de- 
liver the  message  to  have  been  in  the  contemplation  of  the  parties,  and 
should  have  been  excluded  as  a  ground  of  recovery  for  mental  anguish  and 
humiliation  resulting  therefrom. 

Appeal  from  the  County  Court  of  Cooke.  Tried  below  before  Hon. 
J.  M.  Wright. 

Davis  &  Gamett,  N.  L.  Lindsleyj  and  Oeo.  II.  Fearons,  for  appellant. 

Culp  &  Giddings,  for  appellee. 

CONNEH,  Chief  Justice. — Appellee  instituted  this  suit  to  recover 
damages  alleged  to  have  been  sustained  by  reason  of  appellant's  negli- 
gence in  failing  to  transmit  and  deliver  the  following  message :  "Lind- 
say, I.  T.,  10-25-02.— To  Dep.  Sheriff  Lem  Clark,  Gainesville,  Texas: 
Notify  George  Burch  his  mother  is  dead;  meet  me  in  Gainesville  to- 
morrow evening.     (Signed)  Warren  Burch.'* 

Appellee  alleged  that  his  mother  had  died  near  Lindsay,  and  that  it 
was  his  purpose  to  take  the  body  to  the  old  home'  for  burial,  about 
eleven  miles  distant  from  Gainesville;  that  his  object  in  sending  said 
message  was  to  have  George  Burch  meet  him  in  Gainesville  upon  the 
•  arrival  of  the  Gulf,  Colorado  &  Santa  Fe  train  at  6 :30  p.  m.,  with  a 
wagon,  so  that  said  corpse  might  be  hauled  home  that  night,  be  viewed 
by  friends  and  relatives,  and  be  buried  the  next  morning;  that  he  arrived 
in  Gainesville  with  said  corpse  on  Sunday  evening,  the  26th  day  of 
October,  1902,  at  6:30  p.  m. ;  that  because  of  the  failure  to  transmit 
and  deliver  said  message  promptly  George  Burch  failed  to  meet  appellee 
in  Craineeville  with  a  wagon ;  that  it  was  too  late  after  appellee's  arrival 
to  get  one  in  said  city,  and  in  consequence  his  mother's  corpse  was  taken 
to  and  remained  in  a  wagon  yard  in  said  city ;  that  the  delay  resulted  in 
such  further  decomposition  of  the  body  that  it  could  not  receive  the  last 
sad  respects  to  which  it  was  entitled  prior  to  burial,  and  that  the  body  did 
not  arrive  at  their  home,  eleven  miles  from  Gainesville,  until  late  in  the 
day  of  Monday.  Appellee  alleged  that  on  account  of  the  above  facts  he 
Buffered  great  humiliation  and  mental  anguish,  and  a  trial  resulted  in  a 
verdict  in  his  favor  for  the  sum  of  $500,  from  which  an  appeal  has 
been  duly  prosecuted. 

There  was  testimony  tending  to  support  the  material  allegations  of 
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appellee's  petition^  as  above  stated,  and  to  show  that  appellant  was  guilty 
of  a  negligent  failure  to  transmit  and  deliver  the  message  set  out.  On 
the  trial,  however,  among  other  things,  appellant  requested  the  court  to 
give  the  following  charge:  "3.  You  can  not  find  for  plaintiff  any  ' 
damage  on  account  of  plaintiff's  mother  remaining  in  a  wagon  yard  in 
Gainesville,  as  such  a  condition  or  contingency  was  not  in  contemplation 
of  the  parties  when  said  message  was  sent;''  which  instruction  was  re- 
fused. Upon  this  point  Warren  Burch,  the  sender  of  the  telegram,  testi- 
fied as  follows:  '^I  delivered  the  telegram  in  question  to  defendant's 
agent  at  Lindsay,  I.  T.,  about  6  o'clock  on  the  evening  of  October  25th; 
when  I  went  in  he  asked  me  what  I  wanted.  I  told  him  I  wanted  to  send 
a  message  to  Gainesville.  He  handed  me  a  pad,  and  I  had  him  to  write  it 
for  me;  I  told  him  what  to  write;  after  he  wrote  it  I  read  it  over.  He 
asked  me  if  I  was  going  to  bury  my  mother  at  Gainesville.  I  told  him 
no,  that  I  had  to  take  her  eight  miles  in  the  country.  He  asked  me  if  my 
brother  was  going  to  meet  me  at  the  depot.  I  told  him  yes.  I  told  him  I 
wanted  to  bury  her  the  next  day  as  soon  as  I  got  there.  I  had  written 
no  letter  notifying  my  brother  George  that  mother  was  dead,  nor  any- 
one else." 

There  was  evidence  tending  to  further  show  that  upon  appellee^s  ar- 
rival in  Gainesville  with  the  corpse  he  made  an  effort  to  procure  a  con- 
veyance, but  was  unable  to  immediately  do  so ;  that  after  several  hours 
he  proceeded  to  the  old  home  to  notify  relatives  there  of  the  death  of 
the  mother,  and  to  prepare  for  the  burial,  leaving  the  body  of  the  mother 
in  the  care  of  his  brother-in-law,  Gooch,  who  had  also  attended  it  to 
Gainesville.  Several  hours  after  the  departure  of  appellee,  parties  re- 
siding in  the  neighborhood  of  the  burial  place,  having  heard  of  the  sit- 
uation, came  to  the  depot  with  the  wagon  in  which  they  had  been  driving, 
and  proposed  to  take  the  corpse  to  its  intended  destination,  asserting  at 
the  time,  however,  that  they  had  been  traveling  hard,  that  their  team 
was  tired  and  that  it  would  be  necessary  first  to  feed  and  water  the  team. 
The  corpse  was  put  in  the  wagon  and  thereupon  conveyed  to  the  wagon 
yard,  where  it  remained  three  or  four  hours,  such  action  being  induced 
in  part  by  a  rain  that  began  during  this  time,  after  which  the  body  v^sls 
transported  to  its  intended  destination. 

We  are  of  the  opinion  that  the  requested  charge  should  have  ^een 
given.  Giving  to  the  words  of  the  telegram  and  to  the  testimony  of  War- 
ren Burch  in  relation  thereto  full  inteudment  and  effect,  we  think  it 
could  not  have  been  legally  contemplated  that  the  body  of  the  deceased 
would  be  placed  in  a  wagon  yard  as  a  result  of  a  failure  to  deliver  the 
telegram.  Appellant  may  indeed  be  well  held  in  such  event  to  have 
contemplated  that  during  the  time  necessary  to  procure  other  conveyance 
the  body  would  be  necessarily  deposited  upon  the  depot  platform,  or  at 
some  more  suitable  place,  but  the  proof  shows  that  Gainesville  was  a 
city  of  some  10,000  inhabitants;  that  the  family  of  the  deceased  were 
old  residents  of  the  county,  with  acquaintances  and  friends  in  Gaines- 
ville, and  it  seems  hardly  reasonable  that  it  could  have  been  expected 
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as  a  result  of  a  failure  to  deliver  the  telegram  that  George  Burch  would 
fail  to  meet  the  dorpse  with  a  wagon,  and  that  the  peculiar  circumstanoefl 
detailed  should  arise,  and  that  in  consequence  thereof  the  body  of  the 
mother  would  be  placed  in  a  situation  and  amidst  such  surroundings  as 
were  peculiarly  calculated  to  excite  the  sympathy  of  the  jury.  The  fact 
of  the  corpse  remaining  in  the  wagon  yard  was,  under  the  circumstances, 
too  remote  to  form  a  basis  of  recovery,  and  the  court  therefore  erred 
in  refusing  to  give  the  special  instruction  quoted.  See  Western  U. 
Tel.  Co.  V.  Carter,  85  Texas,  580;  Western  U.  Tel.  Co.  v.  Edmonson, 
91  Texas,  209 ;  Western  U.  TeL  Co.  v.  Luck,  91  Texas,  178 ;  Western  U. 
TeL  Co.  V.  Sheffield,  71  Texas,  674;  Western  U.  Tel.  Co.  v.  Ragland, 
€1  S.  W.  Bep.,  421;  1  Sutherland  on  Damages,  74;  Neely  v.  Fort  Worth 
&  B.  G.  By.  Co.,  96  Texas,  274,  72  S.  W.  Bep.,  159 ;  Texas  &  P.  By.  Co. 
V.  Bigham,  90  Texas,  223. 

We  find  it  unnecessary  to  consider  other  assignments,  but  for  the  error 
noted  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Eailway  Company  v.  E.  M.  Miller. 

Decided  May  28,  1904. 

1^ — ^Assumed  Risk — Railroad  Saction  Hand  Moving  Heavy  Ties. 

A  railroad  section  hand  and  a  colaborer  workiner  with  him  were  ordered 
by  the  foreman  of  the  gang  to  move  a  heavy  oak  tie  12  or  14  feet  long,  12 
inches  wide  and  10  inches  thick.  In  the  Joint  effort  to  do  so  the  colaborer, 
who  was  a  man  of  grood  health  and  strength,  yielded  to  the  weight,  which 
was  consequently  thrown  suddenly  on  plaintiff,  and  he  was  injured  through 
a  rupture  caused  thereby.  Plaintiff,  had  worked  with  timbers  all  his  life, 
and  had  worked  two  and  one-half  days  in  moving  the  ties.  Held,  that  the 
danger  of  attempting  to  move  the  tie  without  a  sufficient  number  of  men  to 
safely  do  so  was  open  and  obvious,  and  a  risk  which  plaintiff  assumed. 

2s — Same— Charge. 

Evidence  of  facts  as  above  shown  did  not  warrant  the  giving  of  a  charge 
which  submitted  the  question  of  assumed  risk  as  one  for  the  determination 
of  the  jury. 

Appeal  from  the  District  Court  of  Van  Zandt.  Tried  below  before 
Hon.  R.  W.  Simpson. 

T.  J.  Freeman  and  Cate  &  Germany,  for  appellant. 

G.  H.  Reese,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  is  an  appeal  from  a  judg- 
ment rendered  in  the  District  Court  of  Van  Zandt  County,  at  the  fall 
term,  1903,  of  said  court,  against  the  appellant  in  a  suit  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sustained  by 
the  appellee  on  the  8th  day  of  May,  1902,  while  appellee  was  an  em- 
ploye of  appellant  as  a  laborer  in  a  construction  gang.  A  trial  resulted 
in  a  verdict  and  judgment  for  plaintiff,  and  defendant  appealed. 

By  the  sixth  assignment  of  error  the  correctness  of  the  eighth  para- 
graph of  the  court^s  charge  is  challenged  on  the  ground  that  there  is  no 
evidence  to  authorize  the  submission  of  the  issue  embraced  therein  to 
the  jury.  The  charge  reads:  "If  you  find  from  the  evidence  that 
Henry  Crick  ordered  plaintiff  and  A.  Hogue  to  move  the  tie  in  question, 
then  if  you  find  further  that  the  tie  was  too  heavy  for  the  two  to  move, 
and  if  you  find  that  Crick  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  same  was  too  heavy  for  plaintiff  and  Hogue  to 
move,  taking  into  consideration  the  size  and  weight  of  the  tie,  and  the 
strength  of  two  men  of  plaintiff's  and  Hogue's  size  and  appearance  would 
ordinarily  have;  then  if  you  further  find  that  an  ordinarily  prudent 
person  would  not  under  the  same  circumstances  have  ordered  plaintiff 
and  Hogue  to  move  the  tie ;  and  if  you  further  find  that  in  an  attempt  to 
move  the  tie,  in  consequence  of  its  weight  and  insufficient  number  of 
men  to  move  the  same,  Hogue  gave  way  and  let  the  weight  of  the  tie  fall 
on  plaintiff;  then  if  you  find  that  plaintiff  was  injured  as  the  direct  and 
proximate  result  of  so  attempting  to  move  the  tie  and  Hogue  giving  way, 
you  will  find  for  plaintiff.*' 

The  record  shows  without  material  contradiction  that  on  May  8, 1902, 


T.  &  P.  By.  Co.  v.  Miller.  241 

appellee^  E.  M.  Miller^  was  working  as  a  laborer  for  the  Texas  '&  Pacific 
EaQway  Company  in  an  extra  gang,  under  Et.  C.  Crick,  its  foreman. 
This  gang  was  doing  any  kind  of  work  required  to  be  done  on  the  road, 
and  had  taken  up  an  old  switch  and  loaded  the  ties  on  a  push* car  and 
run  the  car  down  the  track  to  a  point  where  the  ties  were  unloaded  by 
sliding  them  off  the  car.  One  of  the  ties  thus  unloaded  was  lying  at 
right  angles  with  the  track,  one  end  resting  against  the  rail  of  the  main 
line. 

The  foreman.  Crick,  ordered  the  appellee  and  a  man  named  Hogue, 
a  colaborer,  to  shove  the  tie  back  from  the  main  track.  The  appellee 
said  to  Hogue,  '*We  had  better  wait  for  help.'*  Thereafter  the  foreman 
said,  "Why  don't  you  move  that  tie  out?''  They  then  took  hold  of  the 
tie,  Hogue  being  at  the  end  and  appellee  at  the  side  and  as  close  to 
Hogue  as  he  could  get.  They  both  lifted  at  the  tie  and  endeavored  to 
pull  or  shove  it  away  from  the  rail  of  the  track.  Hogue  gave  down 
and  thereby  threw  the  weight  upon  appellee  with  a  jerk,  and  he  was 
thereby  ruptured..  Appellee  then  told  Crick  they  could  not  move  the 
tie,  whereupon  a  third  man  was  sent  to  their  assistance  and  the  three 
moved  it.  Hogue  was  26  years  old  at  the  time,  weighed  from  135  to 
150  pounds,  and  was  free  from  all  physical  infirmities.  He  was  regarded 
as  one  of  the  best  laborers  in  the  gang.  The  appellee  was  35  years 
old  when  injured,  could  read  and  write,  had  been  raised  on  a  farm,  and 
had  helped  clear  land,  build  log  houses  and  do  all  sorts  of  farm  work. 
He  was  raised  in  a  timbered  country,  and  was  familiar  with  oak,  poplar 
and  chestnut  growth,  and  knew  that  oak  was  the  heaviest  of  timbers. 
The  tie  was  12  or  14  feet  long,  12  inches  wide  and  10  inches  thick. 
Appellee  and  Hogue  had  been  engaged  in  this  character  of  work  two 
and  a  half  days. 

We  are  of  the  opinion  the  evidence  did  not  authorize  the  giving  of  the 
charge.  While  it  is  the  duty  of  the  master  to  use  ordinary  care  to  fur- 
nish a  suflicient  number  of  competent  laborers  to  perform  the  work,  yet 
if  the  servant,  with  knowledge  that  the  master  has  failed  in  that  respect, 
enters  upon  the  performance  of  the  work,  he  assumes  the  risk  arising 
from  such  failure.  Shearm.  &  Redf .  on  Nog.,  5  ed.,  sec.  193 ;  Bennett 
V.  Bailway  Co.,  80  Texas,  72;  Texas  &  P.  Ry.  Co.  v.  Bradford,  66 
Texas,  732 ;  San  Antonio  Traction  Co.  v.  Rodrigues,  27  S.  W.  Rep.,  420. 

There  is  evidence  that  the  appellee  knew  that  two  men  were  insuflS- 
cient  to  move  the  tie,  or  at  least  that  they  would  have  difficulty  in  mov- 
ing it.  Appellee  was  a  man  with  a  fair  education;  had  worked  with 
different  kinds  of  timber;  was  raised  on  a  farm,  helped  clear  land  and 
build  log  houses,  and  he  and  his  colaborer  Hogue  had  actually  been 
engaged  two  and  a  half  days  in  the  same  character  of  work.  His  co- 
laborer  was  of  vigorous  age  and  a  first-class  man  for  his  size.  He  had 
no  physical  defects. 

There  is  no  evidence  that  appellee  did  not  have  full  knowledge  of  the 
danger  of  attempting  to  move  the  tie  with  an  insufficient  number  of 
men.    Under  the  evidence  as  shown  in  the  record  the  appellee  must  be 
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held  to  have  asBumed  the  risk  arifling  from  two  men  attempting  to  move 
the  tie.    As  bearing  on  the  principles  involved,  see  Parish  v.  Bailway 
Co.,  76  S.  W.  Eep.,  234;  St  Louis  S.  W.  By.  Co.  v.  Austin,  6  Texas 
Ct  Bep.,  708. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  L.  Anoieb  v.  C.  W.  Bocock  et  al. 

Decided  May  30,  1904. 

Power  of  Attorney— -Intention  of  Parties. 

Although  an  Instrument  recited  a  valuable  consideration,  transferred  all 
power  on  the  part  of  the  owner  of  land  to  his  attorney  and  declared  that 
auch  power  was  irrevocable,  nevertheless  such  instrument  Is  held  to  be  a 
mere  power  of  attorney  and  not  an  absolute  conveyance  where  the  acts  of  the 
attorney,  the  grantor  and  those  who  purchased  from  the  grantor  with  fuU 
knowledge  of  the  existence  of  such  instrument  indicate  Uiat  they  so  re- 
garded it. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon* 
Korman  G.  Kittrell. 

McKinney  &  Hill,  for  appellani 

4.  C.  Allen,  C.  Tf.  Bocock,  Love  joy  &  Maievinsky,  D.  B.  Chapin, 
and  B,  B,  Hazlewood,  for  appellees. 

GILL,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title 
brought  by  the  appellees  against  appellant  for  the  recovery  of  certain 
lands. 

The  defendant  answered  '^not  guilty*'  and  pleaded  outstanding  title 
in  Andrew  Dexter.  Trial  was  had  to  the  court  without  a  jury  and 
judgment  was  for  plaintiffs.  The  facts  which  are  undisputed  may  be 
briefly  stated  as  follows: 

In  1831  Guardiano  Badillo,  a  citizen  of  Mexico,  secured  from  the 
Government  a  concession  for  eleven  leagues  of  land  in  Texas.  On 
August  28,  1832,  Badillo  executed  in  due  form  the  following  instru- 
ment: 

"At  the  town  of  Nacogdoches,  the  twenty-eighth  day  of  this  month 
of  August,  eighteen  hundred  and  thirty-two,  before  me,  citizen  Jose 
Marion  Mora,  sole  alcalde  of  the  said  village,  and  instrumental  wit- 
nesses to  be  named  at  the  foot  hereof,  besides  my  assisting  witnesses 
with  whom  I  act  by  delegation  in  default  of  a  notary  according  to 
law,  appeared  Citizen  Gordiano  Badillo  of  the  same  village,  in  his  own 
person  whom  I  certify  to  know,  and  he  said;  That,  in  consideration 
of  a  certain  quantity  paid  by  Andrew  Dexter,  one  of  the  colonists  com- 
promised in  the  colonization  contract  of  Citizen  Stephen  P.  Austin, 
as  appears  from  the  document  which  I  certify  to  have  seen  and  re- 
turned with  expression  that  the  said  quantity  is  acknowledged  and  for 
other  good  causes  and  considerations,  the  said  Gordiano  Badillo  by 
these  presents  declare  and  acknowledges  that  he  gives  and  confers  all 
his  power,  as  ample,  full  and  sufficient  as  the  law  requires,  and  as  a 
valid  as  it  may  and  must  be,  unto  and  upon  Mr.  Andrew  Dexter,  above 
named,  especially  in  representation  and  exercise  of  the  rights  and  in- 
terest pertaining  to  the  grantor,  to  solicit,  demand  and  obtain  posses- 
sion of  and  titles  to  eleven  leagues  of  land  acquired  by  him  from  the 
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snpreme  goyenunent  of  the  State,  by  way  of  purchase,  as  is  evidenoed 
by  the  docmnent  of  concession  bearing  date  the  eleventh  of  March, 
year  last  past,  eighteen  hundred  and  thirty-one,  which  I  certify  to  have 
seen  and  returned  to  the  party  interested,  in  only  that,  in  the  exercise 
of  the  rights  given  to  the  grantor  in  said  docmnent,  he  may  select  the 
said  eleven  leagues  of  land  all  untifed  or  separate,  in  such  locality  or 
location  as  may  suit  him  best,  provided  that  they  be  entirely  vacant 
and  not  be  included  in  the  territories  reserved  by  the  commissioners 
of  the  supreme  general  government,  as  is  specified  in  the  concession, 
in  the  name  of  the  grantor  to  sell  the  whole  or  part  thereof,  to  any 
person  for  such  price  as  he  may  deem  advantageous,  making  contracts 
according  to  the  requirements  of  law;  in  the  name  of  the  grantor,  to 
do  what  the  latter  might'  do  were  he  present,  inasmuch  as  for  every- 
thing aforesaid  and  thereto  annexed  in  extent  and  poraining,  he  gives 
and  confers  unto  and  upon  him  the  most  ample  and  extensive  power, 
without  limitation  whatsoever,  and  so  that  the  absence  of  any  clause 
or  requisite  not  herein  expressed,  shall  not  prevent  this  power  of  at- 
torney to  have  all  the  effects  for  which  it  is  intended,  for  whatever  it 
may  be  he  acknowledges  it  as  herein  inserted,  as  if  it  were  literally 
written;  in  order  that  he  may  select  and  appoint  one  or  more  substi- 
tutes, remove  them  and  appoint  again,  with  free,  full  and  general  ad- 
ministration, for  he  releases  all  of  them  so  far  as  the  law  permits; 
and  to  this  standing  and  abiding  by  whatever  may  be  done  by  virtue 
of  this  power  of  attorney  by  the  attorney  Andrew  Dexter,  or  his  sub- 
stitutes, he  obligates  his  person  and  property  had  and  to  be  had  in  due 
form,  and  he  waives  the  laws  in  his  favor,  declaring  this  power  to  be 
irrevocable,  on  the  penalty  of  paying  to  the  attorney  of  this  substitutes 
all  the  costs,  prejudices  and  damages  caused  to  them.  In  testimony 
whereof,  he  executed  this  and  drew  his  sign  of  the  cross,  not  known 
how  to  sign,  being  instrumental  witnesses,  citizens  Antonio  Nenchace, 
Martin  Ylarbo  and  Luis  Soracela,  present  and  with  me  and  my  assist- 
ing witnesses  in  the  form  above  expressed,  which  I  certify.  Sign  of 
the  cross  of  Ooridana  Badillo.  Jose  Marion  Mora.  Assisting  Adolph 
Stem.     Assisting  Juan  Arriola.^* 

Proceeding  thereunder  Dexter  acting  as  attorney  in  fact  for  Badillo, 
had  title  extended  in  the  name  of  Dexter  as  attorney  in  fact  for  Badillo, 
and  the  land  was  duly  surveyed.  This  occurred  in  November,  1832. 
Two  of  the  leagues  above  mentioned  are  situated  in  Walker  Coimty 
and  are  the  subject  of  this  litigation.  On  the  9th  day  of  February, 
1835,  Badillo  for  a  paid  consideration  of  $500  sold  and  conveyed  to 
Sterne  &  Roberts  his  entire  eleven  leagues,  the  vendees  obligating  them- 
selves to  make  payment  to  the  government. 

Sterne  &  Roberts  on  the  28th  day  of  February,  1835,  sold  and  con- 
veyed to  A,  C.  and  J.  K.  Allen  nine  of  the  eleven  leagues  bought  from 
Badillo.    A.  C.  and  J.  E.  Allen  paid  taxes  on  the  land  in  1839. 

Neither  Dexter  nor  anyone  for  him  has  ever  laid  claim  to  these 
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lands  nor  done  any  act  inconsistent  with  his  power  and  authority  as 
attorney  in  fact  for  Badillo,  acting  for  him  and  in  his  name. 

It  is  agreed  that  the  plaintiffs  are  the  owners  of  whatever  interest 
in  the  land  in  controversy  was  acquired  by  A.  C.  and  J.  K.  Allen  from 
Sterne  &  Roberts. 

Defendant  claims  the  land  under  one  Johnson,  whose  junior  survey 
conflicts  with  the  land  in  controversy  to  the  extent  of  500  acres.  It 
is  agreed  he  owns  the  interest  held  by  Johnson. 

Appellant  seeks  a  reversal  of  the  judgment  upon  two  propositions: 

First.  That  the  instrument  termed  a  power  of  attorney  was  in  fact 
a  deed,  and  the  title  to  all  the  lands  extended  under  the  Badillo  con- 
cession is  outstanding  in  Andrew  Dexter. 

Second.  That  the  description  in  the  deed  from  Sterne  &  Roberts 
does  not  include  the  two  leagues  in  controversy. 

Appellant  insists  that  the  power  of  attorney  set  out  above  is  not  to 
be  distinguished  from  the  instrument  construed  in  Manchaca  v.  Field, 
62  Texas,  235,  in  which  by  reason  of  the  recital  of  a  consideration 
and  the  surrender  of  all  power  and  authority  over  the  land  it  was  held 
to  be  a  conveyance  of  title.  In  Manchaca^s  case,  supra,  and  the  cases 
therein  cited  in  support  of  the  rule  announced  the  instrument  was  held 
to  be  a  deed  by  construction.  In  none  of  the  cases  announcing  that 
doctrine  were  such  instruments  conclusively  presumed  to  be  deeds  by 
sheer  force  of  their  recitals.  The  intention  of  the  parties  is  to  be  as- 
certained by  the  application  of  the  usual  rules  of  construction.  Or- 
dinarily the  recital  of  a  valuable  consideration,  the  transfer  of  all 
power  on  the  part  of  the  grantor  and  that  the  power  is  irrevocable, 
are  inconsistent  with  a  mere  power,  but  it  does  not  follow  that  they 
are  conclusive  over  other  recitals  consistent  with  the  declared  nature 
of  the  instrument,  especially  when  the  attendant  circumstances  and 
subsequent  acts  of  the  parties  point  to  a  different  intention. 

It  is  to  be  observed  that  the  instrument  in  question  authorizes  the 
attorney  in  fact  to  act  in  the  name  of  the  grantor.  The  latter  was 
carefiQ  to  require  that  the  locations  should  be  upon  lands  subject 
thereto,  a  matter  in  which  he  would  have  had  no  interest  if  it  had 
been  his  purpose  to  part  with  his  concession  absolutely. 

The  recital  of  consideration  is  vague  and  general,  and  in  a  contest 
between  the  grantor  and  Dexter  would  have  been  subject  to  explana- 
tion and  dispute.  The  language  used  leaves  it  open  to  doubt  whether 
the  recital  of  a  consideration  was  not  merely  formal. 

The  subsequent  acts  of  the  parties  and  the  construction  placed  on 
the  instrument  by  them,  which  is  ever  accorded  great  weight  in  the 
construction  of  instruments,  renders  it  almost  certain  that  there  was 
no  purpose  to  execute  a  deed. 

The  acts  of  Dexter  pointing  in  this  direction  are,  first,  the  fact  that 
in  all  his  acts  under  the  power  of  attorney  he  acted  in  the  name  of 
Badillo,  asserting  no  ownership  in  himself.    The  titles  were  at  his 
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instance  extended  to  him  as  attorney  in  fact  for  Badillo.  Derter  died 
without  asserting  any  right  inconsistent  with  the  declared  nature  of 
the  instrument,  and  the  most  thorough  and  exhaustive  investigation 
has  failed  to  disclose  that  his  heirs  or  anyone  claiming,  under  him  have, 
during  the  seventy-five  years  which  have  elapsed  since  then,  set  up  any 
claim  to  the  land. 

On  the  other  hand,  Badillo's  subsequent  conduct  forbids  the  con- 
struction contended  for  by  appellant. 

On  November  16,  1832,  application  was  made  to  the  alcalde  to  have 
the  land  surveyed  and  title  extended.  This  application  was  witnessed 
by  Adolphus  Steme,  who  subsequently  purchased  from  Badillo.  In 
the  extension  of  the  title  id  the  six  leagues  in  November,  1832,  Steme 
acted  as  alcalde  ad  interim. 

Each  of  the  extensions  recite  among  other  things,  '^Citizen  Gordiano 
Badillo  having  empowered  Andrew  Dexter  in  his  name  to  solicit  and 
obtain  formal  possession  of  and  title  for  eleven  leagues  of  land  as  is 
evidenced  by  special  power  of  attorney  attached  to  these  proceedings.'* 

February  9,  1835  (less  than  three  years  later),  Steme  &  Boberts 
bought  of  Badillo  the  lands  in  question  by  an  instrument  bearing  every 
mark  of  a  conveyance  as  distinguished  from  a  power  of  attorney.  On 
the  28th  of  the  same  month  Steme  &  Roberts  sold  to  A.  C.  and  J.  K. 
Allen  by  a  conveyance  equally  unambiguous  These  unequivocal  con- 
veyances executed  so  nearly  contemporaneous  with  the  instrument  un- 
der construction  accentuate  the  fact  that  the  distinction  between  a  deed 
and  a  power  of  attomey  was  well  understood  by  them  at  that  time. 
Badillo's  assertion  of  ownership  and  sale  of  the  property  so  soon  after 
Dexter^s  performance  of  his  duties  under  the  power  of  attomey  con- 
clusively shows  what  construction  he  placed  on  the  instrument.  Steme, 
who  as  subscribing  witness  to  the  application  for  survey  and  extension, 
and  who  in  the  same  month  acted  as  alcalde  ad  interim  in  the  exten- 
sion of  title,  showed  his  faith  in  Badillo's  construction  by  purchasing 
for  value  from  Badillo  in  less  than  three  years  thereafter.  In  addi- 
tion to  all  this  these  instraments  of  sale  imposed  on  the  grantees  the 
duty  to  pay  the  government  dues,  whereas  the  power  of  attomey  im- 
posed no  such  obligation  on  Dexter. 

In  Davidson  v.  Senior,  3  Texas  Civ.  App.,  547,  23  S.  W.  Rep.,  24, 
Justice  Head,  speaking  for  the  court  in  construing  a  somewhat  sim- 
ilar instmment,  said:  "We  do  not  hold  that  a  state  of  facts  could 
not  have  been  shown  which  would  have  made  it  proper  for  the  court 
to  have  submitted  to  the  jury  to  decide  whether  such  instrument  should 
have  the  effect  of  a  conveyance  or  power  of  attorney,  but  we  do  hold 
upon  its  face  without  the  aid  of  extrinsic  evidence  it  should  be  con- 
strued as  a  conveyance."  In  that  case  the  extrinsic  evidence,  instead 
of  supporting  the  contention  that  the  instrument  was  simply  a  power 
of  attomey,  conclusively  showed  that  it  was  intended  as  a  conveyance. 
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Under  ihe  facts  recited  we  are  of  opinion  the  trial  court  was  justified 
in  construing  the  instrument  in  question  as  a  power  of  attorney  rather 
than  a  conveyance. 

The  point  made  against  the  description  is  not  well  taken.  We  find 
no  error  in  the  judgment. 

Writ  of  error  refused. 
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Texas  Central  Railroad  Company  v.  T.  J.  Pledger. 

Decided  June  1,  1904. 

Id — Argument  of  Counsel. 

An  appeal  to  the  Jury  to  find  a  verdict  for  plaintiff,  in  a  case  of  In  Jury- 
to  the  person,  from  motives  of  sympathy,  held  ground  for  new  trial  or  re- 
versal 

2. — Same — Objection. 

An  objection  to  improper  argument  is  sufficient,  if  addressed  to  the 
court,  though  counsel  is  not  interrupted  or  notified  at  the  time. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  M.  Snrratt. 

A.  C.  Prendergast,  J.  A.  Kibler,  and  Clark  &  Bolinger,  for  appellant. 

E.  Bodell,  Oeo.  N.  Denton,  and  Baker  &  TTiomas,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit  resulting 
in  a  verdict  and  judgment  for  plaintiff  for  $9725,  and  the  defendant 
prosecutes  an  appeal. 

According  to  plaintiff's  testimony  he  was  employed  by  the  defendant 
as  a  section  hand,  and  while  assisting  two  other  employes  to  carry  a 
heavy  cross-tie  from  a  push  car  to  the  place  where  it  was  to  be  put  under 
the  track,  the  section  foreman  ordered  him  and  his  coworkers  to  'Tieave 
her,**  thereby  meaning  to  throw  the  tie  down ;  and  at  the  time  referred 
to  plaintiff  was  lifting  one  end  of  the  tie  and  was  standing  in  a  position 
in  which  he  could  not  drop  the  same,  and  his  position  was  or  should 
have  been  known  to  the  foreman ;  and  the  other  two  workmen,  on  hear- 
ing the  order  referred  to,  dropped  their  end  of  the  tie,  which  resulted  in 
the  injury  complained  of  by  the  plaintiff. 

There  were  only  three  eyewitnesses  to  the  transaction  who  testified 
in  the  case,  viz.,  the  plaintiff  Henly  (another  section  hand  who  had 
hold  of  the  other  end  of  the  tie)  and  O'Brien,  the  section  foreman. 
Both  O'Brien  and  Henley  flatly  contradicted  the  plaintiff,  and  testified 
that  the  order  referred  to  was  not  given;  and  Henly,  whose  deposition 
was  taken  by  the  plaintiff,  but  read  to  the  jury  by  the  defendant, 
explained  how  the  tie  was  dropped  in  a  manner  inconsistent  with  the 
plaintiff's  theory.  The  plaintiff's  case  rests  upon  the  negligence  charged 
against  O'Brien,  the  foreman. 

In  the  closing  argument  for  the  plaintiff,  one  of  his  attorneys  used  the 
following  language:  "Take  him  home,  Mrs.  Pledger.  Go  to  your 
humble  home  to-night,  with  a  verdict  cold-hearted  for  the  railroad 
company;  help  him  into  the  house,  friends  and  Mrs.  Pledger;  take  off 
his  clothes  for  him ;  tuck  him  in  bed,  good  wife ;  lay  down  to-night  by 
his  side,  where  you  once  lay  with  him  in  strength,  and  know  that  in  all 
future  there  is  nothing  but  darkness  and  gloom  for  you.  Gentlemen, 
I  trust  you  will  not  do  it;  I  beg  of  you  in  the  name  of  the  law  as  the 
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court  will  give  it^  in  the  name  of  the  testimony  of  himself  as  against 
those  who  come  to  deprive  him  of  what  belongs  to  him^  in  the  name  of 
humanity^  in  the  name  of  sympathy,  I  ask  for  the  full  amount  of  re- 
covery in  this  case. 

"And  will  you  by  your  verdict,  after  the  railroad  has  crippled  up, 
wrecked  and  ruined  the  plaintiff,  and  made  Hm  a  hopeless  cripple  for 
life,  add  further  to  his  injaries  by  sending  him  home  empty  handed 
to  die,  and  by  putting  the  brand  of  perjury  on  his  brow  as  he  sinks  into 
the  grave.*' 

Appellant  objected  to  this  argument  at  the  time  upon  the  ground 
that  it  was  improper,  not  justified  by  the  record,  inflammatory,  and 
calculated  to  unduly  influence  the  minds  of  the  jury  to  the  prejudice  of 
appellant.  The  objection  was  made  to  the  presiding  judge,  and  without 
the  knowledge  of  the  attorney  making  the  argument.  The  court  over- 
ruled appellant's  objection  and  did  not  restrain  counsel  who  made  the 
argument,  or  instruct  the  jury  to  disregard  the  same.  The  bill  of 
exception  shows  that  the  argument  was  made  on  Saturday  evening,  and 
the  case  was  not  submitted  to  the  jury  until  the  following  Monday 
morning,  and  the  verdict  not  returned  until  the  next  day,  but  we  do 
not  regard  those  facts  as  of  any  importance.  The  argument  referred  to 
was  improper,  and  the  objection  to  it  should  have  been  sustained  and 
proper  steps  taken  by  the  judge  to  prevent  the  jury  from  being  in- 
fluenced thereby.  It  was  the  duty  of  the  jury  to  decide  the  case  solely 
by  the  law  and  the  testimony;  by  the  first  as  contained  in  the  charge 
of  the  court,  and  by  the  latter  as  placed  before  them  by  the  witnesses, 
and  they  had  no  more  right  to  decide  the  case  upon  considerations  of 
humanity  or  sympathy  than  by  casting  lots  or  upon  considerations  of 
prejudice  or  hostility  to  the  defendant.  Chicago  R.  I.  &  T.  Ry.  Co.  v. 
Langston,  92  Texas,  709 ;  Hanna  v.  Gulf  C.  &  S.  F.  Ry.  Co.,  27  Texas, 
Civ.  App.,  492,  and  cases  there  cited. 

In  the  Hanna  case  this  court  collated  a  long  list  of  authorities  con- 
demning such  argument,  and  the  rule  is  well  settled  that  all  such  argu- 
ments which  appeal  to  the  jury  to  render  a  verdict  for  the  party 
making  the  appeal,  regardless  of  the  testimony,  constitute  gr^mnds  for 
reversal  when  objected  to  at  the  time,  unless  it  appears  that  no  injury 
has  resulted  from  such  improper  argument.  This  case  does  not  come 
within  the  exception  to  the  general  rule  referred  to,  and  therefore  the 
judgment  must  be  reversed.  It  was  not  necessary  for  defendant's  counsel 
to  interrupt  the  argument.  Timely  objection  was  made  to  the  presiding 
judge,  and  exception  taken  to  his  ruling  thereon.  This  constituted 
sufficient  diligence.  In  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Hockaday,  14 
Texas  Civ.  App.,  620,  relied  on  by  appellee,  the  objection  to  the  argu- 
ment was  not  made  during  the  trial,  and  was  first  presented  in  the 
motion  for  new  trial. 

The  charge  of  the  court  told  the  jury  that  if  they  found  certain 
facts  to  exist  to  return  a  verdict  for  the  plaintiff,  and  did  not  require 
a  specific  finding  that  the  facts  referred  to  constituted  negligence,  and 
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for  this  reason  appellant  complains  of  the  charge.  The  omission  referred 
to  was  doubtless  an  oversight  on  the  part  of  the  trial  judge,  and  no 
doubt  the  question  referred  to  will  be  eliminated  upon  another  triaL 
Therefore  we  deem  it  unnecessary  to  determine  whether  or  not  the  con- 
tention by  appellee  that  the  facts  which  the  charge  required  the  jury 
to  find  would  establish  negligence  as  <a  matter  of  law,  is  correct. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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International  &  Great  Northern  Railroad  Company  v. 

Katie  Shuford. 

Decided  June  1,  1904. 

1«— Release  of  Damages — Fraud. 

Evidence  considered  and  held  to  support  conclusion  that  a  release  of 
damages  by  an  Injured  railway  passenger  was  procured  by  fraud  and  false 
representations  through  conspiracy  between  the  company's  physician  and  Its 
claim  agent. 

2* — Same— Cancellation — Verdict — Judgment. 

Verdict  held  to  support  a  recovery  of  damages  notwithstanding  a  previ- 
ous settlement  and  release  thereof  which  was  attacked  for  fraud,  though  not 
specifically  finding  for  the  cancellation  of  that  contract,  in  view  of  the  form 
of  instructions  and  verdict,  under  which  the  consideration  previously  paid 
was  deducted  from  the  amount  of  damages  assessed. 

^ — Pleading. 

Petition  held  to  sufiSciently  describe  the  injuries  to  plaintiff's  person  and 
the  acts  of  fraud  relied  on  to  set  aside  a  previous  accord  and  satlBfactlon 
thereof,  as  against  special  demurrer  on  account  of  indefinlteness. 

4^— Charge — Repetition — Omission. 

Charges  held  not  objectionable  for  undue  repetition  by  giving  requested 
charges  nor  for  omission  of  defensive  Issues  on  which  no  Instructions  were 
requested,  nor  for  charging  on  Weight  of  evidence. 

5« — Carrier  of  Passengers— Degree  of  Care. 

It  was  proper  to  charge  that  a  carrier  of  passengers  was  bound  to  exer- 
cise the  highest  degree  of  care  for  their  safety. 

6^-Carrier  of  Passengers— Collision  of  Trains— Prima  Facie  Negligence. 

Proof  of  injury  to  a  passenger  by  collision  of  trains,  with  no  evidence 
to  acquit  the  carrier  of  responsibility  therefor,  authorizes  the  court  to  as- 
sume, in  its  charge,  the  existence  of  negligence  of  defendant. 

7d — Evidence-— Injury  to  Brain. 

Evidence  held  sufficient  for  submission  of  question  as  to  plaintiff's  brain 
being  affected  by  personal  Injuries. 

8w— Fraudulent  Representation — Fact— Opinion — Relation  of  Confidence— Men- 
tal Condition. 
The  distinction  between  statements  of  fact  and  expressions  of  opinion, 
the  effect  of  confidential  relations  and  of  taking  advantage  of  a  mind  im- 
paired by  weakness  and  suffering,  as  bearing  on  fraud  in  procuring  a  con- 
tract and  negligence  in  relying  on  the  statements,  discussed. 

9^ — Fraud — Controlling  Motive  of  Party  Defrauded. 

The  fact  that  a  party  Induced  by  fraud  to  make  a  contract  was  partly 
influenced  to  do  so  by  present  need  of  money  will  not  prevent  the  setUng  It 
aside  for  such  fraud. 

10. — Fraud— Acts  of  Conspirators. 

Where  a  contract  was  procured  by  the  authorized  agent  of  the  party 
asserting  it,  it  Is  affected  by  the  fraudulent  representations,  not  only  of 
such  authorized  agent,  but  of  another  conspiring  with  him  to  procure  it  for 
the  party  by  such  representations. 

11^— Avoiding   Release — Tender. 

One  suing  for  damages  and  attacking  as  fraudulent  a  release  thereof 
previously  made  is  not  bound  to  bring  into  court  the  money  previously  paid, 
the  defendant's  rights  being  protected  by  allowing  such  payment  as  a  credit 
on  the  amount  of  damages  assessed. 

12. — Fraudulent   Representation — Opinion — Fact. 

Statement  by  a  railway  claim  agent  that  the  right  of  an  Injured  pas- 
senger with  whom  he  was  making  settlement  was  doubtful,  was  not  merely 
an  expression  of  opinion  as  to  the  law. 

Appeal  from  the  District  Court  of  Hays.    Tried  below  before  Hon. 
L.  W.  Moore. 
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S,  B.  Fisher  and  J.  H.  Tallichet,  for  appellant. 
C  L,  Bass  and  W,  0.  Barber,  for  appellee. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  the  appellee  again<*t 
the  railway  company  to  recover  damages  for  personal  injuries  sustained 
in  a  collision  when  a  passenger  on  one  of  appellant^s  trains,  and  also  to 
cancel  a  contract  of  settlement,  which  purports  to  be  executed  in  con- 
sideration of  $250,  paid  to  appellee  in  satisfaction  of  all  damages  sus- 
tained, and  to  release  appellant  from  all  liability. 

Appellant  demurred  generally  and  specially  to  so  much  of  the  petition 
as  seeks  cancellation,  and  for  answer  pleaded  that  the  release  in  question 
was  valid  and  binding,  and  was  executed  by  the  appellee  in  full  settle- 
ment  and  discharge  of  aU  liability  of  appellant. 

Verdict  and  judgment  below  were  in  plaintiff^s  favor  for  the  sum  of 
$4250,  less  $250  received  by  the  plaintiff. 

Plaintiff  in  her  petition,  as  the  grounds  of  cancellation  of  the  release 
and  contract  of  settlement,  alleged  that  the  execution  of  the  same  was 
procured  by  fraud  and  undue  influence  and  trickery  of  the  defendant 
and  its  agents,  as  follows:  That  during  the  few  days  following  the 
collision  plaintiff  was  treated  for  the  injuries  by  a  physician  named 
Dupuy,  who  was  in  the  employ  of  defendant,  and  who  represented  to 
her  that  he  was  her  friend,  and  that  he,  not  only  as  a  physician,  but  e^ 
a  friend,  would  advise  with  her  and  aid  her  to  obtain  all  damage  that 
was  due  her  by  the  defendant  because  of  said  negligence  and  careless- 
ness. The  plaintiff  trusted  him  as  a  physician  and  friend  to  do  so, 
which  he  knew.  That  said  Dupuy  conspired  with  the  claim  agent  of  de- 
fendant to  induce  the  plaintiff  to  accept  $250  as  full  compensation  for 
the  damages  she  sustained  and  to  execute  the  release  upon  the  foUowincr 
representations:  That  the  conspirators  falsely  represented  to  plaintiff 
that  her  injuries  were  external,  local  and  slight,  and  were  practically 
well,  and  that  $250  was  adequate  compensation  for  all  damages  duo 
by  defendant  for  the  injuries  she  had  sustained,  knowing  that  the  plain- 
tiff did  not  and  could  not  know  the  condition  of  such  injuries,  and  they 
falsely  represented  to  her  that  it  was  uncertain  whether  the  collision 
occurred  by  the  carelessness  and  negligence  of  defendant,  its  employe*^ 
and  agents,  at  the  time  knowing  that  the  plaintiff  did  not  know  whether 
the  said  collision  was  through  the  negligence  of  the  appellant,  and  at 
that  time  was  unable  to  ascertain  that  fact;  that  the  plaintiff  believed 
that  Dupuy  would  disclose  to  her  all  the  material  facts  known  to  him 
bearing  upon  the  release,  which  might  cause  her  to  decide  differently 
with  reference  thereto  from  the  way  she  would  decide  were  such  facts 
not  disclosed  to  her,  which  Dupuy  well  knew;  that  at  no  time  during 
the  negotiations  about  the  release  did  Dupuy  tell  plaintiff,  and  he  con- 
cealed and  suppressed  the  facts  from  her,  that  no  one  could  determine, 
within  a  few  days  after  such  collision,  whether  it  would  or  would  not 
cause  serious  injurious  consequences  to  the  person  of  plaintiff;  and  the 
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conspirators  falsely  represented  to  her  that  the  injuries  were  external, 
local  and  slight,  and  were  practically  well,  and  that  $250  were  adequate 
compensation,  and  the  plaintiff  at  that  time  did  not  know  and  could 
not  know  the  condition  of  her  injuries;  that  the  representations  were 
material  and  untrue,  and  the  conspirators  made  them  knowing  that 
they  were  material  and  untrue,  and  intended  that  the  plaintiff  should 
believe  them  to  be  true,  and  be  deceived  and  induced  thereby  to  accept 
the  $250  and  execute  the  release;  that  the  representations  being  material 
and  untrue,  and  if  the.  conspirators  did  not  know  they  were  untrue,  they 
made  them  with  a  reckless  disregard  of  whether  they  were  true  or  false, 
and  they  were  made  in  order  to  induce  the  plaintiff  to  accept  the  $250, 
and  execute  the  release.  That  the  representations  were  made  upon  the 
personal  knowledge  of  the  conspirators  knowing  that  they  were  untrue, 
and  that  the  plaintiff  believed  the  representations  were  true  and  was 
deceived  and  controlled  and  induced  thereby  to  execute  the  release  and 
accept  the  $250  as  full  compensation  for  the  injuries  sustained.  That 
she  executed  the  release  without  reading  its  contents;  and  in  effect, 
alleges  that  the  said  representations  and  statements  that  her  injuries 
were  slight  and  she  was  practically  well,  were  all  untrue,  and  that  the 
amount  of  the  damages  that  she  did  sustain  by  reason  of  the  negligent 
collision  as  aforesaid,  amounted  to  $25,000. 

The  facts  in  support  of  the  verdict  are  substantially  as  follows :  On 
the  16th  of  March,  1903,  the  appellee  when  a  passenger  on  one  of  appel- 
lant's trains  was  seriously  and  permanently  injured,  to  some  extent,  as 
alleged  in  her  petition,  by  reason  of  a  negligent  collision  of  one  of  appel- 
lant's trains  with  the  one  upon  which  she  was  a  passenger. 

There  is  evidence  upon  which  to  base  the  verdict  of  the  jury  for  the 
amount  found.  In  fact  there  is  practically  no  complaint  of  the  ver- 
dict of  the  jury  as  to  the  amount.  The  last  assignment  of  error  in 
the  appellant's  brief  states  that  the  verdict  is  excessive.  It  is  not  fol- 
lowed up  by  any  proposition  or  statement  calling  the  attention  of  the 
court  to  any  fact  contained  in  the  reco'rd  indicating  that  the  verdict  i** 
excessive.  And  the  evidence  bearing  upon  this  subject  authorizes  the 
conclusion  that  her  injuries,  at  the  time  that  the  release  was  executed 
and  the  representations  made  that  induced  its  execution,  were  of  a  very 
serious  character,  much  more  so  than  was  represented  to  be  the  case  by 
the  agents  of  appellant  who  induced  her  to  execute  the  release  by  reason 
of  the  false  representations  as  pleaded. 

On  Monday,  the  day  of  the  collision,  she  reached  San  Antonio,  the 
end  of  her  journey,  and  as  a  result  of  the  injuries  sustained  she  went  to 
bed  and  so  remained  until  the  following  Friday,  and  during  this  time  she 
felt  very  sick,  with  pains  in  her  head,  neck  and  shoulders,  side  and  back. 
Friday  night  she  left  San  Antonio  and  returned  to  her  parents'  home, 
and  was  there  confined  to  her  bed  for  nearly  two  months,  during  which 
time  she  was  very  sick  with  high  fever,  with  pains  in  her  head  and  spine, 
and  suffered  from  nervousness,  and  during  that  time  she  was  treated  by 
physicians,  and  since  the  accident  she  has  not  been  able  to  work,  and 
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ocmtmnes  to  softer  as  before  stated,  and  there  is  evidence  to  the  effect 
that  some  of  her  injuries  are  permanent  These  injuries  were  the  proxi- 
mate result  of  the  n^ligence  of  the  appellant  by  reason  of  the  collision 
in  which  she  was  injured.  At  the  time  of  the  accident  she  was  a  nurse, 
and  was  dependent  upon  her  labor  for  support^  earning  $2  a  day  while 
so  employed. 

On  the  day  she  reached  San  Antonio  slie  sent  for  Dr.  Paschal,  a  phy- 
sician with  whom  she  was  acquainted,  who  treated  her  injuries.  A  Dr. 
Dupuy,  a  physician  in  the  employ  of  appellant  whom  the  appellee  had 
known  for  tuo  years,  on  the  day  she  reached  San  Antonio,  and  when  she 
was  confined  xo  her  bed,  without  being  sent  for,  visited  the  appellee  and 
made  an  examination  of  her  injuries,  in  order  to  ascertain  their  nature 
and  extent,  so  as  to  report  her  condition  to  the  appellant  company;  and 
at  this  first  visit,  as  a  result  of  his  examination,  he  obtained  all  the  data 
and  information  required  upon  which  to  base  his  report  to  the  railway 
company;  and  the  subsequent  visits  made  by  him  were  not  necessary  in 
order  to  obtain  additional  data  upon  which  to  base  any  further  report  to 
his  employers. 

It  was  at  this  time,  which  was  Monday  evening,  he  stated  to  appellee 
that  she  was  not  much  hurt,  and  would  be  up  in  a  few  days.  Tuesday 
morning  he  returned,  and  again  to  some  extent  examined  into  the  condi- 
tion of  appellee,  and  told  her  she  was  getting  along  all  right,  and  would 
be  able  to  be  up  in  a  few  days.  He  again  returned  Tuesday  evening 
'and  inquired  how  she  felt.  Appellee  replied  that  she  felt  sore.  At 
neither  of  these  visits  was  anything  said  about  any  demand  or  claim  of 
appellee  for  damages.  On  Wednesday  morning  Dr.  Dupuy  again,  with- 
out being  invited,  visited  appellee,  and  asked  how  she  was  feeling;  to 
which  she  replied  that  she  was  very  sick  and  was  nervous  and  had  not 
been  able  to  sleep.  On  this  occasion  he  again  stated  to  her  that  she 
would  soon  be  better  and  would  get  all  right  in  a  few  days,  and  suggested 
to  appellee  that  she  ought  to  get  something  from  the  railway  company, 
and  that  be  thought  that  the  company  would  be  willing  to  pay  a  small 
amount  on  account  of  her  injuries,  and  said  he  would  bring  to. her  the 
appellant's  claim  agent.  During  these  visits,  the  doctor  impressed  her 
with  the  belief  that  he  visited  her  in  her  interest,  and  said  to  her  that 
he  would  act  as  her  friend  and  see  that  she  would  get  something  from 
the  railway  company. 

On  Wednesday  evening  Dupuy,  in  company  with  appellants  claim 
agent,  one  Griffin,  visited  appellee  witli  the  purpose  of  both  to  e£Eect  with 
her  a  settlement  of  her  claim  or  demand  against  the  appellant.  At  this 
time  Dupuy  introduced  the  claim  agent  to  appellee,  who  stated  that  he 
had  come  in  order  to  make  a  settlement  with  the  plaintiff,  to  which  she 
replied  that  she  was  too  sick  to  talk  much  of  anything.  Plaintiff  at  this 
time  did  not  know  the  extent  of  her  injuries,  nor  that  they  were  serious 
and  permanent.  The  claim  agent  asked  appellee  what  amount  woulJ 
compensate  her  for  her  injuries.  She  said  she  did  not  know.  Where- 
upon, in  the  presence  of  Dr.  Dupuy,  he  stated  that  she  was  not  badly 
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hurt,  and  Dupuy  then  told  her  that  her  injuries  were  very  slight,  and 
he  loiew  she  would  be  up  in  a  few  days.  She  then,  acting  upon  this 
statement,  suggested  $500  as  compensation.  The  agent  stated  that  pay- 
ment of  that  amount  was  out  of  the  question,  and  that  she  was  not  hurt, 
that  her  injuries  were  just  a  mere  scratch.  The  doctor  reiterated  the 
statement  that  she  would  be  all  right.  The  agent  then  offered  $250  and 
insisted  that  she  come  then  to  some  conclusion,  and  said  that  she  was  sick 
and  could  not  work,  and  would  be  in  need  of  the  money.  Dupuy  said 
that  he  thought  that  would  be  more  than  enough  for  the  way  she  was 
hurt,  and  that  this  amount  would  compensate  her.  Thereupon  she 
signed  the  release  without  reading  the  same,  and  she  testified  that  she 
did  not  feel  well  enough  to  read  it. 

There  is  evidence  to  the  effect  that  a?  a  result  of  the  injuries  sustained 
appellee  has  not  been  able  to  work  as  a  sick  nurse  nor  to  earn  any  money 
by  her  labor. 

At  this  interview  the  contract  of  settlement  was  procured  from  appel- 
lee, and  there  was  no  one  present  but  herself  and  the  two  employes  of 
the  appellant,  the  doctor  and  the  claim  agent.  She  was  confined  to 
her  bed  and  was  sick  and  suffering  from  the  injuries  she  had  received  in 
the  collision.  The  full  nature  and  extent  of  her  injuries,  and  the  results 
tiiat  would  likely  follow  from  them,  and  which  subsequently  developed, 
were  not  known  to  her,  nor  were  they  explained  to  her  by  Dr.  Dupuy  or 
any  other  physician.  Dupuy  was  a  skilled  physician,  iftid  the  evidence 
warrants  the  conclusion  that  her  injuries  as  a  result  of  the  accident  were 
serious,  and  that  there  would  likely  arise  the  serious  maladies  which  sub- 
sequently developed ;  and  we  can  conclude  from  the  evidence  that  these 
facts  were  known  to  Dupuy  when  he  represented  to  her  that  her  inju- 
ries were  slight  and  that  she  would  soon  recover.  The  plaintiff  reposed 
confidence  in  the  statements  of  Dr.  Dupuy  and  of  the  claim  agent  made 
in  his  presence,  and  believed  these  representations  to  be  true  when  she 
executed  the  release,  and  in  pursuance  of  such  belief  so  executed  the 
same. 

Such  statements  and  representations  made  by  Dupuy  and  the  claim 
agent  were  made  for  the  purpose  of  infiuencing  appellee  to  execute  the 
Telease  and  to  accept  a  small  amount  as  compensation  for  the  damages 
she  had  sustained;  and  upon  this  subject,  the  inference  and  deductions 
to  be  drawn  from  the  evidence  authorize  the  conclusion  that  these  two 
employes  of  appellant  conspired  with  each  other,  and  were  working  to- 
gether in  a  common  purpose  to  procure  a  release  from  appellee  upon 
payment  of  a  small  sum;  and  that  in  furtherance  of  this  design,  such 
statements  and  representations  were  made  in  order  to  induce  her  to  be- 
lieve that  her  injuries  were  slight,  and  that  the  amount  paid  to  her  was 
adequate  compensation  for  the  damages  she  had  sustained.  The  state- 
ments and  representations  of  Dupuy,  which  were  concurred  in  by  the 
claim  agent,  were  more  than  mere  general  expressions  of  opinion.  They 
could  be  construed  as  a  statement  of  fact,  and  they  were  given  that  effect 
by  the  appellee,  and  the  representations  and  stateriients  of  Dupuy  were 
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made  in  such  an  unqualified  way  by  a  skilled  physician  in  whom  appel- 
lee had  confidence^  that  she  was  justified  in  considering  such  statements 
more  than  a  general  expression  of  opinion  as  to  her  then  conjdition^  and 
the  jury  were  authorized  to  give  a  like  effect  to  such  statements. 

As  an  inducement  to  influence  appellee  to  immediately  execute  the 
release,  and  as  an  auxiliary  to  the  statements  and  representations  as  to 
her  condition,  they  reminded  her  of  her  poverty  and  prostrated  condition, 
and  that  her  present  needs  should  induce  her  to  accept  the  $250 ;  that 
the  claim  agent  intended  to  leave  that  night,  and  that  some  doubt  existed 
as  to  the  liability  of  the  railway  company,  and  that  the  further  time 
requested  by  her  to  consider  the  offer  of  compromise  could  not  be  granted. 
Upon  this  point  she  testified :  ^'The  agent  wanted  me  to  speak  out,  and 
said  we  would  have  to  come  to  some  conclusion,  as  he  was  leaving  on  that 
night's  train,  and  that  what  was  done  must  be  done  at  once.  1  told  him 
I  wanted  to  wait  until  I  could  see  my  physician.  Dr.  Paschal,  and  then 
Dupuy  said  he  thought  Dr.  Paschal  would  say  the  same  thing  as  he  had 
said.''  When  the  release  was  tendered  to  her  for  signature  she  did  not 
read  it^  as  she  was  feeling  too  sick  to  do  so. 

Upon  the  whole,  the  evidence  is  of  a  character  to  impress  us  with 
the  belief  that  at  the  time  the  release  was  procured  these  two  employes 
of  appellant  knew,  or  had  good  reason  to  believe,  that  the  injuries  re- 
ceived by  appellee  as  a  result  of  the  collision  were  more  serious  than 
they  represented  them  to  be,  and  that  such  representations  were  falsely 
made  for  the  purpose  of  inducing  appellee  to  execute  the  release,  and 
that  they  took  advantage  of  her  weak  and  prostrated  condition,  by  means 
of  these  representations,  to  impress  her  with  the  belief  that  her  injuries 
were  slight,  in  order  to  induce  her  to  accept  the'  small  sum  of  $250  a^^ 
full  compensation  and  to  execute  the  release. 

The  acts  of  fraud  and  conspiracy  alleged  in  the  petition,  were,  in  our 
opinion,  established  by  the  evidence.  The  release  purports  to  be  a  full 
settlement  and  compromise  of  all  claims  for  damages,  present  and  pros- 
pective,  sustained  by  the  appellee  by  reason  of  the  collision. 

The  appellant's  brief  contains  what  is  asserted  to  be  fundamental 
error  in  the  judgment  of  the  court,  based  upon  the  fact  that  neither  the 
verdict  nor  judgment  finds  or  determines  that  the  contract  or  release 
should  be  canceled.  The  entire  verdict  is  as  follows:  ''We  the  jury 
find  for  plaintiff  and  assess  the  damages  at  $4250,  less  $250  received  bj 
plaintiff."  Upon  this  verdict  judgment  was  entered  to  the  effect  that 
the  appellee  recover  of  the  railway  company  the  sum  of  $4000  and  costs 
of  suit,  for  which  let  execution  issue.  The  court  in  its  general  charge 
instructed  the  jury  to  the  effect  that  the  plaintiff  sues  "the  railway  com- 
pany to  set  aside  a  certain  release,  which  she  executed  to  defendant  for 
all  injuries  she  may  have  received,  known  or  unknown,  by  virtue  of  an 
alleged  wreck  while  she  was  upon  defendant's  train,  and  seeks  to  avoid 
said  release  by  alleging  certain  false  representations  made  to  her  by  the 
surgeon  and  claim  agent  of  defendant.  If  you  find  for  defendant  upon 
this  issue  as  under  ir ''^ructions  hereinafter  to  be  given  you,  you  will 
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find  for  defendant,  and  prosecate  your  inquiry  no  further.  You  are 
instructed  that  said  release  is  in  all  respects  regular  in  its  form,  and 
can  not  be  avoided  except  upon  proof  of  the  fraud  alleged.^' 

The  charge  then  proceeds  to  submit  to  the  jury  the  question  whether 
the  release  was  executed  by  reason  of  the  false  and  fraudulent  representa- 
tions made  by  the  surgeon  and  claim  agent  of  the  appellant,  and  that 
they  knew  at  the  time  that  such  statements  were  false  and  untrue,  and 
if  such  was  the  case,  etc.,  then  to  find  in  favor  of  the  plaintiff  upon  that 
issue. 

The  jury  were  further  instructed  that  if  the  plaintiff  did  not  rely  upon 
the  statements,  but  entered  into  the  contract  of  her  own  free  volition, 
then  they  should  find  for  the  defendant.  The  charge  of  the  court  may 
be  considered  in  determining  the  effect  to  be  given  to  the  verdict;  and 
if  this  is  true,  it  is  clear  that  the  jury,  in  view  of  the  charge,  must  have 
reached  the  conclusion  that  the  execution  of  the  release  was  fraudulently 
procured,  as  alleged,  for  otherwise  they  could  not,  in  view  of  the  charge, 
have  returned  a  verdict  in  favor  of  the  appellee  for  damages.  They  were 
pointedly  instructed  that  if  they  did  not  find  for  the  plaintiff  on  the 
issue  of  fraud  in  the  execution  of  the  release,  then  to  proceed  in  their 
inquiry  no  further,  and  to  return  a  verdict  in  favor  of  the  defendant. 
We  are  of  the  opinion  that  the  verdict  and  judgment,  when  construed  in 
the  light  of  the  charge,  practically  determined  and  adjudicated  the  fact 
that  the  execution  of  the  release  was  procured  by  the  fraud  alleged. 

The  second  and  third  assignments  of  error,  which  complain  of  the 
action  of  the  court  in  failing  to  sustain  special  exceptions  urged  by  the 
appellant,  are  overruled.  There  is  nothing  vague  or  indefinite  in  the 
statement  of  the  petition  describing  the  character  and  extent  of  the 
injuries  sustained  by  the  plaintiff,  and  the  issue  of  fraud  as  there  pre- 
sented is  full,  clear  and  definite. 

The  objections  urged  to  the  charge  of  the  court  as  presented  in  the 
fourth  assignment  of  error  are  not  well  taken.  There  is  no  clash 
between  the  general  charge  of  the  court  and  that  given  at  the  request 
of  the  appellee.  The  latter  more  fully  presents  the  plaintiff's  theory 
than  is  submitted  in  the  general  charge;  nor  do  we  think  that  when 
both  are  considered  together,  urdue  prominence  was  given  to  the  issues 
made  by  the  plaintiff's  case.  If  the  defendant  desired  a  further  or 
nore  full  statement  of  the  defensive  issues  raised  in  its  answer,  request 
should  have  been  made  by  special  charge  that  they  be  submitted. 

We  are  of  the  opinion  that  the  charge  is  not  upon  the  weight  of  the 
evidence,  as  is  urged  in  appellant's  fifth  assignment  of  error. 

The  sixth  assignment  of  error  complains  of  that  part  of  the  charge 
which  requires  the  defendant  to  exercise  the  highest  degree  of  care  for 
the  plaintiff's  safety;  the  contention  is  that  the  railway  company  was 
not  required  to  exercise  the  highest  degree  of  care,  but  that  high  degree 
of  care  that  a  very  cautious,  prudent  and  competent  person  would  ex- 
ercise under  the  same  or  similar  circumstances.  The  charge  objected 
to  is  as  follows:  "The  railroad  company  owed  the  plaintiff  as  a  pas- 
se Civ.— 17 
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senger  the  highest  degree  of  care  in  protecting  her  against  injury/' 
The  charge  of  the  court  properly  submitted  the  degree  of  care  that 
should  be  exercised  by  the  railway  company  for  the  safety  of  its  pas- 
sengers. Houston  &  T.  C.  Ry.  Co.  v.  George,  1  Texas  Ct.  Rep.,  376; 
Texas  C.  Ry.  Co.  v.  Burnett,  80  Texas,  636;  KnauflE  v.  Traction  Co., 
6  Texas  Ct.  Rep.,  241 ;  Gallagher  v.  Bowie,  66  Texas,  265 ;  International 
&  G.  N.  Ry.  Co.  V.  Thompson,  8  Texas  Ct.  Rep.,  761 ;  Texas  &  P.  Ry. 
Co.  V.  Davidson,  3  Texas  Civ.  App.,  643 ;  Texas  &  P.  Ry.  Co.  v.  Buck- 
alew,  34  S.  W.  Rep.,  166 ;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Rogers,  24 
Texas  Civ.  App.,  383. 

.  Further,  in  view  of  the  evidence  upon  this  subject,  we  think  the 
trial  court,  in  presenting  to  the  jury  the  issue  of  negligence,  could 
have  assumed  in  its  charge  that  the  collision  by  reason  of  which  the 
appellee  was  injured  was  occasioned  by  the  negligence  and  want  of  care 
of  the  servants  of  appellant  in  operating  the  traips  that  collided.  In 
fact  there  was  no  contest,  so  far  as  appears  from  the  record,  raised  by 
the  appellant  upon  this  question.  There  is  no  dispute  as  to  the  fact 
that  the  appellee  was  a  passenger  on  one  of  the  trains,  and  it  is  clear 
from  the  evidence  that  the  collision  could  and  should  have  been  avoided 
by  the  exercise  of  even  ordinary  care  upon  the  part  of  the  servants  in 
control  and  operation  of  the  trains.  The  evidence  does  not  under- 
take to  state  any  fact  which  would  tend  to  acquit  the  appellant  of 
negligence. 

The  seventh,  eighth,  ninth  and  other  assignments  of  error  complain 
of  the  verdict  and  judgment  because  the  evidence  does  not  warrant  the 
submission  of  the  question  of  conspiracy  and  fraud  in  procuring  the 
release,  and  that  at  most  the  statements  made  by  the  agente  of  appellant 
as  to  the  condition  of  appellee  were  mere  expressions  of  opinion,  against 
which  no  relief  existed.  These  questions  are  practically  disposed  of  by 
our  findings  of  fact. 

Under  the  seventh  assignment  of  error  is  presented  the  proposition 
that  tlie  court  erred  in  its  charge  in  submitting  any  question  as  to  the 
injury  to  the  plaintiff's  brain,  for  the  reason  that  there  was  no  evidence 
bearing  on  this  subject.  The  plaintiff  testified  as  follows :  "I  remained 
in  bed  from  Monday  until  Friday.  During  that  time  felt  very  sick. 
My  head  was  affected.  There  was  pain  in  the  back  of  my  head,  neck 
and  shoulders.  I  left  San  Antonio  Friday  night  and  went  home  to 
my  parents,  and  as  soon  as  I  got  home  went  to  bed  and  was  in  bed 
nearly  two  months,  during  which  time  I  was  very  sick  and  had  high 
fever;  my  liocad  was  hurting  me  and  also  my  spine.  T  was  nervous  and 
Iconic!  not  sleep  and  my  brain  was  confused  and  sore.^'  There  was 
some  evidence  of  the  physicians,  in  response  to  hypothetical  questions, 
as  to  what  ox  tout  tbo  injuries  sustained  in  the  wreck  might  have  been 
the  cause  of  the  pain  in  the  appellee^s  head.  The  appellee  also  testi- 
fied that  she  had  never  suffered  with  any  nervous  trouble  before  the 
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accident.  In  our  opinion^  this  evidence  is  sufficient  to  justify  the  jury  to 
consider  whether  the  plaintifE^s  brain  was  affected. 

Of  course  it  is  conceded  that  a  mere  erroneous  expression  of  opinion 
affords  no  ground  of  relief,  but  when  the  expression  takes  the  form  of 
a  statement  of  fact  and  is  so  intended,  or  when  it  is  expressed  by  one 
familiar  with  the  facts,  and  comes  from  a  source  in  which  the  plaintiff 
reposes  confidence,  and  the  expression  is  of  a  nature  calculated  to  induce 
the  belief  that  it  is  more  than  a  mere  opinion,  and  is  of  a  nature  that 
can  be  construed  as  a  statement  of  fact,  and  is  so  considered  and  is 
acted  upon  as  such,  its  falsity,  if  concerning  a  matter  material  to  the 
inducement  to  the  execution  of  the  contract,  furnishes  ground  for  relief. 
Xewton  V.  Ganss,  7  Texas  Civ.  App.,  90,  26  S.  W.  Rep.,  81;  Cole  v. 
Carter,  22  Texas  Civ.  App.,  459,  54  S.  W.  Rep.,  954,  14  Am.  and 
Eng.  Enc.  of  Law,  2  ed.,  35-39,  and  2  Pomeroy  Eq.,  sec.  878.  This 
eminent  author  in  the  section  mentioned  states  the  rule  as  follows: 
^^Whenever  the  statement,  although  relating  to  a  matter  of  opinion,  is 
the  affirmation  of  a  fact,  it  may  be  a  fraudulent  representation.  Such 
an  affirmation  might  be  made  in  several  forms.  The  very  fact  con- 
cerning which  the  statement  is  made  may  be  the  existence  of  an  opinion. 
The  existence  of  an  opinion  may  be  a  fact  material  to  the  proposed 
transaction,  and  the  statement  that  such  an  opinion  exists  becomes  an 
affirmation  of  a  material  fact,  and  if  untrue,  it  is  a  misrepresentation. 
The  opinion  might  either  be  represented  as  held  by  a  third  person,  or 
as  held  by  the  very  party  making  the  statement.  As  a  single  illustra- 
tion, either  the  third  person  or  the  party  himself  might  be  ar.  expert, 
and  their  opinion  might  be  material,  so  that  the  representation  that 
the  opinion  was  held  might  be  the  affirmation  of  a  most  material  fact. 
There  is  still  another  and  perhaps  more  common  form  of  such  mis- 
representation. Whenever  a  party  states  a  matter,  which  might  other- 
wise be  only  an  opinion,  and  does  not  state  it  as  the  mere  expression 
of  his  own  opinion,  but  affirms  it  as  an  existing  fact  material  to  the 
transaction,  so  that  the 'other  party  may  reasonably  treat  it  as  a  fact, 
and  rely  and  act  upon  it  as  such,  then  the  statement  clearly  becomes  an 
affirmation  of  fact  within  the  meaning  of  the  general  rule,  and  may  be 
a  fraudulent  misrepresentation.^' 

If  we  consider  the  statement  of  the  physician  as  to  the  extent  of 
her  injuries  as  false,  and  that  she  relied  upon  the  truth  of  such  repre- 
sentations and  reposed  confidence  in  him  as  a  friend  and  physician, 
which  the  verdict  of  the  jury  has  determined  to  be  the  case,  coupled 
with  the  fact  that  there  is  evidence  tending  to  show  that  the  agents  of 
appellant  took  advantage  of  her  necessities  and  of  her  physical  and 
mental,  weakened  and  prostrated  condition,  to  induce  her  to  execute 
the  release,  then  the  case  of  fraud  is  clear,  and  the  contract  of  release  was 
properly  canceled. 

In  treating  of  the  question  of  fraud,  imposition  and  advantage  taken 
by  reason  of  weakened  physical  and  mental  condition.  Judge  Wheeler, 
in  Ellis  V.  Mathews,  19  Texas,  397,  says:    ^^And  it  is  immaterial  from 
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what  cause  such  weakness  arises.  Whether  it  be  from  temporary  illness 
constitutional  despondency,  general  mental  imbecility,  or  the  natural  in- 
capacity of  early  infancy,  or  the  infirmity  of  extreme  old  age.'' 

In  Vamer  v.  Carson,  69  Texas,  306,  it  is  said :  "An  act  which  would 
not  be  considered  fraudulent  if  perpetrated  upon  a  person  of  mature  or 
vigorous  age,  and  of  ordinary  mental  capacity,  and  between  whom  and 
the  contracting  parties  there  was  no  relation  of  trust  or  confidence,  will 
be  impressed  with  a  fraudulent  character  if  the  suffering  party  be 
under  duress  or  an  infant  or  imbecile  from  old  age  or  weabiess  of  in- 
tellect produced  by  any  cause,  or  if  there  be  a  relation  of  trust  and 
confidence  between  the  contracting  parties. 

"The  general  theory  of  the  law  in  regard  to  acts  done  and  contracts 
made  by  parties  affecting  their  rights  and  interests  is  that  in  all  such 
cases  there  must  be  a  free  and  full  consent  to  bind  the  parties.  Consent 
is  an  act  of  reason,  accompanied  with  deliberation,  the  mind  weighing 
as  in  a  balance  the  good  and  evil  on  each  side.  1  Story  Eq.,  222. 
A  deliberate  mind  presupposes  the  possession  of  mental  faculties  ca- 
pable of  reflection  and  rational  thought.  If  these  faculties  are  lacking, 
for  want  of  suflBcient  development,  or  by  reason  of  natural  decay  or 
other  physical  infirmity,  the  law  requires  greater  fairness  on  the  part 
of  those  dealing  with  such  subjects,  and  less  proof  of  deceit,  oppres- 
sion or  imposition  will  be  suflScient  to  set  aside  contracts  mad^  with 
them  than  in  ordinary  cases.  Ellis  v.  Mathews,  19  Texas,  390;  War- 
temburg  v.  Spiegel,  31  Mich.,  400. 

"No  definite  rule  of  law  can  be  laid  down  as  to  what  condition  of 
mind  or  degree  of  mental  imbecility  is  suflBcient  to  avoid  a  contract 
made  with  a  party  taking  advantage  of  it.  As  in  the  case  of  fraud 
itself,  each  case  will  depend  upon  its  own  circumstances,  and  the  state 
of  the  mind  must  be  taken  in  connection  with  the  other  facts  of  the 
transaction  to  determine  whether  or  not  the  contract  may  be  avoided. 

"It  is  not  necessary  that  the  incapacity  should  be  permanent,  in 
order  to  avoid  a  contract,  but  a  temporary  suspension  of  faculties  by 
fear  or  overwhelming  grief  is  enough  to  require  the  strictest  good  faith 
on  the  part  of  those  making  representations  to  one  in  such  condition. 
Wilson  V.  Watts,  9  Md.,  356 ;  Lavette  v.  Sage,  29  Conn.,  577. 

"The  duty  to  observe  the  rules  of  fair  dealing  becomes  still  more  ob- 
ligatory when  the  person  dealt  with  is  not  only  not  in  a  proper  condi- 
tion to  enter  into  agreements,  but  confides  in  the  opposite  party  and 
implicitly  trusts  to  his  statements  in  reference  to  the  subject  of  the 
transaction.  The  most  usual  instances  of  relations  of  trust  are  those 
of  guardian  and  ward,  attorney  and  client,  trustee  and  cestui  que  trust, 
etc.  But  these  are  not  the  only  ones,  and  no  enumeration  can  be  made 
of  the  many  different  relations  which  may  grow  between  parties  in 
which  the  one  confides  to  the  other  in  business  transactions.  Some  of 
these  may  require  a  more  strict  adherence  to  honesty  than  others,  but 
in  any  case  where  it  is  clear  that  one  party  relied  on  the  other  and 
had  a  right  to  do  so,  and  such  reliance  must  have  been  known,  a  suflS- 
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cient  relationship  of  confidence  is  shown  to  require  more  than  ordinary 
good  faith  in  dealing.  Butler  v.  Miller,  1  Ired.  Eq.,  215;  McCormick 
V.  Malin,  5  Blackf .,  509 ;  Wilson  v.  Watts,  9  Md.,  356.^' 

The  tenth,  eleventh  and  twelfth  assignments  of  error  complain  of  the 
charge  of  the  court  and  a  special  charge  given  at  the  request  of  the 
plaintiff,  and  of  the  error  of  the  court  in  refusing  charge  number  6, 
requested  by  the  appellant.  These  assignments  are  based  upon  the 
proposition  that  the  general  charge  and  the  special  charge  given  at  the 
request  of  the  plaintiff  did  not  discriminate  between  mere  expressions 
of  opinion,  and  an  opinion  stated  in  the  form  of  an  affirmation  of  fact^ 
and  that  the  charge  refused  corrected  this  error. 

We  do  not  think  the  trial  court  committed  error  in  giving  the  charges 
complained  of.  The  case  was  submitted  upon  the  theory  that  the 
representations  made  by  Dr.  Dupuy  and  Griffin  were  statements  of 
fact,  and  the  jury  were  required  to  believe  that  the  representations 
and  statements  as  to  the  condition  of  the  plaintiff  were  so  made,  and 
that  they  were  false  and  made  for  the  purpose  of  inducing  the  execu- 
tion of  the  contract  of  release,  before  plaintiff  would  be  entitled  to 
recover.  The  jury,  from  the  manner  in  which  this  issue  was  presented, 
were  required  to  believe,  in  effect,  that  such  statements  amounted  to 
affirmations  of  fact.  But,  however,  if  the  appellant  desired  the  jury 
to  pass  upon  the  question  as  to  whether  the  statements  were  mere  ex- 
pressions of  opinion,  for  which  the  appellant  could  not  be  held  re- 
sponsible, then  a  proper  charge  should  have  been  framed  requesting 
the  submission  of  that  question.  The  charge  requested,  and  which  was 
refused,  upon  this  subject,  was  that  if  the  jury  believed  chat  the  repre- 
sentations were  the  opinion  of  the  person  making  them,  then  such 
representations  would  not  avoid  the  release.  As  before  stated,  a  false 
expression  of  an  opinion  may  form  the  basis  of  relief,  and  it  would  not 
have  been  proper  for  the  court  to  have  broadly  stated  to  the  jury,  as 
requested  by  tiiis  charge,  that  the  appellant  would  not  have  been  re- 
sponsible for  the  expression  of  opinion  as  to  the  plaintiff's  condition, 
made  by  the  agents  of  appellant  in  procuring  the  release.  The  state- 
ments of  these  agents  may  have  been  an  opinion,  but  still  so  expressed 
and  made  under  such  circumstances,  as  heretofore  illustrated,  as  would 
make  them  responsible  for  its  truth. 

The  same  objection  just  pointed  out  to  special  charge  number  6  re- 
quested by  the  appellant  is  applicable  to  appellant's  refused  instruction 
number  3,  set  out  under  its  thirteenth  assignment  of  error.  These 
charges  upon  this  subject  were  not  accurate,  and  the  trial  court  was  not 
required  to  correct  them,  or  to  reduce  them  to  proper  form.  Many  of 
the  facts  embraced  in  these  special  charges  were  submitted  by  the  charges 
given  by  the  court. 

What  we  have  just  said  also  applies  to  subdivision  1  of  special  in- 
struction number  4,  requested  by  appellant,  as  set  out  under  its  six- 
teenth assignment  of  error.  Some  of  the  facts  submitted  by  this  re- 
quested instruction  were  embraced  in  the  charges  given  by  the  court. 
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The  fifth  subdivision  of  this  requested  instructioix  will  be  passed  upon 
in  considering  the  fourteenth  and  fifteenth  assignments  of  error.  These 
two  subdivisions  of  the  charge  being  incorrect,  the  court  could  prop- 
erly refuse  the  entire  charge,  as  it  was  not  required  to  correct  these 
inaccuracies. 

It  is  insisted  in  the  fourteenth  and  fifteenth  assignments  of  error^ 
that  the  court  erred  in  not  instructing  the  jury  that  if  the  plaintiff  had 
time  and  opportunity  to  advise  herself  as  to  the  truth  or  probable 
truth  of  the  alleged  representations  and  statements  made  by  Dupuy 
and  Griffin,  and  saw  fit  to  act  upon  their  said  representations,  she  could 
not  recover;  and  that  such  riesult  should  follow  also  if  she  had  oppor- 
timity  to  advise  herself  in  regard  thereto,  by  conference  with  others  or 
otherwise ;  that  she  could  not  be  excused  for  relying  and  acting  upon  the 
representations  made  by  these  agents. 

These  charges  ignore  the  artifice  resorted  to  by  the  agents  of  the 
defendant  in  inducing  her  to  hastily  execute  the  release,  and  to  pre- 
vent her  from  consulting  with  her  regular  physician,  Dr.  Paschal.  The 
evidence  shows  that  she  desired  time  in  order  to  consult  with  Dr.  Pas- 
chal, but  Dr.  Dupuy  informed  her,  in  the  presence  of  the  agent,  GriflBn, 
that  Paschal  would  say  the  same  thing  about  the  extent  of  her  injuries 
as  said  by  Dupuy.  The  agent,  Grifiin,  reminded  her  of  her  wants  and 
necessities,  and  intimated  that  the  release  and  compromise  should  then 
be  made,  as  he  expected  to  leave  on  the  night  train.  But,  however,  the 
fact  that  the  plaintiff  believed  the  representations  and  statements  made 
by  these  agents  and  then  acting  upon  them  as  true,  without  further  in- 
vestigation, if  the  representations  were  made  in  the  form  of  a  state- 
ment of  fact,  such  failure  to  further  investigate  their  truth  and  to 
advise  with  others  would  furnish  no  defense  to  the  cancellation  of  the 
contract. 

This  court,  in  the  case  of  the  American  Freehold  Land  Mortgage 
Co.  V.  Pace,  23  Texas  Civ.  App.,  237,  upon  this  subject  said:  "The 
special  exception  also  in  effect  urges  the  proposition  that  the  appellees 
were  guilty  of  negligence  in  not  examining  and  inspecting  the  deeds  of 
trust  before  signing  the  same,  and  in  relying  upon  the  statements  and 
representations  of  their  opponents.  In  answer  to  the  first  first  part  of 
this  contention,  we  refer  to  the  case  of  Chatham  v.  Jones,  69  Texas,  744, 
and  the  recent  case  of  Conn  v.  Hagan,  93  Texas,  334,  where  the  learned 
justice  of  our  Supreme  Court  uses  this  language:  The  defendant  in 
error  claims  that  Mrs.  Conn  was  guilty  of  negligence  in  signing  the 
deed  of  trust  without  reading  it,  and  that  therefor^  the  court  ought 
not  to  reform  the  instrument  according  to  her  testimony.  If  the  failure 
to  read  the  instrument  was  unexplained  and  there  was  no  reasonable 
excuse  for  it,  this  proposition  would  be  correct,  but  when  the  party  is 
misled  by  the  fraudulent  representations  of  the  other  party,  and  caused 
by  confidence  in  such  person  and  his  representations  to  sign  the  in- 
strument without  reading  it,  this  does  not  constitute  such  negligence 
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as  will  deprive  the  maker  of  the  instrument  of  equitable  relief  from 
the  consequences  of  the  fraudulent  representations/ 

"In  Chatham  v.  Jones,  supra,  it  is  held  that  where  a  party  was  guilty 
of  negligence  in  signing  and  executing  a  paper  without  reading  it,  was 
a  question  of  fact  and  not  of  law.  The  case  of  Central  Ry.  Co.  v. 
Kisch,  L.  R.,  2  H.  L.,  120,  is  an  answer  to  the  concluding  part  of 
this  contention.  In  the  case  cited  it  is  stated  that  where  it  is  estab- 
lished that  a  misrepresentation  has  induced  a  party  to  enter  into  a 
contract,  it  is  no  answer  to  his  claim  to  be  relieved  from  it  to  tell  him 
that  he  might  have  known  the  truth  by  proper  inquiry.  He  has  A 
right  to  retort  upon  his  objector,  that  if  he  placed  confidence  in  the 
statement  he  can  not  be  charged  with  a  want  of  caution,  because  he 
believed  it  was  honestly  and  truly  made.  This  principle  was  approved 
by  our  Supreme  Court  in  the  case  of  Labbe  v.  Corbett,  69  Texas,  503, 
and  to  the  same  effect  are  the  cases  of  Roberts  v.  Plaisted,  63  Me.,  335, 
and  Matlock  v.  Todd,  19  Ind.,  135.''  14  Am.  aad  Eng.  Enc.  of  Law, 
2  ed.,  120-121. 

The  seventeenth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  the  following  instruction  requested  by  the  appellant :  **If 
you  believe  from  the  evidence  that  the  plaintiff,  Katie  Shuford,  in 
making  the  settlement  with  and  executing  the  release  to  the  Interna- 
tional &  Great  Northern  Railroad  Company,  was  caused  to  do  so  by 
her  own  need  of  funds,  and  by  the  fact,  if  it  was  a  fact,  that  she  was 
alone  in  San  Antonio,  and  that  she  had  come  to  said  place  to  work, 
you  will  return  a  verdict  for  the  defendant.''  This  issue  was,  in  effect, 
submitted  by  the  court  in  its  main  charge.  The  jury  was  there  in- 
structed that  if  the  plaintiff  did  not  rely  upon  the  false  representations 
as  an  inducement  to  the  execution  of  the  contract  of  release,  but  en- 
tered into  the  same  of  her  own  free  volition,  then  they  should  find  for 
the  defendant.  But  the  charge  as  requested  was  erroneous.  It  is  true, 
if  the  plaintiff  had  executed  the  contract  solely  for  the  reasons  and 
based  on  the  facts  submitted  in  this  charge,  and  no  fraud  had  been 
perpetrated  upon  her  to  induce  her  to  execute  the  same,  then  she  would 
not  have  been  entitled  to  verdict  and  judgment  of  cancellation.  But 
the  charge  does  not  submit  to  the  jury  the  question  that  the  release 
was  executed  solely  upon  the  ground  of  her  need  of  funds,  and  that  she 
was  alone  in  San  Antonio,  but  merely  instructs  the  jury  that  if  she  was 
caused  to  execute  the  release  by  need  of  funds  and  the  fact  that  she 
was  alone,  would  entitle  the  defendant  to  a  verdict.  These  causes  may 
have  existed,  but  still  it  may  have  been  a  fact  that  one  of  the  induce- 
ments to  the  execution  of  the  contract  was  the  fraud  practiced  upon 
her  by  reason  of  the  false  statements  and  representations  concerning  the 
extent  of  her  injuries.  These  other  influences  may  have  concurred  with 
the  fraud  in  inducing  her  to  execute  the  agreement  of  release,  but  if 
the  fraud  entered  into  the  transaction  and  was  in  part  an  inducement, 
although  not  the  sole  inducement,  the  whole  transaction  is  tainted  and 
is  subject  to  cancellation. 
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The  charge  requested  under  the  eighteenth  assignment  of  error  is 
on  the  weight  of  the  evidence,  and  was  correctly  refused.  It  ignores 
the  fact  that  Dupuy  and  the  agent  Griffin  con8pir3d  together  for  the 
purpose  of  fraudulently  procuring  the  release,  and  by  their  joint 
effort,  in  furtherance  of  that  common  design,  did  procure  it.  It  is  not 
denied  but  that  GriflBn,  Dupu3r's  coconspirator,  had  authority  to  repre- 
sent the  railway  company  in  procuring  the  release.  Dupuy  being  a 
party  to  the  fraudulent  conspiracy,  and  acting  with  one  who  had  author- 
ity to  procure  the  release,  the  representations  made  by  both  would  bo 
equally  binding  upon  the  appellant. 

There  is  no  merit  in  the  nineteenth  and  twentieth  assignments  of 
error.  The  plaintiff  in  her  petition  did  tender  the  $250  received,  and 
the  verdict  and  judgment  of  the  trial  court  fully  protected  the  appel- 
lant in  that  sum.  It  was  not  necessary  that  the  plaintiff  should  bring 
the  money  into  court  and  actually  tender  back  to  the  defendant  the 
$250  as  a  prerequisite  to  entitle  her  to  recover  judgment  for  damages. 
It  was  in  the  power  of  the  court,  and  it  was  properly  exercised  in  this 
case  in  entering  the  final  judgment,  to  have  protected  the  defendant 
in  its  rights  as  to  this  sum,  and  the  verdict  and  judgment  rendered 
did  accomplish  this  purpose. 

The  charge  requested  as  set  out  under  the  twenty-seventh  assign- 
ment of  error  was  properly  refused.  It  was  on  the  weight  of  evidence. 
The  jury  had  the  right  to  consider  the  representations  and  statements 
made  by  the  agent,  GrifiQn.  As  before  stated,  there  is  some  evidence 
that  he  and  Dupuy  entered  into  a  conspiracy  in  order  to  obtain  the 
execution  of  the  release  by  false  representations  as  to  the  nature  and  ex- 
tent of  the  plaintiff's  injuries.  Griffin  participated  in  making  such 
representations  at  the  time  and  before  the  release  was  executed,  and 
what  he  did,  together  with  what  was  done  by  Dupuy,  was  in  further- 
ance of  the  common  purpose  to  be  accomplished,  by  and  through  the 
conspiracy. 

The  statement  and  representations  referred  to  in  the  charge  set 
out  under  the  twenty-second  assignment  of  error  did  not  concern  a 
mere  matter  of  law.  The  fact  whether  the  collision  was  the  result  of 
the  negligence  of  the  appellant,  and  the  fact  whether  the  latter  might 
be  held  liable  and  responsible  therefor,  were  facts  which  might  have 
been  known  by  the  claim  agent  Griffin.  His  representations  and  state- 
ments concerning  this  matter,  if  any,  would  not  necessarily  be  a  state- 
ment or  expression  of  opinion  concerning  a  matter  of  law.  But,  how- 
ever, the  question  as  to  the  statement  concerning  this  matter  ^as  not 
submitted  to  the  jury  as  one  of  the  grounds  upon  which  they  could 
base  a  verdict  canceling  the  release. 

Our  findings  of  fact,  together  with  the  discussion  of  the  questions 
previously  passed  upon,  in  effect  dispose  of  the  remaining  assignments 
of  error.  But,  however,  the  twenty-eightii  assignment  of  error  raises 
the  question  that  as  the  appellee  had  opportunity  to  read  and  under- 
stand the  release,  that  she  was  bound  by  it  when  she  signed  it;  and  that 
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as  she  freely  and  volimtarily  executed  it>  it  is  conclusive  of  her  rights. 
If  we  concede  that  she  did  voluntarily  sign  it,  and  that  at  the  time  she 
did  not  read  it,  but  fully  understood  its  nature  and  legal  effect,  and  that 
it  is  ever  so  binding  and  conclusive  in  its  terms  against  her,  still,  if  its 
execution  was  procured  by  reason  of  false  and  fraudulent  representa- 
tions of  a  material  nature  that  induced  her  to  execute  it,  she  at  the  time 
believing  in  the  truth  of  such  statements,  and  acting  upon  such  belief 
signed  tiie  release,  equity  would  cancel  it. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

AHirmed, 

Writ  of  error  refused  October  10,  1904. 
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Citizens  Railwat  Compant  v.  Mbs.  Mattib  Sinclair. 

Decided  June  1,  1904. 

1. — Carrier  of  Passengers-Degree  of  Care. 

The  duty  of  a  carrier  of  passengers  is  not  absolutely  to  fumisli  cars  or 
to  operate  them  in  a  manner  which  shall  be  reasonably  safe,  but  only  to 
exercise  a  high  degree  of  care  so  to  do. 

2. — Charge. 

Affirmative  error  in  an  instruction  is  not  corrected  by  a  proper  state- 
ment of  the  law  in  other  portions  of  the  charge. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Sam.  R  Scott. 

Clark  &  Bolinger,  for  appellant. 

J.  T.  Sluder  and  J.  T.  TantiSj  for  appellee. 

• 

KEY,  Associate  Justice. — ^This  is  a  pergonal  injnry  suit,  resulting 

in  a  verdict  and  judgment  for  the  plaintiff  for  $5200,  and  the  defendant 

has  appealed. 

We  sustain  the  fourth  assignment  of  error,  which  complains  of  the 
following  paragraph  ot  the  court's  charge:  'TTou  are  charged  that  it 
is  the  duty  of  the  defendant  railway  company,  in  operating  its  cars  for 
the  purpose  of  transporting  passengers  in  the  city  of  *Waco,  to  furnish 
and  provide  reasonably  safe  cars  for  the  purpose  of  transporting  said 
passengers  in  said  city,  and  it  is  further  the  duty  of  said  defendant 
railway  company  to  cause  said  cars  to  be  operated  in  a  reasonably  safe 
manner,  and  a  failure  upon  their  part  to  provide  either  reasonably  safe 
cars  for  the  public  or  to  permit  said  cars  to  be  operated  in  an  unsafe 
manner  would  constitute  in  law  negligence  upon  their  part.*' 

The  plaintiff  was  a  passenger  on  one  of  defendant's  cars,  and  while 
the  defendant  owed  her  that  high  degree  of  cate  (International  &  G.  N. 
Ry.  Co.  V.  Welch,  86  Texas,  204),  it  was  not  its  absolute  duty  to  furnish 
her  a  reasonably  safe  car,  nor  to  operate  the  same  in  a  safe  manner. 
The  measure  of  its  duty  was  to  exercise  the  highest  degree  of  care  re- 
ferred to  in  the  case  cited,  for  the  purpose  of  furnishing  a  safe  car,  and 
operating  it  in  a  safe  manner.  Texas  &  P.  Ry.  Co.  v.  McCoy,  90  Texas, 
2QQ',  San  Antonio  &  A.  P.  Ry.  Co.  v.  Lynch,  55  S.  W.  Rep.,  517; 
Houston  E.  &  W.  T.  Ry.  Co.  v.  Greer,  22  Texas  Civ.  App.,  5. 

It  is  contended  on  behalf  of  appellee  that  if  the  paragraph  referred  to 
was  erroneous  it  was  corrected  in  subsequent  portions  of  the  charge,  sub- 
mitting the  case  affirmatively  to  the  jury.  It  is  true  that  in  subsequent 
paragraphs  the  court  defined  ordinary  care  and  negligence;  and  in  sub- 
mitting the  case,  used  this  and  other  similar  expressions:  "and  if  you 
further  find  that  a  person  of  ordinary  care  would  not  have  left  said  car 
standing  at  said  place,  under  the  same  or  similar  circumstances,**  etc., 
but  in  no  place  did  the  court  tell  the  jury,  in  so  many  words,  that  if 
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they  failed  to  so  jQnd,  to  retain  a  verdict  for  the  defendant.  The  moet 
that  can  be  said  in  support  of  the  contention  urged  by  appellee  is  that 
the  paragraph  of  the  charge  complained  of  is  in  conflict  with  subsequent 
paragraphs,  but  this  does  not  relieve  the  charge  from  the  objection 
urged  against  it  San  Antonio  &  A.  P.  By.  Co.  v.  Bobinson^  73  TeisA, 
277;  Baker  v.  Ashe,  80  Texas,  356;  International  ft  O.  N.  By.  Co.  v. 
Welch,  86  Texas,  204 ;  Missouri  K.  ft  T.  By.  Co.  v.  Bodgers,  89  Texas, 
676;  Houston  B.  &  W.  T.  By.  Co.  v.  Greer,  22  Texas  Civ.  App.,  6; 
Missouri  K.  &  T.  By.  Co.  v.  Mills,  27  Texas  Civ.  App.,  245. 

On  the  other  questions  of  law  presented  in  the  briefs  we  rule  against 
appellant.  For  the  error  poined  out  in  the  charge  of  the  court  the 
judgment  is  reversed  and  the  cause  remanded. 

B^vened  and  remanded. 
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Dallas  Homestead  and  Loan  Association  v. 

J.  F.  Thomas  et  al. 

Decided  June  1,  1904. 

1w^8urety— Notice  of  Default. 

Sureties  on  the  bond  of  a  building  contractor  can  not  defeat  their  lia- 
bility for  his  failure  to  complete  the  building  according  to  contract  by  show- 
ing that  they  were  not  notified  of  his  default,  and  that  they  could  have  coni- 
pleted  it  without  loss  or  protected  themselves  out  of  money  of  the  contractor 
then  in  their  hands  had  they  received  timely  notice. 

2rf^Evidence— Error. 

The  admission  of  illegal  evidence  is  error,  though  the  charge  does  not 
submit  the  issue  involving  its  effect  to  the  Jury,  especially  where  the  evi- 
dence legally  admitted  will  not  warrant  the  verdict. 

3«^Building  Contract-— Completion  to  Satisfaction  of  Architect. 

Under  a  contract  to  complete  a  building  in  accordance  with  plans  and 
specliications  and  in  a  manner  satisfactory  to  the  architect,  his  determina- 
tion of  what  is  necessary  to  .constitute  compliance  is  conclusive,  in  the  ab- 
sence of  fraud  or  collusion  on  his  part,  and  it  can  not  be  shown  that  items 
required  by  him  were  unnecessary. 

4^— Peremptory  Instruction. 

Evidence  held  to  justify  a  peremptory  instruction  to  find  for  plaintiff  a 
sum  shown  to  be  due  by  undisputed  testimony. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

S.  W.  Marshall,  for  appellant. 

Harry  P.  Lawiher  and  Jas.  J.  Collins,  for  appellees. 

EIDSON,  Associate  Justice. — ^The  following  statement  of  th« 
nature  and  result  of  the  suit  contained  in  appellant^s  brief  appearing  to 
be  substantially  correct  is  adopted : 

^This  is  a  suit  on  a  building  contractor's  bond  for  the  contractor's 
failure  to  complete  a  house  as  he  was  obliged  to  do  by  his  contract.  The 
owners  of  the  house,  S.  G.  McKinney  and  his  wife,  contracted  with 
appellee  J.  F.  Thomas  for  him  to  build  for  them  a  house  in  Oak 
Cliff.  To  secure  the  faithful  performance  of  his  contract  he  executed 
the  bond,  with  his  coappellees  Wilhite,  Lacouture,  Shanks  and  Hancock 
as  sureties.  The  appellant  Dallas  Homestead  and  Loan  Association 
furnished  the  money  to  Mr.  McKinney  to  build  said  house  and  took  a 
deed  of  trust  and  assignment  of  the  mechanic's  lien  contract  as  security 
to  it  for  making  the  loan;  the  contract  was  dated  July  5,  1900;  the 
petition  alleges  that  appellant  sues  as  assignee  of  McKinney,  and  that 
before  the  house  was  completed,  said  Thomas,  on  or  about  September 
25,  1900,  abandoned  the  building,  and  McKinney  and  others  for  him 
(McKinney)  completed  said  house  according  to  the  plans  and  specifi- 
cations of  said  contract  at  a  reasonable  cost,  which  exceeded  the  contract 
price  in  the  sum  of  $250 ;  that  in  consideration  of  appellant  having  paid 
out  and  advanced  money  for  building  the  house,  McKinney  and  wife 
on  April  3,  1902,  assigned  to  appellant  its  cause  of  action  on  said  bond, 
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and  this  suit  is  by  appellant  as  assignee  of  McEinney  and  wife  for 
money  in  excess  of  the  contract  price  actually  paid  out  and  advanced 
by  appellant  for  the  completion  of  the  house  after  Thomas  abandoned  it. 

"Defendants  demurred,  specially  and  generally  to  the  petition,  which 
demurrers  were  overruled  by  the  court,  plaintiflE  having  filed  an  amended 
petition  setting  out  an  itemized  statement  of  all  moneys  spent. 

"Defendants  answered  by  general  denial;  defendants  Wilhite,  Lacou- 
ture,  Shanks  and  Hancock  answered  specially  that  they  admit  that  they 
are  sureties  on  said  $500  bond ;  that  they  had  never  been  notified  that 
said  Thomas  had  breached  his  contract  until  a  few  weeks  before  the 
filing  of  this  suit;  that  had  they  been  notified  thereof,  defendant  Wil- 
hite, in  the  months  of  March  and  April,  1902,  had  in  his  possession 
$734.50  of  money  belonging  to  the  said  Thomas,  out  of  which  he  would 
have  protected  himself  and  his  cosureties ;  that  the  defendant  Lacouture 
was  a  building  contractor  and  would  himself  have  completed  the  build- 
ing according  to  contract,  and  protected  himself  and  his  cosureties  had 
he  been  notified  of  said  default  of  said  Thomas  in  September  or  October, 
1900;  that  said  Thomas,  without  his  sureties*  consent,  assigned  his 
building  contract  to  plaintiff  immediately  upon  the  execution  of  the 
building  contract  on  July  16,  1900. 

"In  supplemental  petition  appellant  demurred  to  said  answers,  which 
demurrers  were  by  the  court  overruled,  and  appellant  plead  general 
denial,  and  further  that  any  assignment  Thomas  made  to  appellant 
was  only  for  the  purpose  of  securing  it  for  the  money  loaned  to  build 
the  house  with,  and  that  it  was  not  intended  to  release  said  Thomas  in 
any  manner  from  any  of  the  obligations  of  his  contract ;  that  the  reason 
suit  was  not  sooner  instituted  was  because  there  was  litigation  covering 
some  material  bought  for  said  house  by  said  Thomas,  and  it  could  not  be 
determined  how  much  excess  over  the  contract  price  the  building  had 
cost  until  such  litigation  was  terminated.  There  was  no  dispute  but 
that  appellant  was  entitled  to  $190,  if  it  was  entitled  to  anything,  that 
amount  being  proven  to  have  been  paid  out  in  excess  of  the  contract 
price  to  complete  the  building. 

*TJpon  the  trial  of  the  case  before  a  jury  a  verdict  was  returned  in 
favor  of  the  defendants,  and  judgment  entered  thereon." 

The  appellant's  first  assignment  of  error  complains  of  the  action  of 
the  court  in  admitting  in  evidence  over  its  objection  the  testimony  of 
appellee  Wilhite,  tending  to  show  that  he  in  March  and  April,  1902, 
had  in  his  possession  certain  money  belonging  to  appellee  Thomas, 
which  he  paid  said  Thomas,  and  out  of  which  he,  the  said  Wilhite,  could 
and  would  have  protected  himself  and  his  cosureties,  had  he  known  that 
the  said  Thomas  had  in  any  manner  breached  his  building  contract. 

In  its  second  assignment  of  error,  appellant  complains  of  the  action 
of  the  court  in  admitting  in  evidence  over  its  objection  the  testimony 
of  appellee  Lacouture,  to  the  efTcct  that  he,  the  said  Lacouture,  in  Sep- 
tember and  October,  1900,  was  a  building  contractor,  and  had  he  known 
that  appellee  Thomas  had  in  any  manner  breached  his  said  building 
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contract^  he^  the  said  Lacouture^  would  have  had  the  house  completed 
in  accordance  with  the  contract^  and  have  protected  himself  and  his  co- 
sureties on  their  bond  from  all  liability  thereon. 

In  its  third  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  admitting  in  evidence  over  its  objection  the  testimony 
of  S.  G.  McKinney,  E.  H.  Silven,  John  Catto,  J.  A.  Wilhite,  H.  L. 
Hancock^  Prank  B.  Shanks^  0.  Lacouture,  J.  F.  Thomas  and  William 
Osmand,  to  the  effect  that  neither  appellant  nor  S.  G.  McKinney  nor 
Nellie  6.  McKinney,  nor  anyone  for  them  or  either  of  them,  prior  to 
May,  1902,  a  short  time  before  the  date  this  suit  was  filed,  ever  noti- 
fied either  of  the  said  appellees  Wilhite,  Hancock,  Shanks  or  Lacouture 
that  said  Thomas  had  in  any  manner  whatever  failed  to  complete  said 
building  according  to  contract;  and  that  neither  S.  G.  McKinney  nor 
Nellie  G.  McKinney  nor  appellant,  nor  anyone  for  them  or  for  either 
of  them,  prior  to  the  filing  of  this  suit,  notified  either  of  said  appellees 
Wilhite,  Hancock  or  Lacouture  that  the  said  Thomas  had  in  any  manner 
whatever  thrown  up,  abandoned  or  breached  said  contract;  and  that 
prior  to  said  June  17,  1902,  neither  S.  G.  McKinney,  nor  Nellie  G. 
McKinney  nor  anyone  for  them  or  either  of  them  had  instituted  any 
suit  against  said  Thomas,  or  against  any  of  the  other  appellees  herein. 

The  said  appellees  Wilhite,  Lacouture,  Shanks  and  Hancock,  being 
sureties  upon  the  bond  of  appellee  Thomas,  upon  which  bond  this  suit 
is  based,  and  there  being  no  stipulation  in  said  bond  providing  for 
notice  to  be  given  to  the  sureties,  in  the  event  the  principal  did  not 
comply  with  the  conditions  of  said  bond,  were  not  entitled  to  any  notice 
thereof.  It  was  their  duty  under  their  obligation  in  said  bond  to  see 
that  their  principal  complied  with  the  conditions  therein  contained; 
and  if  at  any  time  it  would  have  been  to  their  interest  for  suit  to  be 
brought  against  him,  the  said  principal,  or  if  such  suit  would  in  any 
manner  have  protected  them  from  liability  as  sureties,  they  could  have 
required  such  suit  to  be  brought  by  giving  notice  in  writing  to  the 
obligee  in  said  bond. 

Article  3811  of  the  Eevised  Statutes  of  1895  provides  as  follows: 
"Ally  person  bound  as  surety  upon  any  contract  for  the  payment  of 
money  or  the  performance  of  any  act,  when  the  right  of  action  has 
accrued,  may  require  by  notice  in  writing  the  creditor  or  obligee  forth- 
with to  institute  suit  upon  such  contract.^'  And  article  3812  provides  as 
follow^:  "If  the  creditor  or  obligee,  not  being  under  legal  disability, 
shall  fail  to  bring  the  suit  to  the  first  term  of  court  thereafter,  or  to 
the  second  term,  showing  good  cause  why  he  did  not  bring  it  to  the 
first  term,  and  prosecute  the  same  to  judgment  and  execution,  the 
surety  giving  such  notice  shall  be  discharged  from  all  liability  thereon.^* 

It  appears  from  the  record  that  no  such  written  notice  as  is  provided 
for  in*  the  statute  was  given  to  the  obligee  in  the  bond  sued  upon,  by 
said  sureties  or  either  of  them ;  hence  we  are  of  opinion  that  said  assign- 
ments of  error  are  well  taken,  and  are  sustained.  Behrns  v.  Rogers, 
40  S.  W.  Rep.,  419 ;  Leazar  v.  Menefee,  61  S.  W.  Rep.,  438. 
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appellant's  sixth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  -overruling  its  motion  to  instruct  the  jury  not  to  con- 
sider the  testimony  of  Wilhite  to  the  efiEect  that  in  March  and  April, 
1902^  he  had  in  his  possession  money  belonging  to  Thomas^  out  of 
which  he  could  and  would  have  protected  himself  and  cosureties  on 
the  bond,  had  he  had  knowledge  that  Thomas  had  thrown  up  or  breached 
his  building  contract  with  McKinney  before  the  house  was  completed. 
And  that  of  Lacouture  to  the  effect  that  he  would  himself  have  had 
the  McKinney  house  completed  according  to  the  contract  had  he  known 
in  September  or  October,  1900,  "that  Thomas  had  breached  or  thrown 
up  said  contract  before  said  house  was  completed  according  to  his  said 
contract,  and  that  he  would  have  protected  his  cosureties  from  liability 
on  the  bond.'^ 

In  its  seventh  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  overruling  its  motion  to  instruct  the  jury  not  to  con- 
sider the  testimony  of  McKinney,  Silven,  Catto,  Wilhite,  Hancock, 
Shanks,  Lacouture,  Thomas  and  Osmand,  as  set  out  in  its  third  assign- 
ment of  error.  And  in  its  eighth  assignment  of  error  appellant  com- 
plains of  the  refusal  of  the  court  below  to  give  its  special  charge  number 
3,  to  the  effect  that  the  fact  that  J.  A.  Wilhite,  during  the  months  of 
April  and  March,  1902,  could  have  protected  himself  and  his  cosureties 
out  of  the  funds  paid  Thomas  for  building  a  house  does  not  affect  their 
liability  or  nonliability  to  plaintiff. 

For  the  reasons  stated  in  sustaining  appellant  is  first,  second  and  third 
assignments  of  error,  its  sixth,  seventh  and  eighth  assignments  of  error 
are  sustained. 

It  appears  from  the  record  that  the  court  below  in  its  charge  to  the 
jury  ignored  the  issues  raised  by  the  above  stated  teitimony,  and  ap- 
pellees contend  that  srid  testimony  was  thus  withdrawn  from  the  jury, 
and  therefore  its  admission  was  harmless.  We  do  not  agree  with  this 
contention  of  the  appellees.  The  admission  of  illegal  testimony  is 
error,  although  afterwards  withdrawn  from  the  jury,  if  there  is  reason 
to  believe  the  evidence  may  have  improperly  influenced  them.  In  this 
case  the  legal  evidence  before  the  jury  did  not  warrant  their  verdict; 
hence  the  illegal  testimony  improperly  admitted  must  necessarily  have 
been  considered  by  them.  Schooler  v.  Hutchins,  66  Texas,  332 ;  Smith 
V.  Caswell,  67  Texas,  576 ;  Gulf  C.  &  S.  F.  By.  Co.  v.  Levy,  59  Texas, 
551. 

Appellants  ninth  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  its  motion  to  instruct  the  jury  not  to  consider  the 
testimony  of  appellee  Thomas,  which  tends  to  deny  that  the  items  set 
up  in  plaintiff's  first  amended  petition,  showing  the  cost  of  completing 
the  house  over  and  above  the  contract  price,  were  necessary  to  the  com- 
pletion of  the  house  in  accordance  with  the  plans  and  specifications  and 
mechanic's  lien  contract,  because  by  said  contract  the  said  Thomas  con- 
tracted and  agreed  to  complete  said  building  "according  to  the  plans  and 
specifications  aforesaid,  and  in  a  manner  satisfactory  and  acceptable  to 
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the  aforesaid  architect  (Mr.  E.  H.  Silven)  on  or  before  the  15th  day  of 
Septembez:,  1900/^  said  architect  having  testified  emphatically  that  said 
items  were  necessary  to  the  completion  of  said  building  according  to 
said  contract  and  plans  and  specifications^  and  that  defendants  having 
made  against  said  architect  no  allegation  of  fraud,  bad  faith,  willful- 
ness or  collusion  on  the  part  of  said  architect  in  determining  that  said 
items  of  labor  and  material  were  necessary  to  complete  said  house  ac- 
cording to  the  said  contract  and  plans  and  specifications  thereof,  and 
there  being  no  evidence  introduced  in  regard  thereto,  said  defendants  are 
bound  by  the  determination  of  said  architect  with  regard  to  whether 
or  not  said  items  were  necessary  to  the  completion  of  said  building,  in 
accordance  with  said  contract  and  plans  and  specifications  thereof. 

In  its  tenth  assignment  of  error  appellant  complains  of  the  refusal 
of  the  court  to  give  to  the  jury  its  special  charge  number  4,  which  is 
as  follows:  "The  court  charges  you  that  if  you  believe  from  the  evi- 
dence that  said  Thomas  threw  up  said  contract  and  failed  to  complete 
said  house  according  to  said  contract  and  plans  of  specification  thereof, 
and  that  Mr.  Silven,  as  architect,  bona  fide  considered  and  determined 
the  items  in  exhibit  B,  attached  to  plaintiiBf's  first  amended  original 
petition  from  September  25th  to  and  including  the  item  'Oct.  IG, 
Doolittle  &  Simpson,  setting  mantel,  $7,^  necessary  to  complete  said 
building  in  accordance  with  said  contract*  and  plans  and  specifications 
thereof,  and  you  further  find  that  all  payments  made  under  said  items 
were  reasonable  for  the  labor  and  material  therein  set  out,  and  you 
further  find  that  said  items,  together  with  all  payments  made  under 
said  contract,  aggregated  a  sum  in  excess  of  the  contract  price  of  $1850, 
then  you  will  find  a  verdict  for  plaintiff  for  such  excess  over  the  con- 
tract price  of  $1850." 

It  is  competent  for  parties  to  a  building  contract  to  agree  upon  an 
architect  and  stipulate  that  he  is  to  pass  upon  and  approve  or  disap- 
prove the  work  and  the  material,  and  determine  when  the  work  has  been 
performed  in  comjjliance  with  the  contract;  and  his  decision  and  de- 
termination upon  these  matters  will  be  conclusive  and  final  in  the  ab- 
sence of  proof  of  fraud  or  bad  faith  upon  his  part.  Kilgore  v.  North- 
west Educational  Society,  89  Texas,  465 ;  Jones  v.  Eisley,  91  Texas,  7 ; 
Wright  V.  Meyer,  25  S.'w.  Rep.,  1125;  Martinsburg  &  P.  R.  R.  Co.  v. 
March,  114  U.  S.,  549;  United  States  v.  Gleason,  175  U.  S.,  602.  " 

In  this  ease  the  contract  provifles  that  E.  H.  Silven  shall  be  the 
architect,  and  that  the  contractor  will  complete  the  house  in  a  manner 
satisfactory  and  acceptable  to  the  aforesaid  architect,  on  or  before  the 
15th  day  of  Sepiember,  1900.  The  testimony  in  the  record  shows  that 
Thomas,  the  contractor,  abandoned  the  contract  between  September 
20  and  25,  1900.  Silven,  the  architect,  testified  that  the  items  specified 
in  plaintiff's  petition,  showing  the  material  and  labor  furnished  and 
performed  in  order  to  complete  the  house,  were  necessary  to  complete 
the  same  according  to  the  contract  and  the  plans  and  specifications 
thereof;  that  said  material  was  obtained  under  his  order  at  a  reason- 
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able  price^  and  at  the  prices  set  out  in  said  exhibit^  and  that  said 
material  was  used  in  completing  the  said  house^  and  that  said  items 
for  labor  shown  in  said  exhibit  from  September  25th  were  necessary  to 
complete  said  house  in  'accordance  with  said  contract  and  the  plans 
and  specifications  thereof,  and  that  the  prices  paid  therefor  were  reason- 
able. The  decision  and  determination  of  the  architect  Silven  are  con- 
clusive and  final  as  against  the  parties  to  the  contract,  there  being  no 
allegation  or  proof  of  fraud,  gross  mistake  or  bad  faith  upon  his  part. 
We  therefore  are  of  opinion  that  said  assignments  9  and  10  are  well 
taken  and  should  be  sustained. 

Appellant's  eleventh  assignment  of  error  complains  of  the  refusal 
of  the  court  to  give  to  the  jury  its  special  charge  number  1,  instructing 
the  jury  to  find  a  verdict  for  the  plaintiflE  for  the  sum  of  $190.  Appel- 
lant's witness  Catto  testified  that  the  amount  of  the  items  paid  out  os 
the  house  to  complete  same,  in  accordance  with  the  contract  and  plans 
and  specifications  thereof,  exceeded  the  contract  price  in  the  sum  of 
$190.  The  architect  Silven  testified  that  these  items  were  necessary  to 
complete  the  house  according  to  the  contract  and  the  plans  and  specifi- 
cations, and  that  the  prices  paid  therefor  were  reasonable.  This  testi- 
mony is  not  controverted  or  disputed  by  any  legal  testimony  in  the 
record.  We  therefor  are  of  opinion  that  said  special  charge  number  1 
of  appellant  should  have  been  given  to  the  jury  by  the  court  below,  as 
the  appellant  was  entitled  to  a  verdict  and  judgment  against  the  ap- 
pellees for  said  amount. 

The  judgment  of  the  court  below  is  reversed  and  here  rendered  in 
favor  of  the  appellant  against  the  appellees  for  the  sum  of  $190,  and 
all  costs  in  this  court  and  the  court  below. 

Reversed  and  rendered. 
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Houston  East  &  West  Texas  Eailway  Company  v. 

W.  J.  Eeasonover  and  Wife. 

Decided  June  1,  1904. 

1 . — N  u  isanca — Damages. 

Plaintiff  could  recover  damagres  for  a  nuisance  created  by  defendant  in 
placln^r  green  ties  in  front  of  plaintiffs'  home  and  allowing  water  to  collect 
under  them,  causing  decay  and  disagreeable  odors,  the  items  of  damage 
being  loss  of  time  and  all  discomforts  in  the  home  arising  from  the  nuisance, 
such  as  vile  odors,  causing  either  bodily  or  mental  pain;  but  no  recovery 
could  be  had  for  the  unsightly  appearance  of  the  ties  or  the  marring  of 
plaintiffs  view. 

2« — Same — Mental  Anguish. 

In  order  to  recover  for  mental  pain  caused  by  disagreeable  odors  and 
sickness  as  a  result  of  a  nuisance,  it  must  be  proved  that  such  mental  pain 
existed  and  was  caused  by  the  nuisance  and  it  can  not  be  presumed  from 
an  attack  of  chills  and  fever. 

3. — ^Verdict — Separate  Items. 

A  verdict  allowing  damages  for  physical  pain  and  mental  anguish  should 
state  the  amount  allowed  for  each. 

4. — Evidence — Loss  of  Time. 

Testimony  by  plaintiff  that  the  time  lost  while  he  was  sick  and  in  wait- 
ing on  his  wife  and  minor  children  was  sixty  or  seventy  days  did  not  show 
how  much  time  was  spent  in  walUng  on  the  children  and  was  insufficient 
to  support  a  finding  of  $60  for  such  item. 

5. — Excessive  Verdict — Rem  ittitur. 

Remittitur  of  $50  found  for  loss  of  time  in  waiting  on  minor  children. 
$60  for  obstructing  plaintiffs'  view  and  $100  for  mental  and  physical  suffer- 
ing caused  by  sickness,  in  addition  to  $50  for  medicines  and  doctor  bills  vol- 
untarily remitted,  required  of  plaintiffs  as  a  condition  of  affirming  judgment 
in  an  action  for  damages  caused  by  nuisance. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Robert  Berger. 

Baker,  Boits,  Baker  &  Lovett  and  A.  H.  Jayne,  for  appellant. 

Mints  &  King,  tot  appellees. 

FLY,  Associate  Justice. — Appellees  sued  to  recover  of  appellant 
damages  alleged  to  have  accrued  from  appellant  having  placed  ties  on 
its  right  of  way  on  a  street  in  the  town  of  Garrison  in  front  of  their 
residence,  said  tics  being  green  pine,  and  under  which  water  collected 
and  became  foul  and  stagnant,  and  the  timber  becoming  decomposed 
emitted  offensive  and  sickening  odors,  which  produced  malaria  and 
caused  the  sickness  of  appellees  and  their  family,  whereby  they  suf- 
fered great  bodily  pain  and  mental  anguish.  It  was  also  alleged  that 
the  ties  obstructed  appellees^  view  of  the  town  of  Garrison,  which  from 
the  front  of  their  residence  afforded  an  attractive,  pleasant  and  agreea- 
ble appearance.  They  asked  for  damages  for  seventy  days  loss  of  time, 
$100 ;  for  medicines,  $30 ;  for  medical  services,  $50 ;  for  obstruction  of 
their  attractive  view  of  the  town,  $250 ;  for  the  entrance  into  their  home 
of  disagreeable,  noxious  and  vile  odors,  and  because  of  pain  of  body  and 
distress  of  mind  caused  by  sickness,  $570 ;  aggregating  the  sum  of  $900. 
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The  jury  found  for  appellees  $50  for  loss  of  time  waiting  on  their  minor 
children^  $50  for  medicine  and  doctors^  bills^  $50  for  obstruction  of  view, 
$100  for  suffering'  caused  by  unpleasant  and  disagreeable  odors,  and 
$100  for  mental  and  physical  suffering  caused  by  sickness  of  appellees, 
making  a  total  of  $350. 

Appellees  admit,  in  their  brief,  error  in  the  verdict  and  judgment  in 
the  sum  of  $50  given  for  medicine  and  medical  service  and  offer  to 
remit  the  same. 

The  facts  show  that  by  placing  the  ties  upon  the  right  of  way  in  front 
of  appellees^  residence  and  allowing  the  water  to  collect  about  them 
and  cause  decay  and  decomposition  and  filthy  and  disagreeable  odors, 
appellant  was  guilty  of  creating  a  nuisance,  and  is  liable  for  the  damages 
arising  therefrom.  Daniel  v.  Railway  Co.,  9C  Texas,  327,  72  S.  W. 
Rep.,  578;  Lockett  v.  Railway  Co.,  78  Texas,  211. 

As  items  of  damages  resulting  from  the  nuisance  appellees  were  enti- 
tled to  recover  for  loss  of  time,  for  all  the  discomforts  in  the  home  aris- 
ing therefrom,  such  as  vile  odors,  whether  they  caused  mental  or  bodily 
pain  or  both,  but  they  could  not  recover  for  the  unsightly  appearance 
presented  by  the  ties  to  the  eye,  nor  the  marring  of  the  charming  vista  i 

in  front  of  their  home.  In  order  to  have  recovered  damages  for  mental 
pain  there  should  have  been  some  proof  that  such  pain  existed  and  was 
created  by  the  discomforts  and  sickness.  There  is  no  proof  whatever  of 
the  existence  of  mental  pain  or  anguish,  and  it  can  not  be  presumed  to 
have  arisen  from  an  attack  of  chills  and  fever.  This  court  has  time  and 
again  recognized  and  enforced  the  rule  that  when  serious  bodily  injury 
has  been  received  through  wounds  of  any  character,  and  there  is  long 
confinement  and  disability  resulting  therefrom,  mental  as  well  as  phys- 
ical pain  necessarily  accompanies  it,  and  direct  proof  is  not  necessary 
to  show  it.  This  is  as  far,  however,  as  the  rule  should  be  carried.  The 
mental  and  physical  pain  not  being  separated  in  the  verdict,  it  is  im- 
possible to  say  how  much  was  found  for  one  or  the  other  and  they  must 
fall  together. 

The  verdict  gave  $50  for  loss  of  time  in  waiting  on  their  minor  chil- 
dren. The  only  testimony  on  that  tubject  was  that  of  W.  J.  Reason- 
over,  who  said :  "I  suppose  the  time  I  was  sick  and  in  waiting  on  my 
wife  and  children  I  lost  sixty  or  seventy  days.  I  was  in  the  mercantile 
business  and  my  time  was  usually  worth  $75  or  $100  per  month.''  The 
verdict  does  not  show  how  much  time  was  spent  in  waiting  on  the  minor 
children,  and  there  is  nothing  on  which  to  base  a  finding  on  that  item 
of  damages. 

If  appellees  will  remit  within  ten  days  the  amount  of  $50  found  foi 
loss  of  time  in  waiting  on  their  minor  children,  $50  found  for  obstruct- 
ing the  view  from  their  residence,  and  $100  found  for  mental  and  phys- 
ical suffering  caused  by  sickness,  in  addition  to  the  $50  remitted  for 
medicines  and  doctor  bills,  the  judgment  will  be  affirmed  as  to  the 
remaining  $100 ;  otherwise  it  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  W.  0.  Campbell  et  al. 

Decided  June  1,  1904. 

1^ — Misjoinder  of  Causes — Jurisdiction — Practice  on  Appeal. 

A  father  and  daugrhter  and  the  daughter's  husband,  to  whom  the  tele- 
grram  was  sent,  a]l  Joined  as  plaintiffs  to  recover  damages  for  sickness  und 
discomfort  caused  the  father  and  daughter  by  being  forced  to  walk  some 
distance  on  a  rainy  night,  the  husband  not  being  at  the  depot  to  meet  them 
In  response  to  a  telegram  which  was  never  delivered  to  him.  Held,  that 
though  the  Joinder  of  the  father's  cause  with  the  daughter's  was  improper 
it  would  not  be  noticed  on  appeal,  not  having  been  complained  of  In  the  trUU 
but  for  the  fact  that  the  Judgment  of  the  district  court  was  void,  he  having 
sued  for  a  sum  not  within  the  Jurisdiction  of  that  court 

2w— Husband  and  Wife — Personal  Injuries  to  Wife— Suit  for  Damages. 

Damages  for  personal  injuries  to  the  wife  are  community  property  and 
suit  therefor  should,  ordinarily,  be  brought  by  the  husband. 

3d — Delayed   Message— Damages— Proximate  Result. 

A  telegraph  company  can  only  be  held  liable  for  such  damages  as  might 
reasonably  be  anticipated  and  as  would  proximately  flow  from  its  failure  to 
deliver  a  message. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  befoie 
Hon.  Robert  Berger. 

Young  &  Stinchcomh  and  Geo.  H.  Fearons,  for  appellant. 
Ingraham,  MiddlebrooJc  &  Hodges,  for  appellees. 

NTEILL,  Associate  Justice. — This  suit  was  brought  by  R.  P.  Wat- 
son, Minnie  Campbell  and  her  husband,  W.  0.  Campbell,  against  the 
Western  Union  Telegraph  Company  to  recover  damages  alleged  to  have 
been  caused  from  its  failure  to  deliver  the  following  telegram:  "Shreve- 
port.  La.,  May  29,  1903.— To  Mr.  W.  0.  Campbell,  Garrison,  Texas: 
Meet  Minnie  and  self  at  train  to-night.    B.  P.  Watson.*' 

Plaintiffs'  petition  alleged  that  "Minnie''  is  the  daughter  of  R  P. 
Watson  and  the  wife  of  W.  0.  Campbell.  That  at  3 :30  p.  m.  of  May 
29,  1903,  Mr.  Watson,  acting  for  himself  and  Minnie,  delivered  the 
message  to  defendant's  agent  at  Shrevepori:  to  be  wired  to  Oarrison, 
Texas,  and  there  delivered  to  Mr.  Campbell,  and  paid  the  company's 
agent  25  cents  therefor.  That  he  requested  the  agent  to  be  careful  that 
the  message  reach  Mr.  Campbell  as  soon  as  possible,  for  the  reason  that 
he  and  Campbell's  wife  were  going  to  Garrison  on  the  night  train;  that 
it  would  be  a  late  hour  when  the  train  would  arrive,  and  they  wished 
Campbell  to  be  sure  to  get  the  telegram ;  that  the  agent  told  him  that 
the  message  would  be  there  on  good  time,  and  that  he  need  not  be 
uneasy  about  Campbell's  not  getting  it. 

That  the  message  was  never  received  by  Campbell,  and,  in  conse- 
quence, he  did  not  meet  his  wife  and  Mr.  Watson  at  the  train  upon 
their  arrival  thereon  at  Garrison;  but  he  had  locked  up  his  residence 
in  town  and  gone  to  his  father's,  about  a  mile  and  a  half  from  there, 
to  spend  the  night. 
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That  a  heavy  rain  fell  in  Garrison,  Texas,  that  night,  causing  the 
streets  to  be  very  muddy  and  disagreeable,  and  on  account  of  the  de- 
fendants not  delivering  the  message  Mrs.  Campbell  and  Mr.  Watson 
had  to  walk  250. yards  from  the  depot  to  Mr.  CampbelFs  dwelling- 
house;  which,  when  they  reached  there,  they  found  locked,  and  being 
unable  to  enter  they  had  to  return,  through  the  mud  and  chill  of  the 
night  air,  to  the  business  part  of  the  town  and  put  up  at  a  L.otel  for  the 
night.  That  in  consequence  of  her  exposure  in  going  to  and  returning 
from  her  home  Mrs.  Campbell  got  her  feet  wet,  and,  having  to  retire 
without  an  opportunity  to  dry  her  feet,  caught  a  severe  cold,  and  on 
account  thereof  was  confined  to  her  room  for  some  time  on  account  of 
such  exposure,  to  her  damage  in  the  sum  of  $950.  That  such  exposure 
was  the  direct  result  of  the  company's  not  delivering  the  telegram  to 
her  husband.  That  besides  Mrs.  Campbell's  exposure  to  the  inclement 
weather  and  her  worry  and  toil  in  going  through  the  mud  to  her  home, 
she  having  no  night  robe,  was  compelled  to  retire  in  her  wet  clothes 
and  pay  $1  hotel  fare. 

That  plaintiff  E.  P.  Watson  was  compelled  to  take  the  same  trips 
through  the  mud  that  his  daughter  was  and  to  pay  $1  hotel  fare,  to  his 
damage  in  the  sum  of  $26,  besides  the  25  cents  he  had  paid  for  the 
telegram.  The  petition  closes  with  a  prayer  for  judgment  in  the  sum 
of  $950  for  Mrs.  Campbell  and  for  $26.25  in  favor  of  Mr.  Watson. 

The  defendant  answered  by  a  general  demurrer  and  special  excep- 
tions to  the  petition,  and  by  a  general  denial,  and  by  certain  special 
pleas  which  we  deem  unnecessary  to  state.  The  demurrer  and  excep- 
tions were  overruled  and  the  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  Mr.  and  Mrs.  Campebll  for  $200  and  in  favor  of  Mr.  Watson 
for  25  cents. 

Opinion. — Mr.  Watson's  cause  of  action  is  separate  and  distinct  from 
that  of  his  coplaintiflEs,  and  was  therefore  improperly  joined  with  theirs. 
But  as  such  misjoinder  was  not  complained  of  in  the  trial  court,  it 
would  not  be  noticed  here  were  it  not  for  the  fact  that  the  amount  of 
damages  sued  for  by  him  is  not  within  the  jurisdiction  of  the  district 
court.  As  the  district  court  had  no  jurisdiction  of  his  case,  the  judg- 
ment in  his  favor,  without  respect  to  any  of  the  errors  assigned,  is  an 
absolute  nullity,  and  must  therefore  be  set  aside. 

Damages  for  personal  injuries  to  the  wife  are  community  property 
and  a  suit  for  them  should,  ordinarily,  be  brought  by  the  husband,  and 
it  is  not  necessary  nor  proper  that  the  wife  should  join  him  in  the 
action.  Middlebrook  v.  Zapp,  73  Texas,  29.  Therefore  it  was  error  for 
the  court  to  overrule  defendant's  exception  to  plaintiffs  petition  that 
Mrs.  Campbell  was  misjoined  with  her  husband  as  a  party  plaintiff. 
This  error,  however,  would  not  work  a  reversal  of  the  judgment,  no 
injury  being  shown,  if  it  could  otherwise  be  affirmed.  Galveston  H.  & 
S.  A.  By.  Co.  V.  Baumgarten,  72  S.  W.  Rep.,  80 ;  Galveston  H.  &  S.  A. 
By.  Co.  V.  Fales,  77  S.  W.  Ben.,  235. 
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In  view  of  the  rule  that  when  the  suflSciency  of  a  petition  is  chal- 
lenged by  a  general  demurrer  every  reasonable  intendment  from  the 
allegations,  taken  as  a  whole,  will  be  indulged  (Northwestern  N.  Ins. 
Co.  V.  Woodward,  18  Texas  Civ.  App.,  496,  45  S.  W,  Eep.,  187;  Erie 
Tel.  and  Tel.  Co.  v.  Grimes,  82  Texas,  94,  17  S.  W.  Rep.,  831 ;  Patter- 
son V.  Frazer,  3  Texas  Law  Journal,  988,  79  S.  W.  Eep.,  1077),  we  are 
not  prepared  to  say  that  the  petition  in  this  case  is  not  good  as  against 
a  general  demurrer.  But  conceding  the  petition  is  sufficient  to  admit 
proof  of  cause  of  action  in  favor  of  Mr.  Campbell,  the  evidence  does  not, 
in  our  opmion,  establish  it.  For  it  does  not  appear  from  the  evidence 
that  if  the  message  had  been  promptly  delivered  to  him  he  would  have 
met  his  wife  at  the  train ;  or  that  if  he  had  met  her  there  it  would  have 
been  with  a  conveyance  to  save  her  from  the  walk  through  the  mud  to 
their  house.  Nor  does  it  appear  that  when  she  arrived  at  Garrison,  and 
not  finding  her  husband,  she  could  not  have  procured  a  conveyance, 
gone  to  her  home,  and,  not  being  able  to  get  in  the  house,  have  then  gone 
to  the  hotel  without  suffering  any  other  inconvenience  or  discomfort 
from  the  muddy  streets. 

Unless  Campbell  would  have  met  his  wife  at  the  train  upon  receipt 
of  the  message,  he  could  recover  no  damages  for  discomfiture  to  his  wife 
on  account  of  not  receiving  the  message.  If  he  had  received  it  and 
would  not  have  furnished  a  conveyance  to  take  her  home,  he  would  be 
entitled  to  no  damages  on  account  of  her  walking  there  through  the 
mud.  If,  upon  his  failure  to  meet  his  wife  because  he  had  not  received 
the  message,  she  could  have  procured  a  conveyance  to  carry  her  home 
the  defendant  would  not  be  liable  to  Campbell  beyond  the  cost  of  such 
conveyance  and  hotel  fare.  For  in  such  events  no  other  damages  would 
have  accrued. 

The  defendant  can  only  be  held  liable  for  such  damages  as  might 
reasonably  be  anticipated,  and  as  would  proximately  flow  from  its 
failure  to  deliver  the  message. 

It  might  have  anticipated  the  rain,  for  it  was  an  event  of  ordinary 
occurrence,  and  the  augumented  discomfort  to  Mrs.  Campbell,  on  ac- 
count of  such  an  occurrence,  in  not  having  her  husband  to  meet  her.  But 
we  can  hardly  think  it  could  have  reasonably  anticipated  that  she  was 
without  a  night  robe  and  would  go  to  bed  in  her  wet  clothing,  nor  can 
it  be  said  that  her  cold,  in  consequence,  was  proximately  caused  by  de- 
fendant's failure  to  deliver  the  message. 

For  reason  of  the  errors  indicated  the  judgment  is  reversed,  Mr. 
Watson's  action  dismissed,  and  the  cause  remanded  as  between  the  otlier 
plaintiffs  and  defendant. 

Reversed  and  dismissed  in  part;  reversed  and  remanded  in  paii. 
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International  &  Great  Northern  Bailroad  Company  v. 

Jim  Logan. 

Decided  June  2,  1904. 

1rf— Railroads— Employe— Medical    Attention — Charge. 

In  suit  by  an  injured  railway  employe  for  discharging  him  from  the 
company's  hospital  before  recovery,  in  violation  of  an  undertaking  to  fur- 
nish him  medical  attention,  a  charge  permitting  him  to  recover  for  time 
lost  "caused  by  such  injury"  was  erroneous;  "injury"  in  its  natural  sense 
would  be  taken  as  the  wound  to  the  foot,  and  not  the  denial  of  surgical  treat- 
ment which,  alone,  was  complained  of. 

2^— Same-— Charge. 

An  action  for  damages  for  refusing  plain tifC  medical  treatment  con- 
tracted for  does  not  involve  or  call  for  a  charge  on  the  degree  of  care 
required  in  furnishing  such  treatment. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dnpree. 

J.  A.  Read,  for  appellant. 

E,  T.  Branch  and  Brockman  Jk  Kahn,  for  appellee. 

PLEASANTS,  Assooutb  Justice. — This  is  a  suit  for  damages 
bronght  by  the  appellee  against  the  appellant.  The  cause  of  action 
set  out  in  the  petition  is,  in  substance,  that  plaintiff,  who  was  an  em- 
ploye of  the  defendant,  while  in  the  performance  of  his  duties  as  such 
employe  received  an  injury  to  his  foot  which  required  medical  atten- 
tion and  treatment ;  that  under  his  contract  of  employment  the  defend- 
ant obligated  itself  to  furnish  plaintiff  with  medical  attention  and 
treatment  in  event  he  should  become  injured  while  in  its  service;  that 
in  accordance  with  its  said  contract  the  defendant  conveyed  plaintiff 
after  he  had  received  said  injury  tp  a  hospital  maintained  by  defend- 
ant at  Palestine,  Texas,  for  the  care  and  treatment  of  its  injured  em- 
ployes; that  after  plaintiff  had  been  kept  at  said  hospital  and  his  in- 
juries treated  by  physicians  employed  by  defendant  for  about  sixteen 
days  the  defendant  refused  to  longer  furnish  him  with  medical  care 
and  treatment,  and  negligently  and  in  violation  of  its  said  contract 
with  plaintiff  discharged  him  from  the  hospital  before  he  had  recovered 
from  his  injury;  that  by  reason  of  defendant's  violation  of  its  said 
contract  plaintiff^s  recovery  from  his  injury  was  greatly  retarded  and 
his  mental  and  physical  suffering  greatly  increased,  and  he  was  com- 
pelled to  incur  the  expense  of  procuring  medical  treatment  for  his  said 
injury.  The  prayer  of  the  petition  is  for  the  recovery  of  damages  for 
the  loss  of  time,  suffering  and  expenses  caused  plaintiff  by  the  wrong- 
ful act  of  the  defendant  in  failing  to  comply  with  its  contract. 

The  defendant  answered  by  general  demurrer  and  general  denial 
and  special  pleas  in  which  it  was  averred  that  plaintiff's  dischargo  from 
the  hospital  was  caused  by  his  refusal  to  obey  the  reasonable  and  nee- 
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essary  rules  established  for  the  government  of  said  hospital  and  the 
protection  of  the  patients  therein,  and  that  plaintiff's  contributory  neg- 
ligence in  failing  to  properly  care  for  his  injured  foot  greatly  aggra- 
vated his  injuries  and  was  the  direct  cause  of  the  damages  soughr  to 
be  recovered  in  this  suit. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  in  the  sum  of  $250.  The  court's  charge 
upon  the  measure  of  damages  was  as  follows: 

"If  you  find  for  the  plaintiff  you  will  find  for  him  for  such  an 
amount  as  from  the  evidence  you  believe  will  compensate  him  for  the 
loss  of  time,  if  any,  caused  by  such  injury;  also  such  an  amount  as 
from  ihe  evidence  you  believe  would  be  a  reasonable  sum  for  the  med- 
ical attention  and  treatment;  also  such  an  amount  as  from  the  evidence 
you  believe  will  compensate  him  for  his  mental  and  physical  suffering 
caused  by  the  want  of  proper  care  and  medical  attention,  if  any,  by 
the  defendant  to  the  plaintiff.^' 

Appellant  assails  this  charge  upon  the  ground  that  it  authorized  the 
jury  to  award  appellee  damages  for  all  of  the  time  lost  by  him  on  ao- 
coimt  of  his  injury,  when  nnder  the  pleadings  and  evidence  he  was  only 
entitled  to  recover  for  the  time  lost  by  reason  of  the  failure  of  appel- 
lant to  comply  with  its  contract  to  furnish  him  with  medical  care  and 
treatment. 

We  think  this  objection  to  the  charge  should  be  sustained.  The  suit 
is  not  one  for  the  recovery  of  damages  for  the  original  injury  to  plain- 
tiff's foot.  Neither  the  pleadings  nor  the  evidence  authorized  a  re- 
covery for  the  time  lost  by  appellee  on  account  of  said  injury  except 
such  as  was  lost  by  him  by  reason  of  the  failure  of  appellant  to  comply 
with  its  contract  to  furnish  appellee  with  medical  care  and  attention* 
We  think  this  charge  clearly  authorized  the  jury  to  award  damages  for 
all  of  the  time  lost  by  appellee  on  account  of  the  injury  to  his  foot,  and 
the  jury  must  have  so  understood  it.  The  trial  court  may  have  intended 
by  the  use  of  the  word  injury  to  refer  to  the  wrong  done  appellee  by 
the  failure  of  appellant  to  furnish  him  with  medical  care  and  treat- 
ment, but  the  obvious  meaning  of  the  word  as  used  in  the  charge  was 
the  physical  hurt  or  damage  to  appellee's  foot.  When  the  charge  is 
considered  as  a  whole  this  meaning  of  the  word  injury  as  used  in  the 
paragraph  "above  quoted  becomes  more  apparent,  and  we  can  not  say 
the  charge  did  not  mislead  the  jury  without  violating  the  rule  of  con- 
struction which  requires  that  words  be  given  their  usual  and  ordinary 
sense  and  meaning. 

We  deem  it  unnecessary  to  discuss  the  remaining  assignments  of 
error  further  than  to  say  that  the  case  presented  by  the  pleadings  did 
not  call  for  any  charge  as  to  the  degree  of  care  required  of  appellant 
in  furnishing  appellee  medical  treatment  for  his  injury.  There  is  no 
claim  for  damages  for  improper  or  unskillful  treatment,  the  only  cause 
of  action  alleged  being  the  refusal  of  appellant  to  allow  appellee  to  re- 
main in  its  hospital,  and  its  failure  to  comply  with  its  contract  to  fur- 
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nish  him  with  medical  treatment  so  long  as  his  injury  required  such 
treatment. 

Appellant  did  not  defend  on  the  ground  that  appellee  was  cured 
when  he  was  discharged  from  the  hospital  or  that  he  did  not  need  fur- 
ther treatment^  but  contended  that  his  discharge  was  justifiable  because 
of  his  refusal  to  comply  with  the  rules  of  the  hospital. 

As  made  by  the  pleading  and  evidence  the  only  issues  in  the  case  as 
to  appellant's  liability  were  whcither  it  contracted  with  appellee  to  fur- 
nish him  with  medical  treatment  as  alleged  in  the  petition,  and  if  such 
contract  existed,  was  his  discharge  from  the  hospital  caused  by  his  re- 
fusal to  obey  the  reasonable  rules  of  said  hospital  ? 

Because  of  the  error  in  the  charge  above  pointed  out  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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St.  Louis  Southwestern  Eailway  Company  of  Texas  v. 

S.  W.  Lovelady. 

Decided  June  3,  1904. 

Itf— Carriage  of  Live  Stock— Charge. 

Where  the  charge  as  a  whole  authorizes  recovery  of  the  value  of  animala 
which  died  from  injuries  received  in  their  transportation  only  when  sucA 
injuries  were  the  direct  result  of  the  carrier's  negligence,  the  failure  to 
charge  aflflrmatively  on  the  carrier's  defense  that  they  died  through  inherent 
weakness  is  not  available  in  the  absence  of  requested  instructions  to  that 
effect. 

2. — Same. 

Requested  instructions  held  properly  refused  because  presenting  issuiiB 
not  involved  and  ignoring  necessary  issues  which  were  involved. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
E.  W.  Simpson. 

E.  B.  Perkins  and  Marsh  &  Mcllwaine,  toT  appellant. 

Johnson  &  Edwards,  for  appellee. 

* 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  this  suit 
against  the  appellant  to  recover  damages  for  injuries  to  live  stock 
shipped  by  him  over  appellant's  .road. 

The  defendant  answered  by  general  and  special  demurrers  and  gen- 
,  eral  denial,  and  by  special  plea  in  which  it  is  averred  that  the  horses 
and  cattle  alleged  to  have  been  injured  were  very  thin  and  weak  when 
received  by  appellant  for  shipment,  and  if  they  were  injured  in  ship- 
ment as  alleged  by  plaintiff  such  injury  resulted  from  their  weak  con- 
dition and  consequent  inability  to  stand  transportation. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  in  the  sum  of  $750. 

Appellant  by  its  first  assignment  of  error  assails  the  following  par- 
agraph of  the  trial  court's  charge  to  the  jury : 

'T[n  the  event  you  find  for  plaintiff  under  the  instructions  given 
you,  then  the  measure  of  plaintiff's  damages  will  be  as  follows:  For 
such  horses  or  cattle  as  were  injured,  and  which  you  find  from  the  testi- 
mony died  from  and  as  the  direct  resillt  of  such  injuries,  and  for 
which  you  find  defendant  liable,  under  the  rules  of  law  herein  given, 
the  market  value  of  same  at  the  point  of  destination  at  the  time  of 
their  arrival  will  be  the  measure  of  plaintiff's  damages." 

The  objection  urged  to  this  instruction  is  that  it  fails  to  inform  the 
jury  that  appellant  would  not  be  liable  for  such  injuries  to  the  stock 
as  were  proximately  caused  by  their  inherent  weaknesss. 

The  paragraph  of  the  charge  above  quoted  does  not  purport  to  in- 
struct the  jury  upon  the  issue  of  liability,  bit  only  informs  them  as 
to  the  measure  of  appellee's  damage  in  event  the  jury  should  find  the 
appellant  liable  for  the  injury  to  the  stock  under  the  rules  of  law  given 
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them  in  other  portions  of  the  charge.  The  charge  as  a  whole  limits 
appellant's  liability  to  injury  to  the  stock  which  resulted  directly  from 
its  negligence  in  handling  them  while  being  transported  and  in  failing 
to  transport  them  without  unreasonable  delay.  While  the  jury  are  not 
affirmatively  told  that  appellant  would  not  be  liable  for  injury  re- 
sulting from  the  inherent  weakness  or  vice  of  the  stocky  as  before  stated 
they  are  only  authorized  by  the  charge  of  the  court  to  hold  appellant 
liable  for  the  injuries  proximately  caused  by  its  negligence.  If  ap- 
pellant desired  an  affirmative  presentation  of  its  defense  of  inherent 
weakness  in  the  stock  it  should  have  requested  a  charge  presenting  such 
defense^  and  having  failed  to  make  such  request  it  can  not  be  heard  to 
complain  that  this  defense  was  not  directly  submitted  to  the  jury. 
Railway  Co.  v.  Gay,  86  Texas,  600 ;  Klatt  v.  Street  By.  Co.,  61  S.  W. 
Eep.,  1112. 

The  trial  court  did  not  err  in  refusing  to  give  the  jury  special  in- 
struction number  2  requested  by  appellant.  This  instruction  was 
properly  refused  because  it  did  not  present  any  issue  raised  by  the 
pleading  or  the  evidence,  and  if  it  had  contained  no  erroneous  statement 
of  the  law  it  would  nevertheless  have  been  inapplicable  to  any  phase  of 
the  case.  The  appellee  did  not  allege  that  the  appellant  was  negligent  in 
not  transporting  the  stock  upon  a  regular  stock  train,  and  it  was  therefore 
unnecessary  to  inform  the  jury  that  appellant's  failure  to  transport  the 
stock  upon  a  train  devoted  exclusively  to  that  purpose  was  not  negligence. 
In  addition  to  this  objection  the  charge  contained  affirmative  error  in 
that  it  instructed  the  jury  to  find  for  the  defendant  if  they  believed 
that  it  used  ordinary  care  to  transport  the  stock  with  reasonable 
dispatch,  thus  ignoring  the  question  of  whether  said  stock  were  care- 
fully handled  by  appellant  during  their  transportation,  when  the  failure 
to. use  ordinary  care  in  this  respect  was  one  of  the  acts  of  negligence 
alleged  in  the  petition  and  shown  by  the  evidence  adduced  by  the 
appellee. 

The  third  assignment  predicates  error  upon  the  refusal  of  the  trial 
court  to  give  special  instruction  number  3  requested  by  appellant.  This 
instruction  was  as  follows: 

^TTou  are,  at  the  instance  of  defendant,  charged  that  if  you  believe 
from  the  evidence  that  the  injuries,  if  any  suffered  by  the  horses,  resulted 
solely  from  their  havinsr  been  kept  upon  the  cars  for  more  than  twenty- 
eight  hours,  then  it  will  be  your  duty  to  return  a  verdict  for  defendant 
in  this  case;  there  being  no  evidence  that  the  plaintiff's  agent,  Renfro, 
requested  that  the  horses  should  be,  during  the  time  they  were  kept  on 
the  cars,  unloaded  for  the  purpose  of  being  rested,  watered  or  fed.'* 

The  failure  to  feed  or  water  the  stock  in  transit  or  to  take  them 
from  the  cars  to  rest  them  was  not  alleged  in  the  petition  as  a  cause  of 
their  injury,  and  there  is  no  evidence  tending  to  show  that  such  failure 
contributed  to  their  injury.  Upon  this  state  of  pleading  and  evidence 
the  trial  court  properly  refused  the  requested  instruction  above  set  out. 

The  evidence  is  conflicting  as  to  the  value  of  the  stock  that  died  as 
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a  result  of  the  injuries  received  during  their  transportation  and  as  to 
the  extent  of  the  depreciation  in  the  value  of  those  that  were  injured^ 
but  did  not  die^  as  a  result  of  their  injuries.  There  is,  however, 
suflBcient  evidence  to  support  the  verdict  of  the  jury  for  the  amount 
found  by  them^  and  appellant's  fourth  assignment,  which  assails  the 
verdict  on  the  ground  that  it  is  excessive,  can  not  be  sustained. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Writ  of  envr  refused. 
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Houston  &  Texas  Central  Railroad  Compant  v.  H.  S.  and 

W.  H.  Ramsey. 

m 

Decided  June  8,  1904. 


1w— Injury  to  Trespai 

In  an  action  for  runnln^r  down  a  trespasser  on  a  trailway  track,  a  re- 
quested Instruction  limiting  the  ground  of  liability  to  negligence  after  dis- 
covery of  .his  perl!  was  erroneous  In  directing  the  jury  to  disregard  Uie 
circumstance  that  the  track  was  level  and  the  view  imobstructed,  since  such 
evidence  bore  on  the  question,  when  the  trespasser  was  discovered,  as  well 
as  when  he  might  have  been. 

2^'^lnjury  to  Trespasser^Discovered  Peril— Charge. 

Instructions  In  case  of  a  trespasser  on  a  railway  track  riding  a  railway 
bicycle  and  run  down  by  a  rapidly  moving  train,  which  required  of  defendant 
"the  greatest  precaution"  and  the  use  of  the  "means  and  agencies"  at  hand 
to  avoid  injury  after  discovery  of  the  peril,  were  erroneous  and  required 
qualification,  where  the  evidence  showed,  as  excuse  for  not  reversing  the 
engine,  that  it  would  have  endangered  the  train  and  passengers. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott. 

Andrews  &  Ball  and  Henry  L.  Borden,  for  appellant. 

Doremus  &  Butler  and  C.  H.  Steele,  for  appellees. 

GILL,  Associate  Justice. — This  suit  was  brought  by  appellees  to 
recover  damages  for  the  death  of  their  son,  John  Bamsey,  who  was 
struck  and  killed  by  one  of  appellants  trains.  A  trial  by  jury  resulted 
in  a  Verdict  and  judgment  for  appellees  of  which  the  railroad  company 
here  complains. 

In  August,  1903,  John  Eamsey,  the  son  of  appellees,  borrowed  a 
railroad  bicycle  and  was  riding  it  on  appellant^s  track  in  a  southerly 
direction  from  College  Station.  From  a  section  house  south  of  Col- 
lege Station  to  and  beyond  the  point  of  the  accident,  the  track  was 
straight  and  down  grade.  Appellant^s  passenger  train  which  was  due  at 
College  Station  at  7  p.  m.  was  a  few  minutes  late  and  the  engineer  in ' 
charge  was  trying  to  make  up  the  lost  time.  After  it  passed  the  section 
house  its  speed  was  unusually  fast,  the  witnesses  estimating  it  at  from 
thirty-five  to  fifty  miles  an  hour,  the  best  estimate  placing  it  at  at  least 
forty-five  miles  per  hour.  It  overtook  the  bicycle  within  aboi^t  400  feet 
of  the  water  tank,  threw  the  wheel  and  its  rider  from  the  track  and 
killed  the  rider. 

Deceased  was  not  an  employe  of  appellant  and  had  no  right  to  be 
upon  the  track.    The  bicycle  did  not  belong  to  appellant.    The  accident, 
occurred  about  7:15  p.  m.     It  was  twilight  and  the  headlight  of  the 
engine  was  lit. 

Prom  the  section  house  to  the  water  tank  is  about  one  mile.  The 
testimony  adduced  by  plaintifiEs  tended  to  show  that  the  engine  whistle 
began  to  blow  the  stock  alarm  about  1000  yards  away  from  the  point  of 
the  accident  and  that  the  train  was  actually  stopped  300  feet  beyond  the 
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point  of  collision.  A  passenger  on  the  train  at  the  time  testified  that  the 
whistle  began  to  sound  about  that  distance  from  the  point  of  col- 
lision and  that  the  air  brakes  were  applied  about  the  same  time,  but  he 
could  perceive  no  immediate  appreciable  lessening  of  its  speed.  Others 
not  in  sight  but  in  hearing  testified  that  the  alarm  whistle  sounded  for 
a  considerable  time,  one  placing  it  as  long  as  a  full  minute. 

The  substance  of  the  engineer's  statement  was  that  he  saw  an  object 
on  th^  track  ahead  of  the  train  and  he  immediately  shut  off  his  steam 
as  a  precautionary  measure;  that  when  in  about  700  feet  of  the  object 
he  saw  it  was  a  man  on  a  bicycle  and  immediately  began  sounding  the 
whistle  and  applied  the  air  brakes  in  the  emergency ;  that  on  account  of 
the  down  grade  and  the  speed  of  the  train  he  saw  he  would  not  be  able 
to  stop  the  train  in  time  and  that  his  only  hope  was  to  attract  the  man's 
attention  by  the  whistle,  which  he  continued  to  sound ;  that  he  did  not 
reverse  the  engine  drivers,  not  only  because  it  would  have  lessened  the 
effectiveness  of  the  drive  brakes,  but  because  it  would  have  probably 
burst  the  cylinder  head  and  endangered  the  train  and  passengers. 
He  stated  positively  that  he  did  all  he  could  to  stop  consistent  with  the 
safety  of  the  train  as  soon  as  he  saw  that  it  was  a  man  on  the  track, 
and  that  under  the  combined  conditions  of  speed  and  down  grade  the 
train  could  not  have  been  stopped  in  time  to  avert  the  accident.  As  to 
the  distance  within  which  such  a  train  could  have  been  stopped  the  evi- 
dence is  conflicting. 

The  court  held  that  deceased  was  a  trespasser  and  submitted  the 
issue  of  liability  only  on  the  theory  of  discovered  peril. 

Appellant  requested  the  following  special  charge  and  complaipp  be- 
cause it  was  not  given: 

"The  uncontradicted  evidence  in  this  case  shows  that  at  the  time  of 
the  accident  to  John  Ramsey,  causing  his  death,  that  the  said  John 
Ramsey  was  a  trespasser  upon  defendant's  track  and  right  of  way. 
That  is  to  say,  he  was  upon  the  private  property  of  defendant,  at  a  point 
where  he  had  no  right,  authority  or  privilege  to  be  and  at  a  place  where 
the  defendant's  road  was  fenced  for  the  purpose  of  preventing  trespassing 
thereon ;  that  the  machine  he  was  riding  did  not  belong  to  the  defend- 
ant, and  that  he  was  not  in  the  pursuit  of  any  business  for  the  defendant. 
You  are  instructed  therefore,  as  a  matter  of  law,  that  the  defendant,  its 
servants  and  employes,  owed  the  deceased  no  duty  to  keep  a  lookout 
for  him  in  order  to  discover  him,  and  the  fact  that  the  track  might  have 
been  straight  for  a  considerable  distance  to  the  north  of  the  accident, 
and  the  fact,  if  it  be  true,  that  he  could  have  been  discovered  long  prior 
to  the  time  that  he  was  discovered,  is  of  no  importance  in  this  case, 
and  will  not  be  considered  by  you  in  determining  your  verdict.  You 
will  consider,  under  the  charge  given  you  by  the  court,  the  questions 
there  submitted,  without  regard  to  what  might  have  happened  if  the 
engineer  had  discovered  the  deceased  a  long  distance  away;  or  if,  having 
discovered  him,  the  engineer  could  then  have  realized  sooner  than  he 
did  the  peril  of  the  deceased.    What  might  have  occurred  prior  to  the 
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actual  discovery  of  the  peril  of  the  deceased  on  the  part  of  the  engineer 
can  not  be  considered  by  you  in  determining  your  verdict/' 

The  charge  as  framed  was  properly  refused.  While  it  is  true  that 
the  operatives  of  a  railroad  engine  owe  to  the  public  generally  the  duty 
to  keep  a  reasonable  lookout^  it  can  have  no  bearing  on  the  issue  of 
liability  in  this  case  because  deceased's  contributory  negligence  debars 
plaintiffs  from  taking  advantage  of  such  failure  of  duty.  To  that 
extent  the  charge  requested  may  be  said  to  be  practically  correct.  But  the 
charge  goes  further  and  takes  from  the  consideration  of  the  jury  the 
straight  track  and  the  open  view.  This  is  not  sounds  for  it  was  proper  to 
consider  it  not  only  in  determining  the  truth  of  the  testimony  of  the 
engineer  but  as  a  circumstance  tending  to  show  a  discovery  of  deceased 
and  his  peril  in  time  to  stop  the  train.  That  issue  does  not  rest  entirely 
in  the  conscience  of  the  operatives  of  the  engine  but  may  be  established 
by  circumstances.  The  remainder  of  the  charge  is  correct.  If  the 
peril  was  discovered  too  late  to  stop  the  train  by  the  use  of  the  means 
as  above  defined  there  can  be  no  liability,  however  negligent  they  were 
in  failing  sooner  to  discover  it  or  whatever  the  speed  of  the  train. 
Texas  P.  Ry.  Co.  v.  Staggs,  90  Texas,  458. 

The  court  gave  the  following  as  a  part  of  its  general  charge :  ''Where 
one  is  guilty  of  contributory  negligence  in  going  upon  a  railroad  track 
the  company  may  nevertheless  be  liable  for  an  injury  to  him  if  after 
his  peril  is  actually  discovered  the  servants  of  the  company  fail  to  use 
the  greatest  precaution  to  avoid  inflicting  the  injury,  but  this  principle 
has  no  application  in  the  absence  of  actual  knowledge  of  the  peril  on 
the  part  of  the  person  inflicting  the  injury  in  time  to  avoid  injury  by 
the  means  and  agencies  at  hand." 

This  charge  is  complained  of  as  misleading,  as  omitting  the  element 
of  the  safety  of  the  train  which  it  is  the  operatives*  absolute  duty  to 
take  into  consideration. 

We  are  of  opinion  the  objection  is  well  taken.  One  agency  (reversing 
the  engine)  which  is  popularly  supposed  to  be  effective  in  stopping  a 
train  quickly,  was  not  used.  It  was  distinctly  testified  that  its  use 
would  have  been  dangerous  to  the  train.  Under  the  charge  quoted  the 
jury  might  have  concluded  that  the  engineer  should  have  abandoned 
every  other  consideration  to  the  safety  of  deceased.  They  had  been 
instructed  that  the  operatives  must  use  the  ''greatest  precaution." 
Further  on  the  court  speaks  of  their  duty  to  use  the  "means  and 
agencies  at  hand,'*  not  mentioning  the  safety  of  the  train.  The  error  is 
repeated  in  another  part  of  the  charge  where  the  duty  to  use  the  means 
and  agencies  at  hand  is  mentioned,  but  the  element  of  safety  as  to  the 
train  is  omitted.  In  one  part  of  the  charge  the  court  used  the  ex- 
pression "consistent  with  safety.*'  but  does  not  distinctly  apply  it  to  the 
safely  of  the  train. 

It  is  true  that  in  a  special  charge  addressed  primarily  to  other  phases 
of  the  case  the  right  rule  is  incidentally  laid  down,  but  we  do  not 
think  the  use  of  the  expression  "consistent  with  safety*'  in  another  por- 
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tion  of  the  charge,  or  a  correct  instruction  in  a  special  charge,  was 
sufficient  to  correct  the  error.  We  are  aware  that  under  some  state  of 
facts  the  error  might  be  harmless,  but  upon  this  record  we  can  not  so 
hold. 

Because  of  the  necessity  of  another  trial  we  do  not  pass  upon  the 
assignment  questioning  the  sufficiency  of  the  evidence  to  sustain  the 
verdict  as  to  liability.     No  other  errors  are  presented. 

For  the  reason  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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•Texas  Central  Railway  Company  v.  C.  M.  Cauble  et  al. 

Decided  June  4,  1904. 

Railroad*— Negligence— Cattle  Shipment— Change  of  Destination. 

Where  cattle  were  shipped  over  connecting  lines,  and  after  they  *  had 
passed  from  the  initial  line  to  a  connecting  line  the  owner  requested  the 
initial  line  to  have  their  destination  changed  and  it  promptly  notified  the 
oillcials  of  the  connecting  line,  but  through  their  negligence  the  change  was 
not  made,  the  initial  line  was  not  responsible  for  such  negligence  nor  a  Joint 
wrongdoer  in  relation  to  it. 

Appeal  from  the  District  Court  of  Shackelford.  Tried  below  befoije 
Hon.  W.  J.  Oxford. 

Clark  &  Bolinger,  A.  A.  Clarke,  and  Warren  &  Briggs,  for  appellant. 

Tho8.  L.  Blanton  and  J,  R.  Stuhhlejield,  for  appellees. 

STEPHENS,  Associate  Justice. — The  facts  of  the  case,  on  which 
appellee  Canble  recovered  a  verdict  and  judgment  against  appellant  and 
the  Missouri,  Kansas  &  Texas  Railway  Company  and  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  jointly  for  $451.15,  and  against  the 
Missouri,  Kansas  &  Texas  Railway  Company  for  $79.30,  are  thus  cor- 
rectly and  sufficiently  stated  in  appellant^s  brief:  "On  the  2d  day  of 
November,  1900,  the  shipment. of  cattle  in  question,  consisting  of  eight 
cars,  left  Albany  about  1  o^clock  p.  m.,  L.  C.  Huskey  going  in  charge 
of  the  entire  eight  cars.  Of  said  shipment  five  cars  were  in  the  name  of 
and  belonged  to  C.  M.  Cauble,  viz.,  three  cars  of  calves  and  two  cars  of 
cows;  the  other  three  cars  were  in  the  name  of  and  belonged  to  G.  T. 
Reynolds.  The  cattle  were  promptly  transported  to  Cisco  by  appellant, 
and  delivered  to  the  Texas  &  Pacific  Railway  Company,  and  by  it  trans- 
ferred to  and  delivered  to  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  at  Fort  Worth.  When  the  cattle  arrived  at  Denison,  L. 
C.  Huskejr,  finding  that  they  were  being  delayed,  wired  G.  T.  Reynolds 
stating  that  the  cattle  were  riding  bad  and  that  he  was  afraid  he  would 
miss  the  Monday's  market.  On  receipt  of  said  information,  and  about 
2  p.  m.,  November  3,  1903,  and  on  account  of  delay  and  the  approaching 
election,  G.  T.  Reynolds  gave  directions,  to  agent  at  Albany,  to  have  the 
destination  of  the  cattle  changed  to  Kansas  City,  Mo.,  and  also  sent  one 
or  two  messages  to  L.  C.  Huskey,  the  man  in  charge  of  the  cattle,  and 
also  ordered  destination  changed  to  Kansas  City  by  wire.  (Evidence  is 
conflicting  as  to  whether  he  directed  change  of  destination  of  the  entire 
eight  cars,  or  only  his  three  cars.)  The  agent  at  Albany  immediately 
notified  the  general  office  at  Waco  that  parties  desired  destination  of  the 
eight  cars  changed  to  Kansas  City,  whereupon  the  general  freight  agent 
of  the  Texas  Central  Railroad  Company  wired  the  Missouri,  Kansas  & 
Texas  Railway  Company  officials  of  the  request.  The  destination  of  the 
cattle  was  changed  the  following  day,  either  at  Muskogee  or  Parsons, 
Kan.^  it  not  appearing  on  whose  direction  the  destination  was  changed ; 
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that  is,  whether  upon  instruction  of  Texas  Central  Bailioad  Company  or 
G.  T.  Reynolds.  When  Mr.  Cauble  came  into  Albany  from  ranch  about 
6  p.  m.  of  November  3,  1900,  the  agent  informed  him  that  Mr.  Reynolds* 
had  had  the  destination  of  his  cattle  changed  to  Kansas  City,  whereupon 
he  immediately  requested  that  the  destination  be  changed  back  to  East 
St.  Louis,  and  sent  a  number  of  messages  for  that  purpose.  And  the 
agent  at  Albany  immediately  notified  the  general  office  of  the  Texas 
Central  Railroad  Company  that  parties  desired  cattle  to  go  through  as 
originally  billed,  and  the  general  freight  agent  of  the  Texas  Central 
Railroad  Company  at  once  sent  a  number  of  wires  to  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  officials,  recalling  former  instructions  and 
advising  that  the  parties  desired  cattle  to  go  as  originally  billed.  The 
cattle  went  to  Kansas  City.  The  Missouri,  Kansas  &  Texas  Railway 
Company  received  instructions  at  Parsons,  Kan.,  in  ample  time  to  have 
sent  the  cattle  to  East  St.  Louis,  but  negligently  failed  to  do  so,  as  will 
be  hereinafter  shown.^* 

The  Texas  Central  Railway  Company,  if  affected  by  the  acts  of  its 
agents  in  the  premises,  seems  to  have  acted  in  perfect  good  faith  in  its 
efforts  to  have  the  destination  of  the  cattle  changed  after  they  left  its 
road,  when  its  liability  as  a  carrier  ceased,  in  the  mistaken  but  reasona- 
ble belief  that  it  was  accommodating  Cauble  as  well  as  Reynolds,  and 
acted  with  due  diligence  thereafter  in  correcting  this  mistake.  But  for 
the  negligence  of  the  Missouri,  Kansas  &  Texas  Railway  Company  in 
failing  to  forward  the  cattle  to  East  St.  Louis  after  it  was  finally  noti- 
fied that  the  owners  desired  to  have  them  carried  to  that  market,  the 
cattle  would  not  have  gone  to  Kansas  City;  and  the  evidence  on  that 
issue  did  not  warrant  the  verdict  of  the  jury  in  favor  of  the  latter  com- 
pany. We  can  not  agree  with  its  contention  that  appellant  was  a  joint 
wrongdoer,  and  therefore  not  entitled  to  a  recovery  over  against  it.  In- 
deed, the  writer  is  very  much  inclined  to  the  opinion  that  the  facts  did 
not  warrant  any  recovery  at  all  against  the  appellant. 

Because  the  court  erred  in  refusing  to  set  aside  the  verdict  on  the 
issue  between  appellant  and  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, the  judgment  will  be  reversed  and  cause  remanded  for  a  new  trial, 
unless  appellee  Cauble  shall  within  twenty  days  file  a  remittitur  as  to 
appellant  Texas  Central  Railroad  Company,  in  which  case  the  judgment 
between  Cauble  and  the  other  appellees  will  be  affirmed. 

Reversed  cmd  remanded. 
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Fort  Worth  &  Denver  City  Railway  Company  et  al.  v. 

M.  H.  Shanley. 

Decided  June  4,  1904. 

1.— Carriers— Connecting    Li nee-^ln Juries  to  Freight — Burden  of  Proof. 

Where  freight  has  been  transported  by  successive  carriers  and  it  is 
damaged  en  route,  and  the  evidence  fails  to  show  on  what  particular  line 
the  injury  occurred,  the  presumption  of  law  is  that  it  occurred  upon  the  line 
of  the  last  carrier  through  whose  hands  the  freight  passed. 

2d — Same— Charge  Not  Applying  the  Rule. 

In  an  action  against  two  connecting  carriers  for  damages  to  horses  oc- 
curring on  a  through  shipment  over  their  lines  the  court  correctly  charged 
that  the  burden  was  on  plaintift  to  show  that  the  injury  did  not  occur  on 
the  terminal  line,  but  erred  in  further  instructing  that  in  case  the  Jury  found 
there  had  been  a  want  of  proper  care  in  the  transportation  of  the  horses, 
but  were  unable  to  determine  which  defendant  failed  to  exercise  the  required 
care*  the  burden  was  on  each  defendant  to  show  that  such  failure  did  not 
occur  on  its  line. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
H.  F.  Milam. 

Stanley,  Spoonts  dk  Thompson  and  Marshall  Spoonts,  toT  appellee. 

SPEER,  Associate  Justice. — This  suit  was  originally  instituted  in 
the  Justice  Court  for  precinct  No.  1,  Tarrant  County,  against  the  Fort 
Worth  &  Denver  City  Railway  Company  and  the  Colorado  &  Southern 
Railway  Company,  to  recover  damages  for  injuries  to  a  car  load  of 
horses  alleged  to  have  occurred  upon  the  lines  of  said  roads,  while  being 
transported  from  Loveland,  Colo.,  to  Granbury,  Texas.  The  car  con- 
tained twenty-eight  head  of  horses,  and  from  Loveland  was  conveyed 
over  the  line  of  the  Colorado  &  Southern  Railway  Company  to  Texline, 
thence  over  the  line  of  the  Fort  Worth  &  Denver  City  Railway  Company 
to  Fort  Worth,  where  it  was  delivered  to  the  Fort  Worth  &  Rio  Grande 
Railway  Company,  over  whose  line  it  was  further  conveyed  to  its  final 
destination.  The  horses  were  shown  to  have  Keen  in  good  condition 
when  they  were  delivered  to  the  initial  carrier,  and  were  also  shown 
to  have  been  in  a  badly  damaged  condition  when  they  were  received 
by  appllee  at  Granbury,  some  eight  or  ten  days  thereafter.  Four  days 
is  shown  to  have  been  a  reasonable  time  within  which  the  horses  should 
have  made  the  trip. 

The  rule  is  that  wh^e  freight  has  been  transported  by  successive 
carriers  and  it  is  damaged  en  route,  and  the  evidence  fails  to  show  on 
what  particular  line  the  injury  occurred,  the  presumption  of  law  is  that 
the  injury  occurred  upon  the  line  of  the  last  carrier  through  whose 
hands  the  freight  passed.  Texas  &  P.  Ry.  Co.  v.  Adams,  78  Texas,  373, 
14  S.  W.  Rep.,  666.  This  being  true,  the  court  in  this  case  properly 
instructed  the  jury  that  the  burden  of  proof  was  upon  appellee  to  show 
that  the  injury  to  his  horses  did  not  occur  on  the  Fort  Worth  &  Rio 
Grande  Railroad.    But  the  court  then  further  instructed  the  jury  as  to 
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the  burden  of  proof  with  respect  to  the  negligence  of  the  two  camera 
sued,  as  follows :  *^f  you  believe  from  the  evidence  that  one  or  both  of 
the  defendants  herein  failed  to  exercise  ordinary  care  for  the  transpor- 
tation and  delivery  of  said  car  of  horses  within  a  reasonable  length  of 
time,  and  are  unable  to  determine  from  the  evidence  which  of  said  de- 
fendants failed  to  exercise  said  care,  you  are  instructed  that  the  burden 
is  upon  each  of  said  defendants  to  show  that  such  failure  to  exercise 
ordinary  care  did  not  occur  on  its  line.'*  We  know  of  no  rule  of  law 
placing  the  burden  of  proof  upon  the  defendant  under  such  circum- 
stances. The  principle  is  well  illustrated  in  the  language  of  Mr.  Justice 
Williams  in  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Cushney,  95  Texas,  309,  67 
S.  W.  Rep.,  78,  as  follows:  "In  applying  this  rule  in  such  cases,  the 
plaintiff  proves  the  whole  amount  of  damage  which  his  property,  when 
he  received  it  from  the  last  carrier,  had  suffered  in  transportation,  and 
the  latter  must  then,  in  order  to  escape  liability,  show  that  such  dam- 
age, or  a  part,  and  what  part,  of  it  had  been  inflicted  before  it  received 
the  freight.  If  it  succeeds  in  doing  this,  the  burden  is  then  thrown  on 
the  next  preceding  carrier  to  acquit  itself  in  the  same  way."  In  the 
present  case  this  rule  was  in  part  observed,  in  that  plaintiff  was  required 
to  disprove  the  presumption  of  injury  upon  the  line  of  the  last  carrier, 
and  in  part  violated,  in  that  the  burden  was  placed  upon  each  of  the 
other  carriers  to  exonerate  itself  from  negligence.  Upon  the  appellee's 
proving  that  the  injuries  to  his  stock  did  not  occur  upon  the  line  of 
the  Fort  Worth  &  Rio  Grande  company,  the  burden  of  proof  then  lay 
upon  the  intermediate  carrier,  the  Fort  Worth  &  Denver  City  Railway 
Company,  to  show,  in  order  to  escape  liability,  that  it  was  not  respon- 
sible for  the  damage.  This  being  done  successfully,  it  would  of  course 
devolve  upon  the  initial  carrier  to  overcome  the  presumption  of  negli- 
gence arising  from  the  circumstances.  Missouri  K.  &  T.  Ry.  Co.  v.  Maz- 
zie,  29  Texas  Civ.  App.,  295,  68  S.  W.  Rep./  56. 

It  is  doubtful  if  the  circumstances  in  evidence  are  sufficient  to  sup- 
port the  verdict  and  judgment  in  appellee's  favor,  but  a  decision  of 
that  question  becomes  immaterial,  since  the  judgment  will  be  reversed 
and  remanded  for  the  error  in  the  court's  charge  upon  the  burden  of 
proof. 

The  doubt  we  have  above  indicated  grows  out  of  the  meagemess  of 
the  testimony  to  show  that  the  injuries  to  appellee's  stock  were  not  in- 
flicted upon  it  while  in  the  hands  of  the  terminal  carrier,  this  meager- 
ness  being  due,  for  the  most  part,  doubtless,  i(f  the  fact  that  he  did  not 
accompany  the  shipment  of  his  stock. 

Reversed  and  remanded. 
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Fort  Worth  &  Denver  City  Eailway  Company  v. 

Waggoner  National  Bane. 

Decided  June  4,  1904. 

1i^— Carriers^Delivery  of  Cattle  to— Charge  on  Weight  of  Evidence. 

A  requested  charere  that  before  there  would  be  a  delivery  of  the  catMe 
by  the  shipper  to  the  railway  company  and  an  acceptance  thereof  by  the 
company  the  cattle  must  not  only  have  been  placed  in  the  shippinsr  pens,  but 
the  possession  and  control  thereof  must  have  been  fixed  on  the  railway 
company;  and  if  the  shippers,  or  those  acting  for  them,  undertook  to  retain 
the  control,  care  and  custody  of  the  cattle  through  that  ni£:ht  (while  waiting 
to  be  loaded  on  the  cars),  ttiere  would  not  be  a  delivery  of  the  cattle  to  nor  an 
acceptance  thereof  by  the  company,  was  properly  refused  as  being  on  the 
weight  of  evidence,  it  being  for  the  Jury  to  say  whether  the  retention  of  the 
control  of  the  cattle  by  the  shipper  to  the  extent  shown  by  the  evidence  would 
exclude  the  conclusion  of  a  delivery,  and  the  question  being  one  of  the  inten- 
tion of  the  parties  to  the  contract. 

2.— -Same-^Notiee  of  Delivery  in  Pent. 

It  was  not  necessary  that  the  railway  company  should  have  had  actual 
notice  of  the  delivery  of  the  cattle  in  the  pens  if  the  Jury  believed  under 
the  evidence  to  that  effect  that  there  was  a  prior  agreement  that  the  shipper 
should  deliver  the  cattle  by  putting  them  In  the  pens  at  the  time  they  were 
put  there. 

Zd — Same— Negligence — Ordinary   Care. 

Charge  held  to  fairly  present  the  rule  that  the  railway  company  In 
maintaining  its  stock  pens  and  gates  would  only  be  required  to  use  ordinary 
care  to  keep  them  in  a  reasonably  safe  condition. 

4^'— 8am»^lnjury  from  Vicious  Propensities. 

A  charge  that  if  the  cattle  were  injured  by  getting  together  and  breaking 
out  of  the  stock  pens,  and  they  did  not  do  so  from  the  defects  in  the  gates 
and  fastenings  thereof,  but  from  their  inherent  vidousness,  to  find  for  the 
defendant,  sufficiently  exempted  the  defendant  from  liability  if  the  injuries 
occurred  on  account  of  plaintiff's  having  coniQned  vicious  and  unruly  bulls 
In  the  pens. 

Appeal  from  the  District  Court*  of  Wilbarger.  Tried  below  before 
Hon.  S.  P.  Huff. 

Stanley,  SpoonU  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  appellant. 
Tolbert  &  Berry,  for  appellee. 

SPEEE,  Associate  Justice.— This  is  the  ordinary  action  for  dam- 
ages to  a  shipment  of  340  head  of  cattle  from  Vernon,  Texas,  to  Kansas 
City.  Plaintiff's  petition  alleged  as  grounds  of  negligence  for  basis  of 
recovery  that  plaintiff's  assignor,  E.  J.  Cooper,  made  an  arrangement 
with  appellant's  local  agent  at  Vernon  to  furnish  the  necessary  cars  for 
the  transportation  of  the  cattle  in  question,  on  September  12,  1902,  and 
that  pursuant  to  such  arrangement  the  cattle  were  delivered  into  the 
pens  of  the  appellant,  and  accepted  by  it,  on  the  evening  of  that  day. 
That  the  pens  were  defective  and  improperly  built,  and  that  the  gates 
were  insecurely  fastened  in  the  posts,  and  otherwise  in  a  defective  con- 
dition. That  the  cattle  were  not  loaded  out  until  the  evening  of  the 
succeeding  day,  and  that  while  they  were  thus  confined  in  the  pens,  be- 
cause .of  the  defects  above  referred  to,  plaintiff*^  cattle  got  together  and 
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fought  and  bruised  each  other,  and  escaped  from  the  pens,  and  scattered 
over  the  adjacent  country  for  miles  around.  There  was  judgment  for 
the  plaintiff  for  the  sum  of  $859.71. 

Our  conclusions  of  fact,  so  far  as  such  conclusions  may  be  necessary, 
will  appear  in  connection  without  discussion  of  the  various  assignments 
of  error. 

it  is  first  complained  that  the  court  erred  in  refusing  to  submit  the 
following  special  charge :  "Before  there  would  be  a  delivery  of  the  cat- 
tle by  the  shipper  to  the  railway  company,  and  before  there  would  be  an 
acceptance  thereof  by  the  railway  company,  the  cattle  must  not  only 
have  been  placed  in  the  pens,  but  the  possession  and  control  thereof 
must  have  been  fixed  upon  the  railway  company,  and  if  the  shippers,  or 
those  acting  for  them,  imdertook  to  retain  the  control,  care  and  custody 
of  said  cattle  through  the  night  of  September  12,  1902,  then  there  would 
not  be  a  delivery  of  the  cattle  by  the  shipper,  nor  an  acceptance  thereof 
by  the  railway  company.**  Two  answers  may  be  given  to  this  conten- 
tion. (1)  The  court  in  the  third  paragraph  of  its  charge  instructed  the 
jury  that  the  liability  of  a  railway  company  as  a  common  carrier  attaches 
whenever  the  shipper  has  done  all  that  is  required  of  him  to  prepare 
his  property  for  shipment,  and  has  delivered  the  same  to  the  railway 
company  for  transportation,  and  it  has  been  accepted.  (2)  We  think 
the  requested  charge  was  upon  the  weight  of  the  evidence,  in  that  it  was 
for  the  jury  to  say  whether  the  retention  of  the  control  of  the  cattle  by 
the  shipper  to  the  extent  shown  by  the  evidence  would  exclude  the  con- 
clusion of  a  delivery  of  the  cattle  to  the  appellant.  It  was  a  question 
of  the  intention  of  the  parties  to  the  contract,  and  the  jury  should  not 
be  hampered  in  its  consideration  of  this  character  of  question  by  a 
charge  such  as  the  one  imder  consideration. 

The  next  assignment  of  error  is  also  predicated  upon  the  refusal  of 
the  court  to  give  a  special  charge,  which  is  follows :  "If  you  find  and 
believe  from  the  testimony  that  the  arrangement  was  to  obtain  cars  and 
ship  the  cattle  out  on  September  13th,  and  that  the  cattle  were  brought 
in  and  penned  on  September  12th  by  the  shipper,  and  that  the  railway 
company  had  no  notice  or  knowledge  thereof,  and  that  the  pens  of  the 
railway  company  were  used  by  the  shippers  for  their  own  convenience  in 
holding  the  cattle  until  the  time  of  shipment,  then  you  will  find  for  the 
defendant.**  The  testimony  for  plaintiff  was  to  the  effect  that  an  agree- 
ment had  been  entered  into  by  which  the  cattle  were  to  be  penned,  as 
they  were,  on  September  12th;  and  that  the  agent  of  appellant  had 
actual  notice  that  the  cattle  had  been  placecl  in  the  pens,  and  also  had 
actual  notice  of  the  defective  condition  of  such  pens  and  gates.  An  ' 
examination  of  the  testimony  for  the  appellant  shows  that  while  the 
agent  denied  knowing  that  the  cattle  had  actually  been  placed  in 
the  pens,  yet  it  is  not  denied  that  the  agreement  and  understanding  was 
that  the  cattle  were  to  be  placed  in  the  pens  on  the  12th  as  contended 
by  the  plaintiff.  So  that  in  this  state  of  the  evidence  the  mere  fact  that 
the  appellant  did  not  have  actual  notice,  if  it  did  not,  that  the  cattle 
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had  been  placed  in  the  pens  would  not  relieve  it  from  liability,  and  the 
charge  was  therefore  properly  refused. 

Special  charges  2  and  4  requested  the  submission  of  the  rule  of  law, 
that  in  maintaining  its  stock  pens  and  gates  the  appellant  would  only  be 
required  to  exercise  ordinary  care  to  keep  them  in  a  reasonably  safe  con- 
dition. In  this  respect  the  court  in  its  main  charge  directed  the  jury 
as  follows :  "If  you  shall  find  and  believe  from  the  evidence  that  E.  J. 
Cooper  and  plaintiff  delivered  said  cattle  in  accordance  with  the  alleged 
contract,  and  that  the  defendant  received  them  for  shipment  as  alleged, 
and  in  accordance  therewith  said  cattle  were  placed  in  the  stock  pens  of 
defendant  prepared  for  receiving  and  holding  cattle  for  shipment,  and 
that  swA  pens  were  insecure,  and  by  reason  of  such  defects  as  alleged 
in  said  pens  said  cattle  escaped  and  got  together  and  were  thereby  dam* 
aged,  and  you  further  find  that  such  defects,  if  any,  were  the  proximate 
cause  of  the  injury  and  damage,  if  any,  to  said  cattle,  and  that  keeping 
and  maintaining  the  pens  in  the  condition  they  then  were  was  negli- 
gence on  the  part  of  the  defendant,  then  you  will  find  for  the  plaintiff 
the  damages  sustained,"  etc.  The  court  had  previously  defined  negli- 
gence. This,  we  think,  was  a  fair  presentation  of  the  matter  sought 
to  be  reached  by  the  special  charges  refused. 

Special  charge  number  6,  wherein  appellant  sought  to  excuse  itself 
from  liability  if  the  injuries  occurred  on  account  of  plaintiff's  having 
confined  vicious  and  unruly  bulls  in  the  pens,  was  properly  refused,  be- 
cause this  defense  was  sufficiently  presented  in  the  eleventh  paragraph 
of  the  main  charge,  wherein  the  jury  was  told  that  if  "the  cattle  were 
injured  by  getting  together  and  breaking  out  of  the  stock  pens  of  the 
defendant,  and  they  did  not  do  so  from  the  defects  in  the  gates  and  fas- 
tenings thereof,  but  from  their  inherent  viciousness,"  to  find  for  the 
appellant.  Clearly  the  court  did  not  err  in  refusing  to  summarily  direct 
the  jury  to  find  against  appellee  as  to  the  cattle  alleged  to  have  been 
lost.  While  the  evidence  does  not  show  beyond  a  possibility  that  the 
cattle  were  lost,  yet  it  is  sufficient,  we  think,  to  support  such  a  conclu- 
sion. 

We  do  not  think  there  was  any  error  in  admitting  the  testimony  of 
the  witnesses  Cooper  and  Dyer,  with  reference  to  the  extent  of  the  dam- 
age to  the  cattle  in  question.  In  some  of  the  cases,  notably  the  Wright 
case,  21  S.  W.  Rep.,  80,  a  witness'  conclusion  as  to  the  amount  of  dam- 
ages sustained  by  stock  has  been  excluded  where  the  evidence  did  not 
indicate  that  the  witness  in  forming  his  estimate  had  taken  into  con- 
sideration only  such  elements  of  damage  as  were  recoverable  in  the  case. 
But  we  know  of  no  case  where  the  witness  shows  himself  qualified  to 
express  an  opinion,  and  the  evidence  further  indicates  that  in  giving  his 
estimate  he  takes  into  consideration  only  the  legitimate  elements  of 
damage,  such  testimony  has  been  rejected.  On  the  contrary,  we  think 
it  ought  to  be  admitted.  Chicago  R.  I.  &  T.  Ry.  Co.  v.  Halsell,  35 
Texas  Civ.  App.,  — ,  9  Texas  Ct.  Rep.,  941,  and  cases  there  cited.  An 
examination  of  the  bills  taken  to  the  court's  rulings  upon  this  testimony 
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discloses,  we  think,  that  in  making  the  estimates  of  damage,  the  witnesses 
considered  nothing  that  was  improper  to  be  considered  in  arriving  at 
their  conclusion.  The  record  otherwise  shows  a  suflScient  familiarity 
upon  the  part  of  the  witnesses  with  cattle  and  their  values,  to  enable 
them  to  testify  in  this  respect. 

We  think  the  evidence  in  this  case  sufficient  to  warrant  the  finding 
of  the  jury  in  effect  that  the  cattle  were  delivered  to  and  accepted  by  the 
appellant  in  its  pens  on  September  12th ;  that  the  pens  and  gates  were 
defective,  and  that  such  defects  existed  by  reason  of  the  negligence  of 
the  appellant,  and  that  appellee  has  sustained  damage  in  the  amount 
of  the  verdict  by  reason  of  such  negligence. 

The  judgment  is  affirmed. 

Affiffned, 

Writ  of  error  refused. 
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Port  Worth  &  Denver  City  Eailway  Company  v. 

Dave  Alexander. 

Decided  June  4,  1904. 

Id — Carriers— Cattle  Shipment — Weak  Condition  of  Cattle. 

Where  a  carrier  accepts  for  transportation  cattle  which  are  weak  and 
thin,  but  able  to  be  transported,  and  its  negrligence  proximately  causes 
injury  or  concurs  with  the  condition  of  the  cattle  in  producing  injury  to 
them,  the  carrier,  it  seems,  may  be  held  liable  for  the  full  extent  of  the 
injury.  See  charge  held  to  sufficiently  exempt  the  carrier  from  liability  for 
injury  resulting  from  the  condition  and  inherent  weakness  of  the  cattle. 

2L — Same— Habitual   Negligence^Proximate  Cause. 

Habitual  negligence  of  the  carrier  in  transporting  cattle  resulting  In 
Injury  to  them  is  no  defense,  nor  is  negligence  on  the  part  of  the  shipper 
as  to  their  condition  unless  it  proximately  contributed  to  the  injury. 

3d — Sams— Charge  as  to  Spscifio  Fsaturs  of  Nsgligsnce. 

Where  the  main  charge  throughout  was  replete  with  instructions  to  the 
jury  to  find  for  the  plaintiCC  only  in  the  event  there  was  negligence  on 
defendant's  part  proximately  resulting  in  the  injury,  it  was  not  error  to 
refuse  a  special  charge  excluding  from  consideration  certaih  phases  of  the 
Injury  because  a  certain  benefit  to  the  condition  of  the  cattle  may  have  also 
resulted  from  the  particular  action  causing  that  injury. 

4^^ams— Chargs^Dslay  and   Rough   Handling. 

A  requested  charge  was  properly  refused  which  would  have  precluded 
plaintiff  from  recovery  of  damages  occasioned  by  the  delays  and  rough 
handling  of  the  cattle  en  route. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  J.  A.  Nabers. 

Stanley,  Spoonts  £  Thompson  and  J.  H.  Barwise,  Jr.,  for  appellant. 

Tolbert  &  Berry,  for  appellee. 

SPEEK,  Associate  Justice.— Appellee  sued  appellant  in  the  Dis- 
trict Court  of  Wilbarger  County,  and  recovered  judgment  in  the  sum 
of  $680  for  damages  to  a  shipment  of  394  head  of  stock  cattle  from 
Vernon  to  Dalhart,  a  distance  of  some  260  miles. 

Appellant  first  complains  that  the  court  erred  in  refusing  to  give  its 
special  charge  number  6.  The  issue  sought  to  be  submitted  by  this 
charge  was  sufficiently  presented  in  the  eighth  paragraph  of  the  court^s 
charge  in  the  following  words:  "If  you  shall  find  and  believe  from 
the  evidence  that  the  cattle  of  plaintiff  were  shipped  over  the  road  of 
the  defendant  and  that  they  died  or  were  injured  from  no  act  of  negli* 
gence  of  the  defendant  or  its  employes,  or  that  they  were  not  so  injured 
by  detention  at  stock  pens  or  delayed  (delay)  in  transportation  or  rough 
handling,  or  if  you  find  the  same  were  injured  but  it  was  from  the 
inherent  weakness  of  the  cattle,  or  that  their  condition  was  such  that 
they  could  not  make  such  voyage  without  such  injury,  then  you  will 
find  for  the  defendant."  Texas  &  P.  Ry.  Co.  v.  Dawson,  34  Texas 
Civ.  App.,  — y  9  Texas  Ct.  Rep.,  63.  Moreover,  special  charge  number 
6  was  defective  in  that  it  was  nowhere  required  theiein  that  the  prior 
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treatment  by  appellee  of  his  cattle  in  ridding  them  of  ticks  must  have 
proximately  caused  or  contributed  to  cause  the  injuries  complained  of. 
If  for  any  reason  appellee's  cattle  were  weak  and  thin  but  able  to  be 
transported,  yet  notwithstanding  their  condition  appellant  accepted 
such  cattle  and  its  negligence  proximately  caused  or  concurred  with 
the  condition  of  such  cattle  to  produce  injury,  we  are  not  prepared  to 
admit  that  it  would  not  be  liable  to  the  full  extent  of  the  injury  done. 
See  Chicago  R.  I.  &  T.  Ry.  Co.  v.  Dawson,  supra. 

We  are  referred  by  appellant  to  the  case  last  cited  in  support  of  its 
contention  that  the  following  special  charge  should  have  been  given: 
"Even  though  you  find  that  some  cattle  were  killed  and  others  injured ; 
yet  if  you  further  find  and  believe  from  the  testimony  that  there  is 
some  injury  results  from  the  transportation  of  cattle  on  trains,  and  such 
cattle  were  so  injured  through  such  cause,  then  as  to  such  injury  you 
will  find  for  defendant.'^  In  the  Dawson  case  the  special  charge  re- 
quested, and  for  the  refusal  of  which  the  cause  was  reversed,  read  as 
follows :  "If  you  believe  from  the  evidence  in  this  case  that  the  cattle 
in  controversy  were  poor  and  weak  and  thin  and  that  the  proximate 
cause  of  the  damage  to  plaintiff's  cattle  was  their  poor  condition,  then 
you  will  find  for  the  defendant."  There  is  little  similarity  between 
that  and  the  present  requested  charge.  Here  the  charge  does  not  even 
require  that  the  causes  enumerated  shall  have  proximately  resulted  in 
the  injuries  sued  for,  and  is  inaccurate,  in  that  "such  causes''  may  have 
themselves  been  negligence.  That  there  is  habitual  negligence  in  trans- 
porting cattle  resulting  in  injury  to  them  is  no  defense. 

Special  charges  2  and  3  were  sufBciently  embraced  in  the  main  charge 
of  the  court. 

Complaint  is  next  made  of  the  refusal  of  special  charge  number  5, 
which  is  as  follows:  *^ven  though  you  should  find  and  believe  from 
the  testimony  that  the  cattle  were  delayed  at  Amarillo  for  a  number  of 
hours,  and  even  though  you  should  find  and  believe  from  the  testimony 
that  an  ordinary  prudent  and  careful  person  under  the  same  or  similar 
circxmistances  would  not  have  unloaded  the  cattle  at  Amarillo,  and  you 
further  find  and  believe  from  the  testimony  that  by  such  imloading  of 
the  cattle,  and  the  watering  of  same,  they  were  strengthened  and  bene- 
fited and  thereby  better  enabled  to  undergo  the  balance  of  the  journey, 
then  you  are  instructed  that  there  would  be  no  liability  on  the  part  of 
the  defendant  for  such  delay,  and  this  part  of  the  case  should  be  ex- 
cluded from  your  consideration  in  making  up  your  verdict."  In  this 
connection  it  is  well  to  note  that  the  issue  pleaded  by  appellant,  to  wit, 
that  there  was  no  negligence  in  unloading  the  cattle  at  Amarillo  for 
food,  water  and  rest^,  was  submitted  in  the  language  of  appellant'^ 
special  charge  number  4.  The  main  charge  throughout  is  replete  with 
instructions  to  the  jury  to  find  for  appellee  only  in  the  event  there  was 
negligence  proximately  resulting  in  injury,  and  there  could  have  been 
no  harm  in  refusing  the  special  charge  above  quoted. 

The  following  special  charge  was  also  requested :     "Even  though  you 
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should  find  and  believe  from  the  testimony  that  the  plaintiff  herein  had 
delivered  the  cattle  to  the  railway  company  prior  to  the  time  they  were 
loaded,  and  even  though  you  further  find  and  believe  from  the  testi- 
mony that  the  railway  company  had  accepted  the  cattle  prior  to  the 
time  they  were  loaded,  yet  if  you  further  find  and  believe  from  the  tes- 
timony that  the  railway  company  has  exercised  ordinary  care  and  pru- 
dence in  the  construction  and  maintenance  of  its  stock  pens,  and  that 
the  pens  at  Vernon  are  such  as  were  in  common  and  general  use  for 
shipping  purposes,  and  were  such  as  wei;e  used  on  railroads  throughout 
the  country,  then  in  that  event,  the  railway  company  would  not  be  liable 
to  the  plaintiff  for  any  damages,  even  though  his  cattle  sustained  injury 
or  damage  while  in  such  pens  awaiting  shipment.^^  The  foregoing 
charge,  if  it  otherwise  stated  a  correct  proposition  of  law,  was  neverthe- 
less properly  refused,  because,  if  given,  it  would  have  precluded  appel- 
lee from  a  recovery  of  damages  occasioned  by  the  delays  and  rough 
handling  en  route. 

We  find  no  evidence  whatever  that  would  have  authorized  the  giving 
of  special  charge  number  9,  which  sought  to  relieve  appellant  upon  the 
doctrine  of  avoidable  consequences,  because  of  appellee's  supposed  fail- 
ure to  properly  care  for  his  cattle  while  in  the  hands  of  appellant. 

All  assignments  are  overruled,  and  the  judgment  is  affirmed. 

Writ  of  error  refused. 
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Western  Union  Telegraph  Company  v.  H.  C.  Hamilton. 

Decided  June  4,  1904. 

1. — Telegraphs— Mental    Anguish — Remoteness  of  Consequence^^Notioe. 

Plaintiff  was  advised  by  telefirrain  that  his  wife  was  very  ill,  and  that 
an  operation  for  strangrulated  hernia  would  have  to  be  performed,  but 
throuirh  neglig^ent  mistake  in  transmission  the  delivery  of  the  message  was 
delayed  so  that  when  plaintiff  reached  home  he  was  unable  to  view  the 
remains  of  his  wife  because  decomposition  had  set  in  and  the  coffin  was 
closed.  The  wife  was  a  largre,  flashy  woman,  and  decomposition  had  set  in 
rapidly.  Held  that  the  mental  angruish  caused  was  not  a  result  too  remote 
and  speculative  to  constitute  a  basis  of  recovery,  and  that  such  results  as 
occurred  must  be  held  to  have  reasonably  been  within  the  contemplation  of 
the  telegraph  company  at  the  time  it  received  the  message,  though  it  had 
no  other  notice  than  that  given  by  the  telegram. 

^.— Same. 

Telegraph  companies,  as  common  carriers  of  messages  and  engaged  in 
a  business  quasi  public  in  character,  can  not  be  relieved  of  the  results  of 
negligence  because  the  conditions  of  the  persons  affected  thereby  were  un- 
usual, but  must  be  held  to  know  that  unusual  results  often  will  and  do 
naturally  arise  and  flow  from  a  want  of  proper  care  in  the  transmission  and 
delivery  of  telegraphic  messages. 

8^— Same— Time  of  Delivery  of  Message  Not  Shown— Charge. 

Where  the  evidence  showed  that  the  message  was  not  delivered  within 
a  reasonable  time,  on  account  of  an  error  in  the  name  occurring  in  trans- 
mission, and  was  deposited  in  the  postofflce,  the  fact  that  it  reached  the 
addressee,  the  time  and  manner  of  delivery  to  him  not  appearing  in  the 
evidence,  did  not  warrant  an  instruction  in  defendant's  favor  upon  the 
theory  that  prima  facie  the  defendant  had  shown  a  compliance  with  the 
contract  of  transmission  and  it  devolved  on  plaintiff  to  show  definitely  when 
and  how  the  message  was  received  by  him,  the  evidence  as  to  delay  In  de- 
livery being  sufficient  to  shift  the  burden  of  proof  to  defendant.     . 

4rf— Same— Charge— Calling  Attention  to  Amount  Claimed. 

In  an  action  of  damages  against  a  telegraph  company  a  charge  instruct- 
ing that  the  jury,  in  the  event  they  found  for  plaintiff,  should  allow  him 
"such  damages  as  would  be  sufficient  to  compensate  him  for  his  mental  suf- 
fering, but  in  no  event  to  exceed  the  amount  plaintiff  has  sued-  for,  to  wit, 
$1900,"  was  not  erroneous  because  calling  attention  in  that  manner  and  con- 
nection to  the  amount  claimed. 

5w— Same^Evidence  of  Mental  Suffering. 

The  admission  of  testimony  of  a  witness  to  the  effect  that  he  saw  plain- 
tiff on  the  train  on  his  way  home  after  the  receipt  of  the  delayed  message, 
and  that  he  seemed  very  much  distressed  and  depressed,  was  not  reversible 
error  on  the  ground  that  defendant  was  not  liable  for  the  sorrow  and  dis- 
tress experienced  by  plaintiff  on  account  of  the  death  of  his  wife,  the  evi- 
dence showing  that  pliantiff  had  then,  by  a  second  message,  been  advised 
of  the  death  of  his  wife,  and  it  not  appearing  but  that  his  distress  was 
largely  due  to  the  then  improbability  of  his  being  able  ^o  reach  home  in 
time  to  see  the  body  of  his  wife  before  buriaL 

6^— Same-^Verdict  Not  Excessive. 

A  verdict  for  $1316  against  a  telegraph  company  for  mental  anguish 
resulting  from  delay  in  the  delivery  'of  a  message  preventing  plaintiff  from 
reaching  home  in  time  to  view  the  remains  of  his  wife  before  burial,  held 
not  excessive. 

Appeal  from  the  District  Court  of  Hardeman.    Tried  below  before 
Hon.  S.  P.  Huff. 

Huff,  Barwise  &  Huff,  N.  L.  Lindsley,  and  Oeo.  H.  Fearons,  for  ap- 
pellant. 

Fires  &  Decker,  for  appellee. 
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CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
appellee^s  favor  for  the  sum  of  $1316,  as  damages  resulting  to  appellee 
because  of  appellants  negligence  in  the  failure  to  deliver  the  following 
message:  "Quanah,  Texas,  October  25,  1902. — To  H.  C.  Hamilton, 
Roswell,  New  Mexico:  Come  home  at  once.  Your  wife  is  very  ill. 
Will  have  to  operate  for  strangulated  hernia.  Care  H.  T.  Benton. 
(Signed)  J.  T.  Horton."  The  evidence  is  sufficient  to  support  the  jury's 
verdict  to  the  effect  that  appellant  was  guilty  of  the  alleged  negligence 
in  failure  to  deliver  this  telegram  with  reasonable  expedition. 

Evidence  in  behalf  of  appellant  tended  to  show  that,  as  delivered  in 
Roswell,  the  letter  "H"  in  H.  T.  Benton's  name  was  received  by  the 
operator  as  "K."  The  operator  and  delivering  agent  testified  that  they 
knew  no  one  in  Roswell  by  the  name  of  H.  C.  Hamilton ;  that  they  knew 
a  Henry  Benton,  but  knew  of  no  K.  T.  Benton ;  that  due  effort  had  been 
made  to  find  both  Hamilton  and  K.  T.  Benton,  but  being  unable  to  find 
either,  the  telegram  was  mailed  as  addressed  for  rural  mail  delivery. 
The  transmitting  operator  at  Quanah  testified  that  the  telegram  was 
transmitted  care  "H.^'  T.  Benton,  as  addressed,  and  not  K.  T.  Benton; 
that  the  telegraphic  characters  necessary  in  indicating  the  letters  "K'' 
and  "H"  are  entirely  dissimilar,  and  that  there  is  no  similarity  betweeji 
the  two  letters  in  sound  on  the  keys.  The  receiving  operator  also  testi- 
fied that  if  the  operator  sending  the  message  had  sent  it  "H"  a  careful 
operator  should  have  received  it  "H" ;  that  the  letter  "H"  and  the  letter 
"K"  are  radically  different  in  character,  and  there  should  have  been  no 
mistake — thus  tending  to  exclude  the  theory  advanced  by  appellant  that 
it  was  without  negligence  in  the  transmission  of  the  telegram  or  in  its 
receipt  at  Roswell.  H.  T.  Benton  was  a  well-known  keeper  of  a  board- 
ing-house in  Roswell.  Appellee,  who  was  a  brother-in-law  of  H.  T.  Ben- 
ton, was  boarding  with  him,  and  had  the  telegram  been  delivered 
promptly,  as  might  have  been  done  on  the  day  of  its  transmission,  appel- 
lee could  and  would  have  arrived  in  Quanah  in  time  to  have  viewed  the 
remains  of  his  wife  before  her  burial.  Appellee  testified,  however,  that 
some  time  after  the  noon  hour  on  the  next  day,  October  26th,  Benton, 
who  in  manner  and  at  time  not  shown  had  received  the  telegram,  deliv- 
ered it  to  him ;  that  he  took  the  first  train  out  of  Roswell  in  the  direc- 
tion of  Quanah,  arriving  at  the  latter  place  at  about  10  o'clock  on  Octo- 
ber 29,  1902,  at  which  time  appellee  was  advised  by  those  in  charge  of 
his  wife's  remains  that  the  body  was  so  far  advanced  in  decomposition 
that  he  could  not  see  her.  The  coffin  accordingly  was  not  opened  and 
the  body  was  buried  the  same  day.  It  further  appears  that  the  operation 
upon  appellee^s  wife  was  about  11  o'clock  p.  m  on  October  25th,  and 
that  she  died  at  3 :30  a.  m.  on  the  following  morning.  Mrs.  Hamilton 
was  a  very  large  lady,  weighing  something  like  300  pounds,  and  appel- 
lant offered  evidence  tending  to  show  that  decomposition  began  very 
soon  after,  if  not  before,  her  death,  and  that  because  of  the  size  of  her 
body  there  was  greater  difficulty  in  so  embalming  the  body  as  to  main- 
tain it  in  proper  condition  to  be  viewed  by  appellee  upon  his  arrival. 
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By  exception  to  the  petition,  and  by  assignment  attacking  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict,  appellant  insists  that  the 
mental  anguish,  which  the  proof  shows  appellee  suffered,  which  resulted 
'^frorn  his  inability  to  view  the  remains  of  his  dead  wife  on  accoimt  of 
the  decomposition  of  her  body,  is  not  such  an  injury  as  the  law  would 
undertake  to  allow  compensation  for,"  and  that  such  result  is  too 
"remote,  contingent  and  speculative  to  constitute  the  basis  of  any  legal 
recovery ;  that  such  damages  can  not  be  said  to  be  such  as  are  reasonably 
within  the  contemplation  of  the  telegraph  company  at  the  time  it  receive:* 
the  message,"  it  appearing  that  appellant  had  no  other  notice  than  that 
given  by  the  telegram. 

We  think  the  assignments  involving  these  questions  should  be  over- 
ruled. The  message  indicates  a  serious  condition  of  appellee's  wife,  and 
the  results,  as  stated,  of  appellant's  negligence  in  the  case  under  consid- 
eration we  think  such  as  were  fairly  and  reasonably  to  have  been  antici- 
pated. As  said  in  McAUen  v.  Telegraph  Co.,  70  Texas,  243 :  "In  cases 
of  tort  the  rule  is,  the  wrongdoer  shall  be  answerable  for  all  the  injuri- 
ous consequences  of  his  tortious  acts,  which,  according  to  the  usual  course 
of  events  and  general  experience,  were  likely  to  ensue,  and  which,  there- 
fore, when  the  act  was  committed,  he  may  reasonably  be  supposed  to  have 
foreseen  and  anticipated."  See,  also,  W.  U.  Tel.  Co.  v.  Lynn,  87 
Texas,  7. 

Nor  do  we  think  appellant  relieved,  as  contended,  by  its  want  of  actual 
notice  of  the  fact  that  appellee's  wife  was  large  in  person,  and  that  de- 
composition was  rapid.  Wliere  there  was  some  evidence  to  the  effect 
that  successful  embalmment  is  more  diflBcult  in  the  case  of  large  bodies, 
yet  there  is  nothing  in  the  evidence  to  indicate  that  in  the  instance  be- 
fore us  approved  methods  were  not  used,  or  that  difficulties  other  than 
such  as  naturally  arise  had  been  met  with  in  the  process.  Appellant 
was  engaged  in  the  business  of  transmitting  messages  of  serious  import 
for  the  public,  a  duty  somewhat  analogous  to  that  of  a  common  carrier. 
In  the  case  of  common  carriers  the  contention  has  been  several  times 
urged,  as  here,  that  the  wrongdoer  was  not  liable  for  results  arising  from 
some  peculiar  condition  of  the  individual  involved  of  which  the  carrier 
had  no  actual  notice.  But  we  have  uniformly  ruled  that  a  common  car- 
rier can  not  be  relieved  of  the  results  of  negligence  because  the  condition 
of  the  person  affected  thereby  was  unusual.  Carriers  of  passengers  exer- 
cise their  business  "in  the  light  of  an  imputed,  if  not  actual,  knowledge 
that  the  aged  and  the  infirm  and  those  in  delicate  condition  may  and  do 
constantly  travel  on  the  passenger  trains  of  the  country."  See  Pecos  & 
N.  T.  Ry.  Co.  v.  Williams,  34  Texa»  Civ.  App.,  —,  78  S.  W.  Rep.. 
5,  and  authorities  therein  cited.  We  think  the  principle  so  applied  in 
the  case  of  a  common  carrier  should  also  apply  to  one  engaged  in  the 
business  of  appellant.  Its  business  is  quasi  public  in  character.  It 
should  be  held  to  know  that  the  young,  the  old,  the  large,  the  small,  and 
the  infirm  may  be,  as  they  often  are,  involved  in  the  subject  matter  of 
messages  transmitted,  and  that  unusual  results  often  will  and  do  natur- 
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ally  arise  and  flow  from  a  want  of  proper  care  in  their  transmission  and 
delivery. 

Complaint  is  also  made  of  the  court^s  refusal  to  give  the  following 
special  charge:  "The  proof  in  this  case  shows  without  contradiction 
that  the  message  in  controversy  was  delivered  to  be  sent  from  Quanah, 
Texas,  to  Roswell,  N.  M.,  to  H.  C.  Hamilton,  in  care  of  H.  T.  Benton. 
The  proof  further  shows  without  contradiction  that  the  message  in  con- 
troversy was  delivered  to  H.  C.  Hamilton  by  H.  T.  Benton,  and  there  was 
no  testimony  in  this  case  showing  or  tending  to  show  when  H.  T.  Benton 
came  into  possession  of  the  message.  You  are  therefore  instructed  to 
return  a  verdict  for  the  defendant.^*  While  the  facts  are  as  stated  in 
this  special  charge,  we  think  it  was  properly  refused.  Appellants  con- 
tention is  in  effect  that  a  delivery  of  the  telegram  to  Benton  constituted 
"full  performance  of  the  obligation  of  the  telegraph  company,"  and  that 
under  the  facts  stated  "the  burden  of  proof  was  fixed  upon  appellee  to 
show  affirmatively  that  the  message  was  not  delivered  to  H.  T.  Benton 
with  reasonable  promptness  and  dispatch."  We,  however,  are  unable  to 
agree  with  this  contention.  Appellant's  obligation  was  not  only  to  de- 
liver the  telegram  but  also  to  deliver  it  within  a  reasonable  time.  It  is 
undisputed  that  it  was  not  delivered  to  Hamilton  or  Benton  in  the  first 
instance.  On  the  contrary  it  was  deposited  in  the  postoffice  with  incor- 
rect  address  and  for  delivery  at  some  point  in  the  rural  district  not 
shown.  It  does  not  appear  how  or  when  H.  T.  Benton  in  fact  received 
it,  and  we  think  the  facts  show  at  least  prima  facie  negligence  on  appel- 
lant's part  in  the  delivery  of  the  telegram,  and  the  burden  rested  upon 
appellant  under  the  circumstances  to  show  if  such  was  the  fact  that,  not- 
withstanding its  improper  deposit  in  the  postoffice,  the  telegram  had 
reached  H.  T.  Benton  within  such  time  as  to  have  enabled  appellee  to 
have  taken  the  earliest  train  out  of  Roswell  after  its  receipt  by  appellants 
operator  at  that  place. 

Vigorous  complaint  is  ateo  made  of  the  court's  charge  wherein  the 
jury  were  instructed  that  in  the  event  they  found  for  appellee  they  would 
allow  him  "such  damages  as  would  be  sufficient  to  compensate  him  for 
his  mental  suffering,  but  in  no  event  to  exceed  the  amount  plaintiff  has 
sued  for,  to  wit,  $1900."  While  a  reference  in  such  connection  to  the 
amount  claimed  by  plaintiff  in  his  petition  has  been  frequently  depre- 
cated, no  case  has  been  cited  in  which  a  judgment  has  been  reversed  for 
this  cause  where,  as  here,  the  court  gave  the  proper  rule  to  guide  the  jury 
in  estimating  the  damages.  The  charge  here,  in  effect,  limited  the  jury 
in  the  assessment  of  damages  to  such  sum  as  was  sufficient  to  "compen- 
sate" appellee  for  his  mental  suffering,  and  we  can  not  think  it  probable 
that  a  jury  of  the  qualifications  required  under  our  law  would  in  the 
estimation  of  damages  lose  sight  of  the  rule  by  which  they  were  in- 
structed to  be  guided,  and  be  influenced  by  a  casual  reference  by  the 
court  in  his  charge  to  the  amount  claimed  by  the  plaintiff.  The  amount 
claimed  was  placed  before  the  jury  when  the  plaintiff  read  his  petition, 
and  we  are  unable  to  see  how  the  court's  reference  thereto  could  preju- 
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dice  appellant.    Heiligmann  v.   Hose,  81   Texas,   224;   Brunswick   v. 
White,  70  Texas,  512 ;  Texas  &  P.  Ry.  Co.  v.  HuflEman,  83  Texas,  290. 

We  find  no  error  in  the  court's  modification  of  appellant's  special 
charge  number  8,  which  was  given  to  the  jury. 

The  witness  Kendall  was  permitted  over  appellant's  objection  to  tes- 
tify that  he  noticed  appellee  at  Eoswell  and  on  the  train  to  Amarillo,  and 
that  he  seemed  very  much  distressed  and  depressed.  It  must  be  con- 
ceded that  appellant  is  not  liable  for  appellee's  distress  occasioned  by  the 
fact  of  the  death  of  his  wife,  for  this  occurred  before  it  was  possible  for 
appellee  to  have  arrived  at  Quanah  after  the  delivery  of  the  telegram 
in  question  for  transmission.  But  can  it  be  with  certainty  said  that 
there  is  no  evidence  tending  to  show  that  appellee  at  the  time  he  started 
from  Roswell,  and  on  the  way,  had  reason  to  anticipate  the  decomposed 
condition  of  his  wife,  and  to  know  that  he  would  be  unable  to  view  her 
remains  on  his  arrival  at  home  ?  On  the  same  day  the  telegram  in  ques- 
tion was  delivered  appellee  received  a  second  informing  him  of  the  death 
of  his  wife.  He  knew  the  time  necessary  to  make  the  journey  and  of 
the  long  time  intervening  between  his  wife's  death  and  of  his  arrival 
at  Quanah,  and  he  may  reasonably  have  apprehended  the  very  condition 
with  which  he  was  ultimately  confronted.  But  if  it  be  conceded  that 
the  testimony  was  objectionable,  it  further  appears  that  after  Kendall 
had  testified  and  during  the  cross-examination  of  another  witness,  some 
fifteen  or  twenty  minutes  after  the  objectionable  testimony  had  been 
delivered,  the  court,  of  its  own  motion,  stated  that  he  believed  that  he 
had  committed  error  in  admitting  the  testimony  of  the  witness  Kendall, 
and  stated  that  he  would  exclude  all  such  testimonv,  and  so  instructed 
the  jury.  We  therefore  hardly  feel  prepared  to  hold  that  this  incident 
of  the  trial  is  sufficient  to  require  a  reversal  of  the  judgment.  There  is 
nothing  in  the  record  indicating  that  it  was  prejudicial  to  appellant, 
unless,  perhaps,  the  size  of  the  verdict.  The  verdict  seems  large,  but  we 
have  been  unable  to  declare  it  to  be  excessife  as  urged,  and  we  accord- 
ingly overrule  the  assignment  relating  to  this  matter. 

Other  assignments  have  been  carefully  examined  but  we  find  nothing 
in  them  presenting  reversible  .error,  or  that  is  profitable  to  discuss. 
They  are  accordingly  all  overruled;  and  believing  that  the  evidence 
established  the  material  allegations  of  appellee's  petition,  and  feeling 
unable  to  say  that  the  verdict  is  excessive,  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Tatlob  v.  Lewis.  305 

Cabteb  Taylor  et  al.  v.  J.  C.  Lewis  bt  al. 

Decided  June  4,  1904. 

Boundaries— Construction  of  Calls. 

Where  one  of  the  lines  of  an  original  survey  was  not  actually  run  out, 
but  it  called  for  course  und  distance  and  also  for  the  line  of  a  prior  survey 
on  that  side,  which  could  be  reached  only  by  exceeding  the  call  for  distance, 
and  there  was  evidence  that  it  was  intended,  in  making  such  survey  and 
location,  to  cover  all  the  vacant  land  up  to  such  adjacent  prior  survey,  it 
should  have  been  left  to  the  jury  to  determine  where  the  line  should  extend 
to,  and  whether  the  intent  of  the  locator  was  in  fact  to  include  all  of  the 
vacant  land  there. 

Appeal  from  the  District  Court  of  Knox.  Tried  below  before  Hon. 
H.  B.  Jones. 

Glasgow  &  Kenan  and  C.  E.  Coombs^  for  appellant. 

O.  B.  Landrum,  J.  M,  Morgan,  and  L.  W.  Dalton,  for  appellees. 

CONNER,  Chief  Justice. — This  is  a  consolidated  boundary  suit  in- 
stituted by  the  appellants,  who  are  owners  of  the  James  Hefflefbiger  sur- 
vey, against  appellees,  who  are  claimants  of  the  James  Patton  No.  1 
and  the  James  Patton  No.  2,  adjacent  to  the  HefiBefinger  survey  on  the 
west.  The  HefiBefinger  is  the  elder  survey,  bounded  on  the  east  by  block 
C  of  a  system  of  surveys  made  for  the  Columbus  Tap  Railway  Com- 
pany. The  east  boundary  line  of  this  system  of  surveys  is  well  identi- 
fied by  established  comers.  The  northeast  and  southwest  comers  of 
the  HefiBefinger  survey  and  the  east  line  thereof  were  established  on  the 
ground  by  the  surveyor  locating  the  same;  the  other  lines,  and  comers 
were  never  established,  the  calls  on  the  west  being,  by  course  and  dis- 
tance, for  certain  sections  in  block  C  of  the  H.  &  T.  C.  R.  R.  Co.  sur- 
veys. The  Patton  surveys  are  supposed  to  have  been  located  upon  un- 
appropriated land  lying  between  the  HefiBefinger*  and  said  block  C,  H.  & 
T.  C.  R.  R.  Co.  surveys.  The  court  on  the  trial  gave  a  peremptory 
instruction  to  the  jury  to  find  for  appellees,  and  the  verdict  and  judg- 
ment was  accordingly  in  their  favor,  from  which  this  appeal  has  been 
prosecuted. 

We  are  of  opinion  that  the  court  was  in  error  in  taking  the  case  from 
the  jury.  It  is  true  that  if  the  western  comers  and  lines  of  the  HefiBe- 
finger survey  be  established  in  accord  with  the  calls  for  course  and  dis- 
tance the  land  in  controversy  will  not  be  included.  But  the  applica- 
tion for  the  location  and  survey  of  the  HefiBefinger  was  for  all  of  tiie  un- 
appropriated -land  situated  between  the  two  systems  of  surveys  men- 
tioned. The  patent  to  the  HefiBefinger  also  purports  on  its  face  to  cover 
all  of  such  unappropriated  lands.  The  contention  of  appellees  appears 
to  be  that  the  east  line  of  block  C,  H.  Ss  T.  C.  R.  R.  surveys,  is  110  varae 
(the  width  of  the  Patton  surveys)  west  of  the  west  line  of  the  HefiBe- 
finger survey.    While  the  location  of  the  lines  and  surveys  in  block  C, 
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H.  ft  T.  G.  R  B.  Co.  landfl^  do  not  appear  to  have  been  clearly  estab- 
lished^ we  neyertheless  think  that  it  should  have  been  left  to  the  jniy  to 
determine  where  such  lines  should  be  established,  and  whether  the  intent 
of  the  locator  of  the  Hefflefinger  was  in  fact  to  include  all  of  the  vacant 
and  unappropriated  land  between  the  two  systems  of  surveys  named, 
or  to  stop  with  the  calls  for  distance  from  the  east  line  of  the  Heffle- 
finger. See  Bobertson  v.  Mooney,  1  Texas  Civ.  App.,  379;  Maddox 
Bros.  V.  Fenner,  79  Texas,  279. 
Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Texas  Central  Railway  Company  v.  Thomas  L.  Blanton. 

Decided  June  4,  1904. 

1^-Juror—Bia»— Challenge  for  Cause. 

Where,  In  an  action  of  damages  for  being  wrongfully  ejected  from  a 
passenger  train,  a  Juror  stated  on  his  voir  dire  examination  that  he  was  a 
friend  of  the  plaintiff,  who  had  been  his  attorney  in  an  important  law  suit 
which  he  had  won,  and  that  he  felt  so  grateful  for  plaintiff's  services  in  that 
case  that  he  had  named  one  of  his  children  after  him,  and  still  had  that 
feeling  for  plaintiff,  it  was  error  for  the  court  to  refuse  to  sustain  a  challenge 
for  cause  on  the  ground  of  bias,  although  the  juror  answered  that  he  had 
no  bias  In  plaintiffs  favor. 

2d — Same— Error  Not  Harmless. 

The  error  in  refusing  to  sustain  the  challenge  for  cause  can  not  be  held 
harmless  in  the  instance,  where  the  defendant  had  exhausted  its  peremptory 
challenges  and  so  w€U3  compelled  to  accept  the  juror,  and  the  evidence  In- 
volved an  issue  of  veracity  between  plaintiff  and  defendant's  conductor  aa 
to  indignities  offered  plaintiff,  and  the  case  was  one  where  a  warm,  grate- 
ful friend  could  hardly  have  made  an  impartial  estimate  of  the  damages. 

Appeal  from  the  County  Court  of  Shackelford.  Tried  below  before 
Hon.  J.  M.  Chism. 

ClarJc  £  Bolinger  and  A.  A.  Clarice,  for  appellant. 

8»  Webb  and  Thomas  L.  Blanton,  for  appellee. 

STEPHENS,  Associate  Justice. — ^Appellee  undertook  to  ride  from 
Moran  to  Albany  on  one  of  appellant^s  freight  trains,  without  having  the 
permit  and  ticket  required  by  the  rules  of  the  company,  and  was  there- 
fore ejected  by  the  conductor,  notwithstanding  his  offer  to  pay  the  regu- 
lar fare,  and  even  four  cents  per  mile,  and  notwithstanding  the  excuse 
offered  for  his  failure  to  obtain  a  ticket  and  permit.  He  recovered  a 
verdict  and  judgment  in  the  sum  of  $630,  from  which  this  appeal  is 
prosecuted. 

The  court  erred  in  overruling  appellant's  challenge  for  cause  of  the 
juror  Adams,  as  shown  in  the  fourth  bill  of  exceptions,  the  substance 
of  which  is  thus  stated  in  appellant's  third  assignment  of  error :  "Adams 
testified  on  his  voir  dire  that  he  was  a  friend  of  the  plaintiff,  Thomas 
L.  Blanton ;  that  plaintiff  was  one  of  his  attorneys  in  an  important  land 
suit  in  the  District  Court  of  Shackelford  County,  and  in  the  Court  of 
Civil  Appeals  at  Fort  Worth,  which  suit  was  styled  "Adams  v.  King;'' 
that  said  juror  was  successful  in  said  suit  and  gained  property  worth 
several  thousand  dollars,  which  he  has  since  sold ;  that  he  felt  so  kindly 
towards  said  plaintiff  and  so  grateful  for  his  services  in  that  case  that 
he  had  named  one  of  his  children  in  plaintiff's  honor,  and  that  he  still 
had  that  feeling  toward  plaintiff.  The  said  juror  having  on  cross- 
examination  by  the  plaintiff  answered  the  statutory  questions  touching 
his  qualifications  as  a  juror  in  the  affirmative  as  shown  in  said  bill,  the 
court  rujed  that  he  was  a  competent  juror,  and  defendant  was  com- 
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pelled  to  accept  him^  having  ezbanfited  its  peremptory  challenges  as 
shown  in  said  bill/' 

If  the  word  bias  means  anything — and  that  was  the  ground  of  chal- 
lenge— ^this  juror  must  have  been  disqualified.  In  answering  that  he 
had  no  bias  in  favor  of  the  appellee,  notwithstanding  the  facts  above 
stated,  he  must  either  have  misunderstood  the  meaning  of  the  word,  or 
else  did  not  understand  himself.  The  court  should  have  been  governed 
by  the  facts  stated,  and  not  by  the  conclusions  of  the  juror. 

We  are  by  no  means  able  to  say  the  dtror  was  harmless,  since  there  was 
a  sharp  conflict  between  appellee  and  the  conductor  who  had  ejected  him, 
appellee  testifying  that  liie  conductor  treated  him  in  a  harsh  manner, 
cursing  and  abusing  him,  while  this  was  denied  by  the  conductor.  There 
was  also  an  issue  of  veracity  between  appellee  and  appellant's  local  agent 
at  Moran.  Besides,  the  nature  of  the  wrongs  complained  of  was  such 
that  a  warm,  grateful  friend,  such  as  the  juror  evidently  was,  could 
hardly  have  made  an  impartial  estimate  of  the  damages. 

For  this  error  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 
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Mbs.  Anna  Oramann  v.  H.  M.  Eicholtz. 

Decided  June  7,  1904. 

1w — Water  Course — Surface  Water. 

A  fiTully  several  feet  in  depth  with  well  defined  banks,  and  with  refer- 
ence to  which  the  city  had  built  its  culverts  and  had  used  It  for  the  dls- 
char^re  of  rain  fall,  was  a  distinctly  marked  water  course  as  distinsruished 
from  merely  flowing  or  perlocating:  surface  water. 

2^— Changing  Bed  of  Water  Course — Injunction. 

A  property  owner  may  shift  a  water  course  on  his  land  as  he  pleases  00 
loner  as  he  does  not  throw  the  water  against  or  upon  his  neighbor's  land; 
but  when  this  is  done  a  cause  of  action  arises  and  if  it  appear  that  the  dam- 
age will  be  continuous  injunction  will  lie  to  restrain  the  maintenance  of  such 
conditions. 

3rf— Overflow— Injury  to  Property— Cause  of  Action. 

A  plaintiff's  right  of  action  for  damage  from  the  diversion  of  a  water 
course  onto  her  property  accrued  when  the  damage  occurred  without  refer- 
ence to  the  date  of  defendant's  act  which  gave  the  impetus  to  the  stream 
which  ultimately  caused  the  injury. 

Appeal  from  the  County  Court  of  Victoria.  Tried  below  before 
Hon.  Ben  W.  Fly. 

Fly  &  Hill,  for  appellant. 

C.  F.  Carmer  and  J.  T.  Linebav^h,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  Mrs.  Gramann 
against  H.  M.  Eicholtz  for  damages  to  her  homestead  lot  alleged  to  have 
been  occasioned  by  acts  on  the  part  of  Eicholtz  in  diverting  surface 
water  from  its  natural  channel  over  and  across  his  lot  against  and  on 
her  lot.  She  also  prayed  for  injunction  restraining  him  from  main- 
taining the  obstructions  which  caused  the  change  in  the  flow  of  water. 

Defendant  answered  by  general  denial,  and  specially  that  the  water 
course  was  not  a  stream  but  a  gully  carrying  surface  water  in  time  of 
rain,  and  he  claimed  the  right  to  fill  it  if  he  chose. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  defendant. 
For  the  purposes  of  this  opinion  the  following  general  statement  of  the 
facts  will  .suffice: 

Mrs.  Gramann  and  one  Jatho  were  for  years  the  owners  of  adjoining 
lots.  The  surface  of  plaintifiPs  lot  was  higher  than  Jatho's,  and  ilirough 
about  the  center  of  the  latter's  was  a  marked  depression  and  gully 
through  which  the  surface  water  of  the  city  of  Victoria  flowed  into  the 
river.  The  gully  was  not  made  for  the  purpose  but  the  surface  water 
flowed  that  way  naturally  by  reason  of  the  lay  of  the  land. 

During  Jatho's  ownership  he  filled  the  gully  as  it  originally  ran,  thus 
throwing  the  water  nearer  plaintifPs  property,  but  there  remained  be- 
tween her  property  and  the  gully  a  space  of  twenty  or  thirty  feet  in 
width. 

In  18 —  Jatho  deeded  half  the  lot  to  his  son-in-law,  Eicholtz,  the  de- 
fendant herein,  and  the  latter  proceeded  to  occupy  it  as  a  residence  lot. 
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The  testimony  adduced  by  plaintiff  tended  to  show  that  defendant, 
in  furtherance  of  his  own  purposes  and  in  an  endeavor  to  improve  his 
lot,  built  obstructions  and  retaining  walls  on  the  side  of  the  gully 
furthest  from  plaintiff's  lot  and  gradually  and  from  time  to  time  filled 
in  on  that  side,  taking  soil  for  the  purpose  from  the  side  next  to  plain- 
tiff. That  in  this  way  and  by  its  effect  on  the  action  of  the  water  he 
has  gradually  forced  the  gully  so  near  the  plaintiff's  lot  that  in  1901  tlie 
water  flowing  through  it  during  rains  undermined  her  fence  and  flowed 
on  to  a  part  of  her  lot,  washing  away  the  soil  and  inflicting  some  dam- 
age. That  if  defendant  persists  in  his  course  or  is  allowed  to  maintain 
present  conditions  the  water  will  further  encroach  and  continue  to  dam- 
age her  more  and  more. 

As  evidence  of  defendant's  purpose  to  change  the  course  of  the  gully 
80  it  would  run  on  the  line  between  him  and  plaintiff,  it  was  shown  that 
he  applied  to  the  city  council  of  Victoria  to  chajige  the  culvert  in  the 
street  through  which  the  water  ran,  so  that  the  water  could  be  dis- 
charged near  plaintiff's  line. 

Defendant  sought  to  show  that  the  change  was  gradual  and  natural 
rather  than  due  to  any  act  of  his,  and  that  plaintiff's  damage  was  occa- 
sioned by  water  from  the  property  of  others.  He  also  claimed  the  right 
to  protect  his  own  lot  from  the  water  without  reference  to  its  effect  on 
others. 

Under  the  common  law  rule,  which  seems  to  prevail  in  this  State, 
one  may  protect  his  own  property  from  the  effects  of  surface  water  per- 
colating or  flowing  through  or  over  it  and  this  without  reference  to  the 
effect  it  may  have  on  his  neighbor's  land.  Booker  v.  McBride,  16  Texas 
Civ.  App.,  348,  40  S.  W.  Eep.,  1051 ;  Gembler  v.  Echterhoff,  67  S.  W. 
Sep.,  813,  and  authorities  cited. 

This  rule,  however,  has  its  limitations,  which  it  is  not  necessary  to 
point  out  here.  The  evidence  in  this  case  shows  beyond  controversy 
that  the  gully  in  question  was  ja  distinctly  marked  water  course  coming 
clearly  within  the  definitions  which  distinguish  them  from  merely  flow- 
ing or  percolating  surface  water.  It  was  several  feet  in  depth  and  had 
clearly  defined  banks.  The  water  in  it  was  at  times  as  much  as  thirty 
feet  in  width.  The  city  had  built  its  culverts  with  reference  to  ili 
existence,  and  for  a  great  many  years  had  used  it  for  the  discharge  of 
the  rainfall  in  the  city. 

Surface  water  forms  a  water  course  when  it  begins  to  have  a  reason- 
ably well-defined  channel  with  bed  and  banks,  though  the  stream  be 
small  and  may  not  flow  continuously.  The  channel  and  banks  must 
present  unmistakable  evidences  of  the  frequent  action  of  running  water. 
Gould  on  Waters,  sees.  263,  264. 

These  conditions  existed  in  the  case  at  bar.    The  defendant  acquired 
the  property  with  these  conditions  existent,  and  while  he  had  the  riglit 
to  use  his  property  as  he  pleased  consistent  with  the  welfare  of  his  . 
neighbors  and  to  shift  the  channel  from  point  to  point  upon  his  lot,  he 
exceeded  his  right  when  he  went  so  far  as  to  throw  the  water  against 
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and  upon  fhe  land  of  plaintifF.  Until  this  was  done  she  had  no  right 
to  complain,  bnt  the  cause  of  action  arose  when  she  was  injured  tLjreby. 
Austin  &  N.  W.  By.  Co.  v.  Anderson,  79  Texas,  427. 

That  the  maintenance  of  conditions  which  will  involve  continuous  and 
progressive  damage  to  her  may  be  restrained  by  injunction  seems  to  be 
settled.    Qould  on  Waters,  sec.  553-556. 

The. character  of  the  water  course  in  question  was  such  as  to  forbid 
its  diversion  to  the  detriment  of  plaintiff. 

We  are  of  opinion  the  verdict  was  manifestly  against  the  truth  of 
the  case,  and  for  this  reason  the  judgment  must  be  reversed. 

In  view  of  another  trial  it  is  proper  to  dispose  of  certain  other  quesf- 
tions,  though  not  presented  in  due  form. 

The  court  charged  the  jury  in  effect  that  plaintiff  could  in  no  event 
recover  for  the  result  of  any  act  of  defendant  done  longer  than  two 
years  prior  to  the  institution  of  the  suit. 

This  was  error.  As  long  as  the  channel  and  its  waters  remained 
wholly  upon  defendant's  land  he  was  within  his  right  in  controlling  it  as 
it  pleased  him.  Plaintiff  could  not  complain,  however  near  it  was 
placed  to  her  line,  provided  it  resulted  in  no  injury  to  her  property. 
Her  right  of  action  accrued  when  the  damage  occurred,  and  this  with- 
out reference  to  the  date  of  defendant's  act  which  gave  the  impetus  to 
the  stream  which  ultimately  caused  the  injury. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Scottish  Union  and  National  Insukancb  Company  v. 

Jas.  B.  Moobe. 

Decided  June  8,  1904. 

Irf^lnsuranca— Proof  of  Lost. 

A  denial  by  the  insurer  of  liability  on  a  fire  insurance  policy  dispenses 
with  the  necessity  of  furnishing  proofs  of  loss  as  required  by  its  terms. 

Zd — Insurance — Iron  Safe  Clause— Substantial  Compliance. 

A  substantial  compliance  with  the  clause  of  a  fire  insurance  policy  re- 
quiring insured  to  keep  and  furnish  the  insurer  with  books  of  his  mercan- 
tile business  is  made  where  an  inventory  is  taken  during  the  term  of  the  pol- 
icy and  accounts  of  sales  thereafter  are  kept  and  furnished. 

Appeal  from  the  Coimty  Court  of  Milam.  Tried  below  before  Hon. 
R.  B.  Pool. 

Crane  &  Wharton,  for  appellant. 

Moore,  Hearrell  &  Moore,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  appellee 
against  the  appellant  upon  a  fire  insurance  policy  executed  by  appellant 
in  favor  of  one  Machann^  and  transferred  by  him  to  one  Winfrey  and 
by  Winfrey  to  B.  Thomas,  and  by  the  said  Thomas  to  appellee  after 
the  loss. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  for 
appellee  for  $500,  the  full  amount  of  the  policy,  with  interest  thereon 
at  6  per  cent  from  November  30, 1902. 

Appellant  in  its  answer  pleaded  specially  certain  provisions  of  the 
policy  sued  upon,  requiring  the  insured  to  file  proofs  of  loss,  and  to 
keep  books  as  required  by  what  is  usually  termed  *^the  iron  safe  clause.'* 

Appellant's  second  assignment  of  error  complains  of  the  action  of 
the  court  in  not  directing  a  verdict  for  the  defendant,  upon  the  ground 
that  the  undisputed  testimony  shows  that  the  insured  failed  to  file  any 
proofs  of  loss,  and  that  the  filing  thereof  was  not  waived.  We  are  of 
the  opinion  that  the  testimony  in  the  record  tends  to  show  that  appel- 
lant denied  its  liability  upon  the  policy,  and  thus  waived  the  proof  of 
loss  required  by  the  policy.  East  Texas  Fire  Ins.  Co.  v.  Brown,  82 
Texas,  631 ;  Mutual  Ins.  Co.  v.  Mattingly,  77  Texas,  162. 

Appellant's  fourih  assignment  of  error  complains  of  the  failure  of 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant,  be- 
cause the  undisputed  testimony  shows  that  there  was  a  failure  on  the 
part  of  the  insured  to  keep  the  books  required  by  the  iron  safe  clause. 
And  in  its  fifth  assignment  of  error  it  complains  of  the  failure  of  the 
court  to  instruct  a  verdict  for  the  defendant,  because  the  undisputed 
testimony  shows  that  there  was  a  breach  of  the  iron  safe  clause  in  failing 
to  keep  the  books  as  required,  giving  a  complete  record  of  all  the  pur- 
chases, sales  and  shipments,  botti  for  cash  and  credit;  and  because  ttiere 
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was  a  failure  to  produce  the  inventory  taken  July  12^  1902.  A  sub- 
stantial compliance  with  the  provision  of  the  policy  requiring  books  to 
be  kept  is  held  by  the  authorities  to  be  sufficient.  It  appears  from  the 
testimony  in  the  record  that  the  policy  sued  upon  was  on  the  15th  of 
September,  1902^  transferred  to  B.  Thomas,  with  the  consent  of  ap- 
pellant, and  an  inventory  of  the  property  insured  made  on  that  date, 
and  the  books  showing  all  sales,  both  cash  and  credit,  from  that  date 
to  the  time  of  the  fire  were  produced  and  tendered  to  the  appellant  on 
the  day  after  the  fire.  We  think  the  making  and  preserving  this  in- 
ventory and  the  keeping  and  preserving  said  book,  showing  all  the  sales 
from  the  date  of  said  inventory  to  the  date  of  the  fire,  constituted  a 
substantial  compliance  with  the  iron  safe  clause  contained  in  the  policy. 
North  B.  Ins.  Co.  v.  Gunter,  12  Texas  Civ.  App.,  698 ;  Brown  v.  Pala^ 
tine  Ins.  Co.,  89  Texas,  590,  36  S.  W.  Rep.,  1060. 

We  are  of  opinion  there  was  no  error  in  the  action  of  the  court  com- 
plained of  in  appellants  fourth  and  fifth  assignments  of  error. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Ajjirmed, 
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D.  P.  TuRNEB  V.  M.  A.  Faubion. 

Decided  June  8,  1904. 

Harmless  Error—Issue  Not  Submitted. 

Error  In  overruling  defendant's  exceptions  to  allegations  charging  him 
with  fraud,  admitting  evidence  under  them,  and  refusing  his  instructions- 
thereoUp  was  immaterial  where  the  issue  of  fraud  was  not  submitted,  but 
the  right  to  recover  submitted  by  the  charge  on  other  grounds  which  there 
was  evidence  to  support. 

Appeal  from  the  District  Court  of  Bumet.  Tried  below  before  Hon. 
Clarence  Martin. 

Ike  D.  White  and  J.  0.  Cook,  for  appellant. 

Dayton  Moses  and  T.  E.  Hammond,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  for  the  recovery  of  cer- 
tain gin  machinery,  and  in  the  alternative  for  the  value  of  the  property. 
The  plaintiff  was  successful  and  the  defendant  has  appealed. 

The  court  instructed  the  jury  as  follows: 

''In  this  case  the  plaintiff,  M.  A.  Faubion,  sues  the  defendant,  ]>.  F. 
Turner,  for  the  alleged  conversion  of  certain  gin  property  as  described 
in  the  second  paragraph  of  his  first  amended  original  petition,  filed 
herein  on  December  10, 1903,  and  consisting  of  cotton  gins,  feeders,  cot- 
ton press,  shafting,  and  other  gin  property  as  therein  particularly  de- 
scribed and  alleged  to  be  of  an  aggregate  value  of  $1355,  and  also  sues 
for  the  reasonable  use  and  hire  of  said  property  in  the  sum  of  $300,  in 
which  sum  plaintiff  alleges  that  he  has  been  damaged  by  the  wrongful 
conversion  of  said  property  by  defendant,  knowing  the  purposes  for 
which  plaintiff  intended  to  use  said  property;  he  further  sues  for  the 
possession  and  restitution  of  all  of  said  property  or  for  its  value  in  the 
sum  of  $1355  in  case  said  property  be  not  delivered. 

''Defendant  answers  and  denies  each  and  every  allegation  in  plain- 
tiff's first  amended  petition  contained,  and  specially  denies  that  plain- 
tiff is  the  owner  of  said  gin  property  described  in  his  pleadings;  that 
he  was  ever  in  the  possession  of  the  same;  that  he  ever  paid  any  con- 
sideration therefor,  or  that  plaintiff  is  entitled  to  the  possession  thereof. 

"Further  answering,  plaintiff  says  that  he  is  the  owner  of  lots  Nos. 
1,  2,  3,  4,  5  and  6  in  block  No.  242  in  the  town  of  Marble  Falls,  Bumet 
County,  Texas,  together  with  all  appurtenances  and  improvements 
thereon  belonging,  and  that  the  property  claimed  by  plaintiff  and  ever}' 
part  thereof  is  firmly  fixed  and  fastened  to  the  soil  and  immovable 
fixtures  thereof,  and  that  defendant  is  tlie  owner  of  same;  that  on  May 
4,  1903,  defendant  became  the  purchaser  of  said  lots,  together  with 
all  of  the  above  improvements  thereon,  paying  a  valuable  consideration 
therefor,  without  any  notice  of  any  right,  title  or  claim  of  plaintiff 
to  any  of  said  property,  and  that  all  of  said  property  has  been  situated 
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in  and  upon  said  property  for  more  than  one  year  and  had  been  for 
more  than  one  year  firmly  and  permanently  nailed,  bolted  and  attached 
and  annexed  to  and  imbedded  in  the  soil,  etc.  Wherefore,  defendant 
claims  said  property  claimed  by  plaintiff  as  a  part  of  the  realty  above 
described. 

"Plaintiff  then  says  that  defendant  is  not  the  owner  of  said  property ; 
that  if  any  title  he  has  to  same,  that  it  was  acquired  by  fraud  and  fraud- 
ulent devices  of  defendant  practiced  upon  one  Dawson,  defendant's  al- 
leged vendor,  and  that  at  the  time  of  defendant's  purported  purcliasc 
of  the  property  in  question  herein,  that  defendant  had  full  knowledge 
of  plaintiff's  claim  and  ownership  of  said  property,  and  took  same,  if 
any  title  he  acquired,  subject  to  plaintiff's  claim  and  right  to  said  prop- 
erly. And  I  now  give  you  the  following  as  the  law  applicable  to  thi? 
case: 

"1.  It  devolves  upon  the  plaintiff  to  establish  the  material  allega- 
tions in  his  petition  contained,  and  unless  such  has  been  done  as  is  here- 
inafter set  out,  you  will  return  a  verdict  in  favor  of  the  defendant. 

"2.  If  you  find  that  the  property  described  in  plaintiff's  petition 
consisting  of  gin  machinery  and  attachments  therein  described  was  on 
the  4th  day  of  May,  1903,  attached  to  the  realty  as  claimed  herein  by 
defendant,  and  that  the  same  was  actually  annexed  to  the  soil,  so  as  to 
make  it  a  permanent  fixture  or  to  the  buildings  erected  thereon  in  such 
manner  that  the  same  could  not  be  removed  without  injury  to  the 
realty,  and  had  at  said  date  become  permanently  attached  thereto,  then 
in  that  event  you  will  find  a  verdict  for  the  defendant. 

"3.  If  you  find  from  a  preponderance  of  the  credible  evidence  ad- 
duced that  the  property  described  in  plaintiff's  petition  was  not  a  per- 
manent fixture  to  the  soil  or  buildings  of  defendant's  realty,  and  that 
the  same  could  be  removed  without  injury  to  the  same,  and  had  not 
been  placed  thereon  by  J.  M.  Dawson  with  the  intention  of  perma- 
nently annexing  it  to  the  realty  and  buildings  thereon  in  such  manner 
as  that  the  same  could  not  be  removed  without  injury  to  the  realty,  and 
that  the  same  had  been  sold  to  plaintiff  by  said  Dawson  prior  to  the 
sale  by  Dawson  to  defendant  of  lots  1,  2,  3,  4,  5  and  6  in  block  242  in 
Marble  Falls,  Burnet  County,  Texas,  and  that  defendant  had  notice  of 
plaintiff's  claim  upon  said  property  at  the  time  he  purchased  the  realty 
from  Dawson,  then  you  will  find  a  verdict  for  plaintiff  and  further 
lind  the  value  of  said  property  on  the  4th  day  of  May,  1903. 

"4.  If  you  find  a  verdict  for  plaintiff  under  the  above  instructior^, 
you  will  find  also  the  market  value  of  such  property  (if  any)  of  plain- 
tiff's that  was  taken  by  defendant  on  said  last  above  mentioned  date. 

^'By  market  value  is  meant  their  market  or  actual  value  at  the  time 
when  and  place  where  they  are  detained,  or  where  plaintiff  had  a  right 
to  their  possession;  and  is  purely  a  question  of  fact  to  be  determined 
by  you  from  the  evidence  adduced  herein,  provided  it  does  not  exceed 
the  sum  of  $1355. 

'TTou  are  the  exclusive  judges  of  the  credibility  of  the  witnesses  and 
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of  the  weight  to  be  given  the  evidence  adduced^  but  you  are  bound  to 
received  the  law  from  the  court,  which  is  herein  given  you,  and  be  gov- 
erned thereby/' 

The  verdict  of  the  jury  was  for  the  plaintiflE  and  fixed  the  value  of 
the  property  at  $1006.  It  necessarily  involves  findings  in  favor  of  the 
plaintiff  on  all  the  issues  submitted  in  the  third  paragraph  of  the 
charge;  and,  considering  the  testimony  in  the  record,  we  make  the 
same  findings,  and  hold  that  the  verdict  is  in  all  respects  sustained  by 
testimony. 

Opinion. — ^The  charge  of  the  court,  in  effect,  eliminated  the  question 
of  &aud  and  deceit,  because  it  did  not  submit  that  issue  to  the  jury, 
and  made  the  plaintiff's  right  to  recover  dependent  upon  other  issues  in 
nowise  connected  with  the  question  o£  fraud.  Therefore  the  action  of 
the  court  in  overruling  exceptions  to  that  portion  of  the  petition  which 
sought  to  charge  the  defendant  with  fraud  is  now  immaterial ;  and  the 
same  may  be  said  with  reference  to  the  admission  of  testimony,  and 
the  refusal  of  the  defendant's  requested  instruction  on  that  subject.  If 
the  jury  gave  heed  to  the  charge  of  the  court  they  could  not  have  de- 
cided the  case  on  the  question  of  fraud ;  and  therefore  appellant's  first, 
second  and  third  assignments  of  error  are  overruled. 

The  fourth  and  fifth  assignments  complain  of  mere  omissions  in  the 
court's  charge,  which  do  not  constitute  aflSrmative  error.  The  rule  .is 
that  the  party  complaining  of  such  omissions  must  show  that  he  re- 
quested instructions  properly  framed  to  remedy  the  omissions  com- 
plained of.    This  was  not  done  in  this  ca^^. 

The  other  assignments  in  appellant's  brief  have  received  due  consid- 
eration, but  none  of  them  are  regarded  a^  tenable. 

The  judgment  is  affirmed. 

Affirmed. 
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H.  L.  Hall  v.  Grayson  County  National  Bank. 

Decided  June  8,  1904. 

1w— False  Representations— Means  of  Knowledge. 

One  Induced  by  reliance  on  false  representations  to  enter  into  a  contract 
is  not  precluded  from  defeating  its  enforcement  by  the  fact  that  by  ordinary 
diligence  he  could  have  discovered  their  falsity  before  acting  on  them. 

2d— False  Representations— Avoiding  Contract. 

False  representations  made  by  a  promoter  of  a  proposed  oil  company 
held  sufficient  to  avoid  a  contract  to  enter  it  by  one  relying  thereon,  though 
relating  to  previous  dealing  by  which  the  property  had  been  acquired  by 
such  promoter,  and  inducing  action  only  through  leading  to  faith  in  the 
honesty  and  fair  dealing  of  such  promoter  in  the  previous  transactions. 

3d^-8ame. 

Representations  of  a  promoter  inducing  a  subscription  to  a  proposed 
corporation  that  the  subscriber  was  to  come  in  ''on  the  ground  floor"  and 
on  the  same  terms  as  the  promoter,  when  the  latter  had  secret  arrangements 
for  being  protected  against  loss  may  be  sufficient  to  avoid  a  contract  induced 
thereby. 

4d— Same— Concealment. 

The  promoter  of  a  corporation  is  bound  to  act  in  good  faith  to  proposed 
investors,  and  the  concealment  of  a  secret  contract  made  by  him  with  others 
under  which  he  was  bound  to  release  the  investor  from  his  undertaking  if 
demanded  may  be  fraud  avoiding  such  investor's  contract  to  proceed  with 
the  enterprise. 

5<— Charge — Evidence. 

Evidence  considered  and  held  to  authorize  requested  charge  on  failure 
of  consideration. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  J.  M.  Pearson. 

Moseley  &  Eppstein  and  Standifer  <6  Kone,  for  appellant. 

Smith  &  Beaty,  for  appellee. 

EIDSON,  Associate  Justice. — This  action  was  brought  by  the  ap- 
pellee against  the  appellant  on  a  promissory  note.  The  appellant  ad- 
mitted the  execution  of  the  note,  but  asked  that  it  be  canceled  on  the 
ground  that  it  had  been  obtained  from  him  through  fraud  by  J.  W. 
Blake,  the  original  payee  of  said  note.  Upon  the  trial  it  was  agreed 
that  any  defense  that  the  appellant  might  have  against  J.  W.  Blake 
should  be  a  valid  defense  against  the  appellee. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict  for  ap- 
pellee. 

The  special  answer  of  the  appellant  setting  up  fraud  in  the  procure- 
ment of  the  execution  of  the  note  is  as  follows : 

"For  special  answer  herein  this  defendant  shows  that  the  note  de- 
clared upon  in  plaintiff^s  said  original  petition  filed  herein  on  the  2d 
day  of  September,  1902,  is  without  consideration  and  that  tlie  consider- 
ation of  the  same  has  failed  in  whole  or  in  part,  and  that  the  said  note 
was  procured  from  this  defendant  by  the  fraudulent  representations  of 
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the  said  J.  W.  Blake^  the  payee  of  said  note,  as  is  hereinafter  more  fully 
and  particularly  set  out. 

^rrhis  defendant  shows  that  at  all  of  the  times  hereinafter  mentioned 
the  said  J.  W.  Blake  was  president  of  the  Grayson  County  National 
Bank,  and  was  a  director  of  and  the  executive  officer  of  and  the  general 
manager  of  said  bank,  and  that  in  his  capacity  as  president,  director,  ex- 
ecutive officer  and  general  manager  he  had  the  management  and  control 
of  the  affairs  of  said  bank.  That  all  of  the  facts  set  out  in  this  answer 
were  fully  known  to  the  directors  of  said  bank,  and  to  all  of  the  officers 
thereof,  and  that  said  bank  is  not  in  good  faith  an  innocent  purchaser 
of  said  note,  but  that  the  transfer  of  the  said  note  to  the  said  bank,  as 
shown  by  plaintiff's  petition,  was  a  colorable  transfer  only,  and  that  the 
said  J.  W.  Blake  is  now  in  fact  the  true  owner  of  said  note  and  that  the 
transfer  to  the  said  bank  was  wholly  without  consideration  and  was 
made  in  the  manner  more  fully  hereinafter  set  out.  This  defendant 
further  shows  that  the  said  note  came  to  be  executed  and  delivered  to 
the  said  Blake  imder  the  following  circumstances,  to  wit : 

"On  or  about  the  20th  day  of  April,  1901,  J.  W.  Blake  entered  into 
an  agreement  with  a  number  of  citizens  of  Sherman,  Texas,  composed 
in  part  of  Bal  Fielder,  Chilt  Andrews,  W.  P.  Head  and  J.  C.  Tassey, 
to  go  to  Beaumont,  Texas,  as  their  agent,  for  the  purpose  of  purchasing 
oil  lands  in  Jefferson  County,  Texas,  for  himself  and  for  them  jointly 
or  in  common,  but  that  at  that  time  this  defendant  was  not  a  member 
of  said  party.  That  in  pursuance  of  said  agreement  the  said  J.  W. 
Blake  departed  for  Beaumont,  Texas,  and  having  arrived  there  became 
the  purchaser  of  the  land  referred  to  under  the  following  circumstances : 

"John  Grant  and  Nat  Birge  had  an  option  on  some  land  and  leases 
of  land,  and  offered  to  sell  and  assign  said  option  to  the  said  Blake  for 
the  sum  of  $22,000.  Whereupon  the  said  J.  W.  Blake  stated  that  he 
had  purchasers  to  whom  he  could  sell  the  said  land  for  the  sum  of 
$30,000,  and  offered  to  divide  the  profit  with  the  said  Grant  and  Birge 
and  to  take  the  said  land  which  had  been  offered  to  him  for  the  sum 
of  $22,000  and  turn  it  over  to  said  parties  for  the  sum  of  $30,000.  That 
in  consideration  of  this  offer,  the  said  Grant  and  Birge  made  a  counter- 
offer, by  which  they  offered  to  sell  to  the  said  Blake  for  the  sum  of 
$17,000  the  land  which  they  had  previously  offered  to  sell  him  for  the 
sum  of  $22,000,  in  case  Blake  could  resell  the  same  for  $30,000,  in 
which  event  the  excess  over  the  $17,000  shoiild  be  divided  into  four 
parts,  one  of  which  should  go  to  the  said  Grant,  one  of  which  should 
go  to  the  said  Birge,  one  to  Thomas  Forbes,  Jr.,  and  the  other  to  the 
said  J.  W.  Blake.  It  was  contemplated  that  said  land  should  be  sold 
in  fifteen  shares  for  $2000  each,  making  $30,000.  It  was  a  part  of  said 
agreement  that  said  profit  of  $13,000  should  be  made  up  and  divided 
as  follows:  one  share  of  $2000  each  to  the  said  Grant,  Birge,  Forbes 
and  Blake,  respectively,  and  $1250  in  cash  to  each  of  said  parties.  Said 
agreement  having  been  arrived  at,  Blake  was  introduced  to  the  seller  of 
said  land  by  said  Grant  and  Birge,  the  said  Blake  thereupon  purchased 
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from  the  seller  of  said  land,  one  Mr.  Bomar,  of  Fort  Worth,  Texafi, 
the  land  hereinbefore  referred  to  for  the  sum  of  $17,000,  but  had  the 
deed  and  leases  to  the  same  made  to  the  said  Grant  and  Birge.  It  was 
understood  by  all  of  the  parties  at  the  time  that  the  real  ownership  of 
the  land  vested  in  the  said  Blake,  aad  that  the  deed  and  leases  were 
made  to  the  said  Grant  and  Birge  merely  to  secure  them  in  the  pay* 
ment  to  them  of  the  additional  consideration  aforesaid.  That  the  said 
Blake  bought  said  land  from  the  said  Bomar  for  the  sum  of  $17,000  and 
paid  the  whole  consideration  therefor,  whereupon  he  returned  to  Sher- 
man, met  his  associates  aforesaid,  and  reported  to  them  that  he  had 
purchased  land  *m  Jefferson  County,  Texas,  for  himself  and  for  them 
for  the  sum  of  $30,000,  and  attempted  to  collect  from  them  their  pro- 
portionate share  of  such  amount. 

''Defendant  shows  that  all  of  the  facts  hereinbefore  set  out  are 
alleged  by  him  on  information  and  belief.  That  at  said  time  that  the 
said  Blake  was  making  such  report  to  his  associates  aforesaid,  he  in- 
vited this  defendant  to  become  a  member  of  the  syndicate,  and  become 
associated  with  the  other  members  of  the  same  in  the  purchase  of 
said  land.  Defendant  shows  that  at  such  time  he  had  never  seen  the 
land  which  was  to  be  turned  over  to  said  syndicate  and  knew  nothing 
whatever  of  its  value,  cost  or  location,  but  having  the  utmost  confi- 
dence in  the  integrity  of  the  said  Blake,  did  consent  to  become  a  mem- 
ber of  said  syndicate,  upon  the  express  condition,  however,  that  he  was 
to  become  a  member  of  the  same  and  was  to  go  into  said  association 
upon  exactly  the  same  basis,  terms  and  conditions  as  the  said  Blake  him- 
self was  to  become  and  be  a  member  thereof.  The  said  land  purchased  by 
the  said  Blake  was  to  be  turned  over  to  the  said  syndicate  at  its  actual 
cost  to  the  said  Blake.  That  no  profit,  directly  or  indirectly,  was  to 
be  made  or  attempted  to  be  made  by  the  said  Blake  from  this  defendant 
or  any  of  his  associates  in  the  purchase  of  said  land  from  said  syndi- 
cate. 

"Defendant  further  shows  that  the  said  Blake  thereupon  represented 
that  he  had  personally  investigated  the  location,  situation  andjother 
matters  with  reference  to  the  land,  and  was  satisfied  with  reference  to 
its  value.  That  said  land  had  actually  cost  $30,000,  and  that  he  agreed 
with  this  defendant,  that  he,  the  said  defendant,  was  to  go  into  said 
transaction  upon  exactly  the  same  basis,  terms  and  conditions  as  the 
said  Blake.  That  no  profit  directly  or  indirectly  was  to  be  made  or  was 
to  be  attempted  to  be  made  upon  him  in  said  transaction.  That  he 
was  in  'on  the  ground  fioor,  and  that  there  were  no  cellars  or  subcellars 
in  that  transaction.' 

''Defendant  further  shows  that  the  syndicate  aforementioned  was  or- 
ganized for  the  purpose  and  was*  an  association  of  its  members  for  the 
purpose  of  purchasing  said  land  in  common,  organizing  corporations 
for  the  purpose  of  developing  said  land,  and  generally  promoting  the 
business  of  investing  in  oil  lands  in  Jefferson  Coufity,  Texas.    That  the 
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corporation  to  be  so  formed  was  to  be  gotten  up  in  the  following 
manner : 

"Each  member  of  the  syndicate  was  to  purchase  an  interest  in  said 
land^  and  after  the  land  had  been  acquired  in  this  manner  and  he  had 
subscribed  for  a  proportionate  part  of  the  capital  stock  of"  such  corpo- 
ration, said  stock  was  to  be  paid  for  by  a  conveyance  to  said  corporation 
of  the  interest  held  by  each  member  of  such  syndicate  in  said  land,  and 
that  thereafter  said  corporation  would  sell  sufficient  stock  to  raise  a 
fund  to  prospect  for  and  develop  the  oil  resources  upon  said  land.  It 
was  further  understood  and  agreed  that  after  such  subscription  to  such 
corporation  was  paid  for  in  the  manner  hereinbefore  mentioned,  that 
the  said  syndicate  was  to  remain  in  partnership  as  to  their  stock  in  said 
corporation,  which  was  to  be  conveyed  to  trustees  for  the  benefit  of  all 
the  members  of  said  syndicate,  and  that  they  were  not  to  have  the  right 
to  dispose  of  their  stock,  but  that  said  stock  was  to  be  held  for  the 
benefit  of  all.  That  in  all  of  the  transactions  thereafter  to  be  carried 
on  the  members  of  said  syndicate  were  to  act  in  common  and  in  partner- 
ship. 

"This  defendant  further  alleges  that  but  for  the  representations  here- 
inbefore set  out,  and  but  for  his  confidence  and  belief  in  the  good  faith 
and  truth  of  the  statements  made  by  the  said  J.  W.  Blake,  he  would  not 
have  embarked  in  any  of  the  transactions  hereinbefore  or  hereinafter 
set  out;  but  he  shows  further,  that  relying  upon  such  representations 
he  did  subscribe  for  a  $1000-interest  in  said  syndicate,  and  agreed  with 
the  said  Blake  to  become  associated  with  him  and  the  other  members 
of  the  said  syndicate  to  the  extent  of  $1000  in  forming  the  association 
to  take  over  said  land  and  to  use  said  land  in  subscribing  for  the  stock 
of  said  corporation,  which  this  defendant  alleges  was  to  be  known  as 
rrhe  Sam  Houston  Oil  Company.' 

"Defendant  further  shows  that  the  representations  and  agreement 
made  to  this  defendant  by  the  said  Blake  were  made  in  the  city  of  Sher- 
man, on  or  about  the  22d  day  of  April,  1901 ;  that  the  land  in  question 
was  situated  in  Jefferson  Count}^,  Texas,  and  that  this  defendant  wai% 
induced  solely  and  entirely  by  the  representations  of  the  said  Blake  as 
hereinbefore  set  out,  and  by  the  confidence  he  had  in  such  representa- 
tions, and  in  the  said  Blake,  to  subscribe  to  the  capital  stock  of  such 
corporation  in  such  amount  as  he  would  be  paid  for  by  a  conveyance  to 
the  same  of  one-thirtieth  interest  in  said  land,  and  to  become  a  pur- 
chaser of  a  one-thirtieth  interest  in  said  land.  But  this  defendant 
alleges  that  at  all  of  the  time  the  said  Blake  had  a  private  profit  in  said 
transaction,  unknown  to  this  defendant,  and  which  if  he  had  known 
would  have  resulterl  in  his  refusing  to  invest  in  same;  that  had  he  known 
such  fact  he  would  not  have  embarked  in  any  enterprise  with  the  said 
Blake  that  requirerl  mutual  fair  dealing  and  good  faith. 

"Defendant  shows  that  soon  thereafter,  a  rumor  became  current  in 
the  city  of  Sherman  that  the  ?aid  land  had  only  cost  $17,000,  instead 
of  $30,000,  as  had  been  represented  and  asserted  by  the  said  Blake, 
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which  rumor,  as  this  defendant  is  informed  and  believes  the  fact  to  be, 
caused  the  said  J.  W.  Blake  to  at  once  depart  for  Beaumont,  Texas. 
That  at  said  time  the  land  had  not  been  conveyed  to  the  said  Sam 
Houston  Oil  Company  by  the  said  Grant  and  Birge,  but  that  the  said 
Grant  and  Birge  at  that  time  were  themselves  at  Beaumont.  This  de- 
fendant shows  that  he  did  not  hear  such  rumor  in  its  fullest  import  and 
was  not  aware  of  its  full  significance,  but  that  he  himself  had,  on  or 
about  the  29th  day  of  April,  1901,  left  the  city  of  Sherman  and  had 
gone  to  Beaumont,  Texas,  where  thereafter  the  said  J.  W.  Blake  arrived 
in  a  day  or  two. 

"Defendant  shows  that  upon  the  arrival  of  the  said  Blake  at  Beau- 
mont, an  interview  was  had  between  the  said  Blake  and  the  said  Grant 
and  Birge,  the  result  of  which  interview  was  an  agreement  between  the 
said  Grant  and  Birge  and  the  said  Blake  in  substance  as  follows,  to  wit: 

"That  said  Grant  and  Birge  were  to  convey  their  interest  in  said  land 
to  the  said  J.  W.  Blake,  provided  the  said  Blake  would  refund  to  each 
subscriber  all  moneys  received  by  him  as  treasurer  of  such  corporation 
(the  Sam  Houston  Oil  Company)  from  the  subscribers  to  said  company, 
and  would  assume  the  amount  due  the  Grayson  County  National  Bank 
of  the  draft  for  $17,000  which  had  been  drawn  by  the  said  Blake  in 
making  the  original  payment  for  said  land,  and  the  said  Blake  agreed 
and  bound  himself  to  refund  the  amounts  of  money  received  by  him 
from  the  subscribers  to  said  corporation  upon  receipt  from  the  said 
Grant  and  Birge  of  a  conveyance  of  the  property  mentioned  duly  ex- 
ecuted, and  to  assume  the  indebtedness  aforesaid  to  the  Grayson  County 
National  Bank.  The  purpose  of  such  agreement  was  to  secure  and 
effect  a  return  of  the  money  paid  in  by  all  of  the  members  to  said  pool, 
either  as  subscribers  to  said  stock  or  as  purchasers  of  an  interest  in 
said  land,  and  it  was  so  understood  and  intended  by  all  of  the  makers 
at  the  time.  That  said  agreement  was  in  writing  and  is  now  in  the 
possession  of  the  said  Blake,  and  he  is  notified  to  produce  the  same 
upon  the  trial  of  this  cause,  or  secondary  evidence  will  be  resorted  to  to 
prove  the  contents  thereof.  That  the  subscription  papers,  minutes 
and  all  papers  belonging  to  and  pertaining  to  said  proposed  corpora- 
tion are  now  in  the  possession  of  said  Blake  and  he  is  notified  to  produce 
the  same  upon  the  trial  of  this  cause  or  secondary  evidence  will  be  re- 
sorted to  to  prove  the  contents  thereof. 

"Defendant  shows  tliat  while  at  Beaumont  he  became  convinced 
that  the  land  hereinbefore  referred  to  had  not  cost  the  sum  of  $30,000 
but  had  in  fact  cost  only  $17,000  or  less.  That  thereupon  he  notified 
the  said  Blake  that  he  would  not  further  associate  himself  with  him  in 
said  transaction  and  that  he  would  withdraw  from  said  syndicate  be- 
cause of  the  deceit  which  had  been  practiced  upon  him  and  the  other 
parties  connected  therewith,  and  because  of  the  misrepresentations  made 
to  them  with  reference  to  the  cost  of  said  land  and  its  value,  and  with 
reforencp  to  the  fact  that  no  profit  was  to  be  made  or  attempted  to  be 
made  upon  them.    But  the  said  Blake  did  not  release  him  from  his  sub- 
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8cription  aforesaid^  and  he^  the  said  Blake^  stated  to  this  defendant 
that  he  had  purchased  said  land  through  agents^  and  that  it  was  true 
that  misrepresentations  had  been  made  with  reference  to  the  cost  of  said 
land  but  that  the  misrepresentations  had  not  been  made  by  him,  the  said 
Blake,  to  his  associates,  but  had  been  made  by  his  agents,  the  said  Grant 
and  Birge,  to  him,  the  said  Blake ;  that  he  had  known  nothing  whatever 
of  the  true  cost  of  said  land;  that  he  had  been  as  much  d^eived  as  tiiis 
defendant  was,  and  the  said  Blake  assured  this  defendant  of  his  inno- 
cence of  any  knowledge,  of  the  true  facts,  and  stated  to  him  that  he 
himself  had  just  learned  that  the  land  aforesaid  had  not  cost  the  said 
Grant  and  Birge  $30,000,  but  had  in  fact  cost  them  $17,000.  That  as 
soon  as  he  learned  this  he  had  forced  the  said  Grant  and  Birge  to  tell 
him  the  true  cost  of  said  land,  which  he  then  stated  was  $17,000,  and 
that  he,  Blake,  had  forced  them  to  make  a  sale  to  him  of  their  interest 
in  said  land. 

"Defendant  further  shows  that  if  the  said  statements  made  by  the 
said  Blake  were  true  he  would  have  had  no  right  to  withdraw  from  his 
association,  because  the  express  condition  upon  which  he  became  a 
member  thereof  was  that  the  said  Blake  would  attempt  to  make  no 
profit  off  of  him  with  reference  to  said  transaction,  and  that  believing 
that  the  said  Blake  himself  had  been  deceived,  and  that  as  soon  as  he 
learned  that  his  agents  were  attempting  to  make  profit  off  of  him,  he 
not  only  forced  them  to  turn  said  property  over  to  him  at  its  actual 
cost  to  them,  but  expressed  his  intention  to  give  his  associates  the 
benefit  of  said  transaction;  and  in  fact  the  said  Blake  reaffirmed  his 
good  faith  in  every  particular,  which  this  defendant  at  said  time  be- 
lieved. But  this  defendant  shows  that  he  is  informed  and  believes  the 
true  facts  to  be,  and  so  alleges,  that  the  said  Blake  himself  had  been 
tlie  purchaser  of  said  land,  and  knew  all  the  time  the  real  value  of 
same;  that  he  himself  had  paid  the  sum  of  $17,000  or  less  therefor. 
That  he  himself  had  knowingly  made  the  misrepresentations  and  state- 
ments that  the  land  cost  him  $30,000,  which  was  untrue,  for  the  fraud- 
ulent purpose  of  inducing  this  defendant  to  become  the  purchaser  of 
an  interest  in  said  land  and  to  become  a  subscriber  to  the  capital  stock 
of  the  Sam  Houston  Oil  Company;  that  when  he  learned  that  the  true 
facts  with  reference  to  the  real  cost  of  said  land  were  likely  to  be  discov- 
ered by  this  defendant  and  the  other  associates,  he  went  to  Beaumont 
and  the  agreement  hereinbefore  referred  to  was  entered  into. 

"Defendant  further  shows  to  the  court  that  in  all  of  the  transactions 
set  out  an  important  consideration  was  mutual  confidence  and  fair 
dealing,  and  that  it  was  distinctly  understood  between  the  said  Blake 
and  this  defendant  that  the  utmost  good  faith  and  fair  dealing  was  to 
be  extended  by  the  said  Blake  to  this  defendant;  that  the  same  was  to 
be  expected  and  given  on  the  part  of  each;  but  that  notwithstanding 
such  agreement,  the  said  Blake  willfully  attempted  to  mislead  and 
deceive  this  defendant  in  the  manner  and  for  the  purpose  herein  set 
out.    That  it  was  mutually  understood  and  agreed  that  the  fact  of  the 
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said  Blake'8  innocence  and  good  faith  was  a  material  fact  and  that  the 
said  Blake^s  representations  with  reference  thereto  were  relied  upon  as 
tme^  and  that  this  defendant  would  not  enter  or  continue  in  any  such 
association  with  the  said  Blake  but  for  this  fact. 

'^Defendant  further  shows  that  the  said  Blake  concealed  from  him 
the  existence  and  contents  of  the  said  agreement  to  release  the  mem- 
bers of  said  association  from  their  subscription^  and  that  in  fact  he 
had  never  known  of  suchicontract  until  about  the  4th  day  of  May^  1903, 
and  that  the  said  Blake  had  not  at  any  time  acted  in  good  faitii  with 
defendant,  because  this  defendant  charges  it  to  be  a  fact  that  he  had 
then  entered  into  an  agreement  with  the  said  Grant  and  Birge  by  which 
all  of  the  subscribers  to  the  syndicate  aforementioned  were  to  be  re- 
leased from  their  subscriptions  and  their  money  returned  to  them, 
which  he  fraudulently  concealed  from  this  defendant;  and  this  defend- 
ant further  charges  that  the  said  Blake  at  said  time  entered  into  a  secret 
agreement  with  the  said  Grant  and  Birge,  by  which  the  land  herein- 
before referred  to  as  purchased  by  the  said  Blake  was  transferred  to 
the  said  Blake  upon  the  express  understanding  that  in  the  event  the 
said  Blake  was  unable  to  resell  said  land  for  the  sum  •of  $17,000,  that 
the  said  Grant  and  Birge  were  to  share  equally  in  any  loss  to  be  sus- 
tained by  the  said  Blake,  provided  that  the  loss  to  either  of  them,  the 
said  Grant  and  Birge,  was  to  be  limited  to  the.  sum  of  $1000,  which 
agreement  the  said  Blake  fraudulently  concealed  from  this  defendant. 

"Defendant  further  alleges  on  information  and  belief  that  the  said 
Grant  and  Birge  have  each  paid  back  to  the  said  Blake  the  sum  of 
$1000,  all  of  which  has  been  concealed  from  him.  Defendant  further 
shows  that  he  believed  the  representations  made  to  him  by  the  said 
Blake  as  to  his  innocence  in  the  transactions  hereinbefore  set  out;  that 
he  believed  that  the  said  Blake  had  purchased  said  land  through  agents 
who  had  deceived  him  as  to  its  real  cost;  that  he  believed  that  the  said 
Blake's  dealings  with  this  defendant  and  the  other  members  of  said 
syndicate  were  carried  on  in  the  utmost  good  faith;  that  he  believed 
that  as  soon  as  the  said  Blake  learned  that  he  had  been  deceived  in  the 
cost  of  said  land  he  forced  out  of  this  transaction  the  guilty  parties, 
and  gave  his  associates  the  benefit  of  securing  said  land  at  a  less  price 
than  he  had  at  first  purchased  it,  and  so  believing  and  not  knowing  that 
the  said  Blake  had  agreed  to  release  from  their  subscriptions  to  the 
said  syndicate  all  of  the  parties  to  same,  this  defendant  did  not  with- 
draw his  subscription  to  this  pool  and  did  not  terminate  his  associations 
with  the  said  Blake  and  the  other  members  of  said  syndicate;  and  after- 
wards in  pursuance  of  his  original  agreement,  being  still  in  ignorance 
of  Blake's  guilt  with  reference  to  the  deceit  practiced  upon  him,  as 
herein  stated,  and  of  his  agreement  with  Grant  and  Birge  to  release 
him  and  the  other  subscribers  to  the  Sam  Houston  Oil  Company,  and 
of  his  further  agreement  with  the  said  Grant  and  Birge  that  they  were 
to  share  in  his  loss  upon  the  sale  of  this  land  up  to  a  certain  amount, 
this  defendant  did  give  the  note  on  the  day  set  out  in  plaintiflPs  petition 
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to  the  said  J.  W.  Blake,  although  at  that  time  he  and  the  said  Blake 
well  knew  that  the  land  hereinbefore  referred  to  was  absolutely  value- 
less. 

**This  defendant  further  shows  that  he  did  not  discover  that  the  said 
J.  W.  Blake  had  deceived  him  as  to  his  knowledge  of  the  real  cost  of 
said  land  or  had  concealed  from  him  the  various  agreements  made  with 
the  said  Grant  and  Birge,  until  some  time  after  he  had  executed  and 
delivered  the  said  note ;  that  as  soon  as  he  learned  of  Hiese  facts  he  went 
to  the  said  Blake  and  repudiated  the  entire  transaction.  This  defend- 
ant shows  that  all  of  the  moneys  that  have  been  paid  for  this  land  have 
been  paid  by  the  Grayson  County  National  Bank,  and  that  the  paymente 
have  been  made  to  the  said  Blake,  president  of  the  said  bank.  That  at 
the  time  he  executed  said  note  the  said  bank  had  not  been  paid  back  all 
of  the  money  paid  by  it  for  the  purchase  of  said  land,  but  that  a  very 
large  sum  was  still  due  it.  Defendant  shows  that  all  of  the  directors 
of  this  bank  were  cognizant  of  all  of  the  facts  and  circumstances  here- 
inbefore set  out,  and  that  the  bank  had  full  notice  of  the  misrepresenta- 
tions made  to  this  defendant  with  reference  to  said  subscription,  and 
that  at  the  tiraa  it  took  said  note  he  merely  applied  it  upon  the  amount 
aforesaid  paid  by  it  for  said  land.  That  it  knew  that  said  note  was  ob- 
tained from  this  defendant  by  fraud  and  misrepresentations,  and  that 
the  said  ostensible  discounting  or  transfer  of  said  note  by  Blake  to  this 
bank  was  made  for  the  purpose  of  placing  the  same  in  the  hands  of  an 
innocent  purchaser.  But  this  defendant  is  informed  and  believes,  and 
so  alleges,  that  the  said  Blake  is  the  real  owner  of  said  note;  or  if  he  be 
mistaken  in  this,  he  alleges  on  information  and  belief  that  the  said  Blake 
and  the  said  Grayson  County  National  Bank  are  jointly  interested  in 
said  note.  This  defendant  shows  that  if  he  be  mistaken  in  the  allega- 
tions hereinbefore  made  that  the  said  J.  W.  Blake  and  the  directors 
of  the  said  bank  were  guilty  of  the  frauds  hereinbefore  set  out,  that 
then  the  said  J.  W.  Blake  was  guilty  of  the  said  frauds,  misrepresenta- 
tions and  concealments,  and  that  he  is  an  indorser  of  said  note,  and  that 
by  reason  of  the  agreement  hereinbefore  set  out  entered  into  between  the 
said  Blake  and  the  said  Grant  and  Birge,  and  the  release  by  the  said 
Blake  of  the  other  parties  to  the  subscription  of  the  Sam  Houston  Oil 
Company,  without  the  consent  of  this  defendant,  the  said  Blake  became 
legally  obligated  to  refund  and  pay  back  to  this  defendant  the  amount 
of  such  stock  subscription;  and  if  he  be  mistaken  in  the  allegation 
that  the  said  plaintiff  took  said  note  with  full  knowledge  of  the  frauds, 
misrepresentations  and  concealments  which  render  the  same  void,  and 
if  for  any  reason  he  should  be  liable  to  the  plaintiff  in  any  sum 
whatever,  which  he  denies,  then  and  in  that  event  he  is  entitled  to  judg- 
ment over  and  against  the  said  J.  W.  Blake  for  said  amount. 

"Premises  considered,  defendant  says  that  the  said  J.  W.  Blake  is 
a  necessary  party  to  the  final  adjudication  of  this  cause.  Wherefore  he 
prays  that  the  said  J.  W.  Blake  be  made  a  party  to  this  suit  and  that 
upon  final  hearing  the  note  declared  upon  in  this  suit  by  plaintiff  be 
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canceled  and  held  for  naught  and  set  aside  as  against  plaintiff  and  said 
Blake;  but  in  the  event  plaintiff  should  recover  any  judgment  against 
this  defendant,  that  he  have  judgment  over  against  the  said  J.  W.  Blake, 
and  for  such  other  and  further  relief,  either  in  law  or  in  equity,  as 
he  may  in  this  behalf  deserve,  and  as  in  duty  bound  he  will  ever  pray/' 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  giving  to  the  jury  the  following  special  instruction  asked  by 
the  appellee :  'If  you  believe  from  the  evidence  that  at  the  time  the 
note  sued  on  was  given  the  defendant  had  ascertained,  or  by  the  use 
of  ordinary  diligence  could  have  ascertained,  the  falsity  of  any  false 
representations  that  had  been  made  to  him  by  Blake,  then  you  will  find 
for  the  plaintiff,  no  matter  what  fraud  may  have  been  practiced/' 

Appellant's  insistence  is  that  the  error  in  said  charge  consists  in  its 
making  appellant  liable  upon  the  note,  although  the  jury  may  have  be- 
lieved that  Blake  made  the  false  representations  alleged  to  have  been 
made  by  him,  if  by,  the  exercise  of  ordinary  diligence  he,  appellant,  could 
have  ascertained  tiiat  such  representations  were  not  true.  We  agree  with 
appellant  in  his  contention  and  are  of  opinion  that  the  court  erred  in 
giving  said  special  instruction.  If  the  representations  were  of  a  char- 
acter to  induce  appellant  to  rely  upon  them,  and  he  believed  them  to 
be  true,  and  acted  upon  them,  this  is  suflBcient,  although  he  might  have 
ascertained  by  the  exercise  of  ordinary  diligence  that  they  were  not 
true.  Labbe  v.  Corbett,  69  Texas,  603;  Qriffeth  v.  Hanks,  46  Texas, 
217 ;  Holstein  v.  Adams,  72  Texas,  486 ;  14  Am.  and  Eng,  Enc.  of  Law, 
2  ed.,  122 ;  Wright  v.  TJ.  S.  Mortgage  Co.,  42  S.  W.  Bep.,  789 ;  Inter- 
national &  G.  N.  By.  Co.  V.  Harris,  65  S.  W.  Rep.,  886. 

Appellee,  however,  contends  that  the  giving  of  the  above  quoted  special 
charge  does  not  constitue  reversible  error,  because  there  was  in  this  case 
no  evidence  of  any  material  fraud  or  deceit.  We  disagree  with  this 
contention  of  the  appellee.  Upon  the  trial  in  the  court  below  the  fol- 
lowing facts  were  agreed  to : 

"1.    The  execution  and  transfer  of  the  note  sued  on  were  admitted. 

'^2.  It  was  agreed  that  if  the  defendant  H.  L.  Hall  would  have  a 
defense  against  this  note  in  the  hands  of  J.  W.  Blake,  it  is  good  and  valid 
as  against  the  plaintiff. 

"3.  On  April  20,  1901,  John  Grant  and  Nat  Birge  had  an  option  on 
certain  land  situated  in  Jefferson  County,  near  Beaumont,  Texas,  and 
were  negotiating  with  certain  parties  in  Sherman,  Texas,  with  reference 
to  the  sale  of  that  and  other  lands.  On  April  22d  J.  W.  Blake  went  to 
Beaumont,  Texas,  and  entered  into  an  agreement  with  Grant  and  Birge 
by  which  he,  for  himself  and  associates,  was  to  take  up  their  option  on 
this  land.  On  the  same  day  he  was  introduced  to  the  seller  of  this  land, 
D.  T.  Bomar,  and  paid  him  $17,000  for  said  land  by  giving  a  draft  as 
president  of  and  on  the  Graypon  County  National  Bank  for  said  amount. 
The  title  to  the  land  was  taken  in  the  name  of  Grant  and  Birge  under 
an  arrangement,  the  testimony  with  reference  to  which  will  be  set  out 
more  fully  hereafter.    On  April  24th  or  26th  Blake  returned  to  Sherman, 
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Texas,  and  in  connection  with  Grant  and  Birge  began  the  organization 
of  a  sjmdicate  of  citizens  who  were  to  contribute  all  together  $30,000 
in  shares  of  $1000  each,  having  it  understood  that  they  would  form  a 
corporation  to  take  over  the  lands  hereinbefore  referred  to.  It  was 
understood  that  the  same  members  of  the  syndicate  would  subscribe  for 
the  stock  in  the  Sam  Houston  Oil  Company  an  amount  in  proportion 
to  their  subscription  to  the  syndicate,  and  that  they  would  pay  up  their 
subscription  to  the  Sam  Houston  Oil  Company  by  a  transfer  of  their 
interest  in  the  land,  and  when  the  Sam  Houston  Oil  Company  had  got 
them  all  in  then  the  deed  would  be  made  by  Grant  and  Birge  to  the 
Sam  Houston  Oil  Company.  It  was  agreed  that  sufficient  stock  of  the 
Sam  Houston  Oil  Company  would  be  sold  to  raise  money  to  sink  a  well 
upon  the  land,  and  if  it  turned  out  to  be  a  'gusher,'  as  everybody  sup- 
posed it  would  at  that  time,  they  would  sell  the  balance  of  the  stock.  The 
company  was  to  be  organized  for  $275,000.'* 

There  is  testimony  in  the  record  tending  to  show  that  J.  W.  Blake 
met  Dr.  Grant  and  Nat  Birge  in  Beaumont,  about  the  20th  of  April, 
1901,  and  they  informed  him  that  they  had  an  option  on  certain  lands 
in  Jefferson  County,  near  Beaumont,  and  offered  the  land  to  him  at 
$22,000.  After  some  negotiations  between  Blake,  Grant  and  Birge,  it 
was  agreed  that  Blake  should  sell  the  land  for  $30,000,  and  that  Grant 
and  Birge  would  let  him  have  it  for  $17,000,  with  the  understanding 
that  Blake,  Grant,  Birge  and  Forbes  were  to  share  equally  in  the  differ- 
ence between  $17,000,  the  amount  paid  for  the  land  by  Blake,  and 
$30,000,  the  amount  for  which  he  was  to  sell  it. 

Blake  gave  his  draft  on  appellee  for  $17,000  to  the  owner  of  the 
lands,  and  the  deeds  were  made  to  Grant  and  Birge  to  protect  them  in 
their  interest  in  the  difference  between  the  cost  of  the  land  and  the 
amount  at  which  Blake  was  to  sell  it.  On  his  return  from  Beaumont, 
Blake  went  to  the  store  of  appellant  and  told  him  that  he  had  been  to 
Beaumont  and  purchased  some  land  down  there  and  was  organizing  a 
company  and  had  sold  nearly  all  the  shares,  but  had  a  few  left  which 
he  was  placing  with  his  friends,  and  asked  appellant  if  he  wanted  to 
take  one.  Appellant  asked  him  if  he  had  been  down  there  and  inves- 
tigated, and  Blake  replied  that  he  had  and  that  the  land  cost  $30,000, 
and  that  he  wanted  to  let  appellant  in  the  land  proposition;  that  he, 
Blake,  knew  the  cost  of  the  land,  and  that  appellant  was  getting  in  on 
the  ground  floor,  and  assured  him,  appellant,  that  there  was  no  base- 
ment to  the  ground  floor  and  that  appellant  was  petting  in  exactly  on 
the  same  plane  that  he,  Blake,  was.  Appellant  told  Blake  that  as  he, 
Blake,  had  been  down  there  and  investigated,  that  he  would  take  a 
share  of  $1000.  The  company  Blake  was  organizing  was  to  be  called  the 
Sam  Houston  Oil  Company. 

Shortly  after  this  appellant  heard  rumors  that  the  land  had  not  cost 
$30,000,  and  he,  together  with  J.  P.  Harrison,  who  had  also  agreed  to 
take  a  share  in  the  enterprise,  went  to  Blake  and  informed  him  of  such 
rumors,  and  Blake  said  that  the  land,  as  far  as  he  Jcnew,  had  cost  that 
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much ;  that  if  it  had  cost  less  than  $30,000  he  did  not  know  it.  Shortly 
after  tliis  appellant  and  Harrison  went  to  Beaumont,  and  upon  investi- 
gation they  ascertained  that  the  land  had  not  cost  $30,000.  Whereupon 
they  telegraphed  Blake  at  Sherman  to  leave  them  out  of  the  corporation. 
Tn  a  day  or  two  after  appellant  and  Harrison  got  to  Beaumont,  Blake 
arrived  there,  and  upon  his  arrival  they  told  him  they  had  a8ceri:ained 
that  the  land  had  never  been  worth  $30,000,  and  he,  Blake,  replied  that 
he  had  heard  that  the  land  had  not  cost  that,  and  he  had  come  down 
there  to  investigate  himself.  Dr.  Grant  and  Birge  were  also  at  Beau- 
mont at  that  time.  Blake  said  he  was  going  to  see  Grant  and  Birge 
and  force  them  to  tell  him  the  truth  about  the  cost  of  that  land;  that 
if  it  did  not  cost  $30,000  he  would  find  out  what  it  did  cost.  Afterwards 
Blake  came  back  and  told  appellant  and  Harrison  that  he  had  met  Grant 
and  Birge  and  forced  them  to  tell  him  what  the  land  had  cost,  and  that 
it  cost  only  $17,000;  and  that  he  told  them.  Grant  and  Birge,  that  they 
had  deceived  him  and  the  people  at  Sherman,  and  that  he^  Blake,  could 
not  afford  to  be  connected  with  them ;  and  also  stated  that  he  then  and 
there  gave  Grant  and  Birge  the  option  to  get  out  of  the  transaction,  or 
he,  Blake,  would. 

Blake  then  stated  to  appellant  and  Harrison  that  he  had  been  as 
much  deceived  as  they  had,  and  that  he  had  on  that  day  taken  the  land 
from  Grant  and  Birge  for  $17,000.  Blake  also  stated  to  appellant  and 
Harrison  at  this  time  that  he  became  so  enraged  in  the  interview  with 
Grant  and  Birge  on  account  of  the  way  he  had  been  deceived  that  he 
wept  Blake  also  stated  in  this  conversation  to. appellant  and  Harrison 
that  he  could  not  afford  to  be  placed  in  such  an  attitude  before  his 
friends,  and  that  he  told  Grant  and  Birge  that  they  would  have  to  get 
out,  or  he  would  get  out. 

Appellant  testified  that  from  these  statements  of  Blake  he  believed 
that  he,  Blake,  had  been  deceived  as  well  as  he  and  other  subscribers ; 
that  he  believed  that  Grant  and  Birge  had  put  up  a  job  on  him;  that 
they  had  bought  the  land  at  $17,000  and  unloaded  it  on  Blake  for 
$30,000.  Appellant  further  testified  that  he  felt  proud  of  Blake  on 
account  of  what  he  believed  was  a  laudable  effort  upon  his,  Blake^s,  part 
to  protect  his  friends  from  what  appellant  then  supposed  to  be  a  decep- 
tion and  fraud  of  Grant  and  Birge;  and  he,  appellant,  told  Blake  to  let 
his  original  subscription  stand. 

Appellant  also  testified  that  the  only  conversation  in  reference  to  his 
subscription  at  that  time  was  that  he  would  let  it  stand,  and  that  no 
other  organization  was  formed ;  that  his  understanding  was  that  Grant 
and  Birge  and  others  representing  about  $8000  in  subscriptions,  would 
withdraw,  and  their  vacancies  were  to  be  supplied  with  now  subscribers, 
and  they,  appellant,  Blake  and  Harrison,  figured  on  boring. wells  and 
going  ahead  with  the  original  plans.  That  he,  appellant,  understood 
that  he  was  getting  a  one-seventeenth  interest  in  the  land,  instead  of  a 
one-thirtieth  interest;  that  all  the  subscribers  would  get  the  land  at 
$17,000,  instead  of  $30,000;  and  that  was  the  only  way  in  which  the 
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transaction  was  changed.  No  other  subscribers  went  out,  except  Grant 
and  Birge,  that  he  knew  of.  They,  appellant,  Blake  and  Harrison,  were 
anxious  to  keep  the  original  subscribers  in,  and  it  was  discussed  whether 
Grant  and  Birge  would  be  able  to  make  others  withdraw. 

Appellant  testified  that  he  believed  that  Blake  had  acted  in  good 
faith  and  was  at  this  time  acting  in  good  faith,  and  that  if  at  that  time 
he,  appellant,  had  known  that  Blake,  at  the  time  he  made  the  representa- 
tions to  him  that  the  land  had  cost  $30,000,  knew  that  it  had  not  cost 
that  amount,  he,  appellant,  would  not  have  continued  in  the  company. 
Appellant  testified  that  four  or  five  days  after  that  the  "whole  bottom 
fell  out,^'  and  that  when  Blake  came  around  to  take  the  note  "we  all 
knew  that  the  land  was  not  worth  anything  like  $17,000,*^  but  he,  ap- 
pellant, believed  then  that  Blake  had  acted  in  good  faith  and  gave  the 
note.  Appellant  testified  that  he  did  not  know  that  Blake  knew  that  the 
land  did  not  cost  $30,000  until  after  the  note  was  executed,  and  that  as 
soon  as  he  became  so  informed  he  repudiated  the  entire  transaction. 

The  testimony  in  the  record  shows  that  at  the  time  Blake  made  the 
deal  with  Grant  and  Birge  to  take  the  land  at  $17,000  there  was  a 
verbal  agreement  by  which  they.  Grant  and  Birge,  agreed  that  if  Blake 
sustained  any  loss  by  reason  of  his  purchase  of  the  lajid  at  said  price 
they  would  make  it  good  to  him  to  the  extent  of  $1000  each,  in  the 
event  the  loss  was  as  much  as  $3000;  and  that  they,  about  six  months 
prior  to  the  trial,  paid  him  $1000  in  cash  and  $1000  in  stock  in  the 
Gertner-Kelley  Drug  Company. 

Appellant  testified  that  Blake  never  at  any  time  told  him  anything 
about  this  agreement. 

The  testimony  also  shows  that  the  following  written  agreement  was 
entered  into  by  Grant,  Birge  and  Blake: 

"This  agreement,  made  and  entered  into  this  the  2d  day  of  May,  1901, 
between  John  Grant  and  N.  B.  Birge  of  the  first  part  and  J.  W.  Blake 
of  the  second  part,  all  of  Grayson  County,  Texas,  witnesseth  as  follows : 

"The  parties  of  the  first  part  agree  and  bind  themselves  to  convey 
to  said  J.  W.  Blake  all  their  interest  in  the  following  lands,  to  wit: 
Five  acres,  being  B.  8  of  the  N.  half  of  the  J.  W.  Bullock  survey ;  thirty 
acres,  being  B  5,  6  and  7  of  section  3  T.  &  N.  0.  P.,  and  forty-two  and 
one  half  acres,  being  block  6  of  the  W.  Dychess  survey,  all  in  Jeflferson 
County,  Texas. 

"Provided  the  said  J.  W.  Blake  shall  refund  to  each  subscriber  all 
moneys  received  by  him  as  treasurer  of  the  Sam  Houston  Oil  Com- 
pany from  the  subscribers  to  said  company,  and  assuming  the  amount 
due  the  Grayson  County  National  Bank  on  a  draft  for  the  sum  of 
$17,000  drawn  by  J.  W.  Blake,  president,  in  favor  of  D.  T.  Bomar, 
dated  on  or  about  April  22,  1901. 

'The  said  J.  W.  Blake  agrees  and  binds  himself  to  assume  the  in- 
debtedness above  mentioned  and  refund  the  amount  received  by  him 
from  any  subscriber  to  said  Sam  Houston  Oil  Company,  on  receipt  from 
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said  Grant  and  Birge  of  conveyance  to  the  property  mentioned,  duly 
executed.    (Signed)    John  Grant,  N.  B.  Birge,  J.  W.  Blake/' 

Appellant  testified  that  he  never  at  any  time  knew  of  the  above  agree- 
ment, and  that  Blake  never  at  any  time  oflEered  to  release  him  from  his 
subscription. 

We  are  of  the  opinion  that  the  above  testimony  tends  to  show  that 
Blake  represented  to  appellant  that  the  cost  of  the  land  was  $30,000, 
and  that  the  testimony  shows  that  its  cost  was  only  $17,000 ;  and  that 
the  testimony  tends  to  show  that  after  appellant  learned  of  the  falsity 
of  such  representations,  and  before  he  agreed  to  continue  his  subscrip- 
tion in  the  proposed  corporation,  Blake  represented  to  him  that  he, 
Blake,  was  deceived  by  Grant  and  Birge  and  did  not  know  that  the 
land  cost  less  than  $30,000  at  the  time  he  made  such  statement,  and 
-that  appellant  relied  upon  and  believed  such  latter  statement  to  be  true, 
and  was  thereby  induced  to  continue  his  subscription  in  said  corpora- 
tion. And  the  testimony  shows  that  Blake  did  know  at  the  time  that 
he  made  the  statement  to  appellant,  according  to  his  (appellant^s)  tes- 
timony, that  the  land  cost  $30,000,  that  its  cost  was  less  than  that 
amount.  And  the  testimony  tends  to  show  that  the  original  plan  to 
organize  a  corporation  and  proceed  to  develop  the  oil  resources  of  the 
land  was  not  abandoned  at  the  time  that  appellant  agreed  to  let  his 
subscription  stand;  nor  was  it  abandoned,  according  to  the  testimony, 
at  the  date  of  the  execution  of  his  note.  And  it  being  shown  by  the 
testimony  that  Blake  would  be  a  stockholder  in  the  company  and  have 
a  right  to  participate  in  its  acts,  and  to  some  extent  direct  and  control 
the  business  and  policy  of  the  corporation,  it  was  a  material  matter  to 
appellant  that  he  be  a  person  of  integrity  and  honor,  who  would  deal 
fairly  and  honestly  with  his  associates  in  the  corporation.  Hence  we 
conclude  that  the  above  mentioned  representations  were  material  and 
the  action  of  the  court  in  giving  the  above  special  charge  constitutes 
reversible  error. 

We  are  also  of  opinion  that  if  Blake  represented  to  appellant  that  the 
land  cost  $17,000,  and  that  he,  appellant,  should  be  entitled  to  go  into 
the  proposed  corporation  on  the  same  plane  or  basis  that  he,  Blake, 
went  in,  and  that  in  the  purchase  of  the  land  by  Blake  there  was  an 
agreement  by  which  Blake  was  to  be  protected  to  the  extent  of  $2000, 
in  the  event  he  sustained  loss  to  the  extent  of  $3000,  and  that  Blake 
never  disclosed  such  agreement  to  appellant,  that  such  representations 
and  concealment  would  be  material.  And  further,  if  after  appellant 
had  discovered  that  the  land  did  not  cost  $30,000  and  had  notified  Blake 
of  the  withdrawal  of  his  subscription  to  the  corporation,  Blake  entered 
into  an  agreement  with  Grant  and  Birge  whereby  he  was  to  take  the 
land  at  $17,000  and  release  each  subscriber  who  had  paid  in  their 
money,  and  entered  into  a  further  agreement  by  which  he  agreed  to 
release  all  of  the  subscribers  of  the  Sam  Houston  Oil  Company  who 
desired  to  be  released ;  and  if  Blake  concealed  from  the  appellant  the 
existence  of  such  agreement,  and  if  the  appellant  had  known  of  such 
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agreement,  he  would  not  have  continued  his  subscription  in  the  proposed 
corporation,  such  concealment  upon  the  part  of  Blake  would  amount 
to  a  material  deception  practiced  by  him  upon  the  appellant.  And  we 
are  inclined  to  believe  that  there  is  testimony  in  the  record  tending  to 
show  such  agreement  and  its  concealment  by  Blake;  and  that  had  ap- 
pellant known  of  the  same  at  the  time' he  agreed  to  continue  his  sub- 
scription in  such  corporation  he  would  not  have  done  so. 

Appellants  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  defendants  first  requested  charge,  and  in  failing  to 
charge  the  jury  that  if  they  believed  from  the  evidence  that  defendant 
gave  his  note  in  payment  of  a  subscription  to  a  syndicate  which  he  was 
induced  to  join  by  the  representations  of  J.  W.  Blake,  that  he,  the  de- 
fendant, was  to  become  a  member  of  said  syndicate  upon  exactly  the 
same  terms  and  conditions  and  upon  perfect  equality  with  him,  the' 
said  Blake;  and  if  they  further  believed  from  the  evidence  that  said 
Blake  had  a  secret  agreement  at  the  time  the  said  defendant  executed  his 
note  by  which  he  was  to  receive  back  $2000  of  the  purchase  money  of  the 
lands  which  were  to  be  purchased  by  the  said  syndicate,  and  made  no 
allowance  to  the  said  Hall  on  account  of  said  $2000,  but  concealed 
from  the  said  Hall  the  fact  of  his  receiving  back  any  such  sum,  or  that 
he  would  receive  same;  and  if  they  further  believed  from  the  evidence 
that  the  representations  of  the  said  Blake  to  the  said  Hall  was  a  material 
representation,  and  induced  him  to  become  a  member  of  said  syndicate, 
then  and  in  that  event  the  said  Hall  would  be  entitled  to  a  rescission 
of  his  contract  and  the  cancellation  of  the  note.*' 

The  testimony  tends  to  show  that  at  the  time  appellant  agreed  to 
continue  his  subscription  for  a  share  in  the  corporation  Blake  was 
acting  as  promoter  of  the  proposed  corporation;  and  under  the  law 
he  was  required  to  act  fairly  and  honestly  with  the  appellant,  and  it 
was  his  duty  to  disclose  to  him  the  true  price  and  terms  for  and  upon 
which  he  had  purchased  the  land.  The  authorities  hold  that  when  the 
promoter  represents  that  the  property  can  be  bought  for  a  certain  price, 
and  the  price  stated  really  includes  commission  or  profit  to  the  promoter, 
any  of  the  subscribers  or  associates  in  the  proposed  corporation  may 
withdraw  from  the  transaction  on  discovering  the  fraud ;  and  if  a  note 
or  other  contract  has  been  executed,  the  same  may  be  rescinded.  Mora- 
wetz  on  Priv.  Corp.,  sec.  293 ;  Short  v.  Stevenson,  63  Pa.,  95 ;  23  Am. 
and  Eng.  Enc  of  Law,  235,  239;  Dickerman  v.  Northern  Trust  Co., 
176  U.  S.,  204;  Yale  Stove  Co.  v.  Wilcox,  64  Conn.,  101. 

We  think  the  court  erred  in  not  giving  appellant's  said  special  charge, 
and  we  therefore  sustain  said  assignment  of  error. 

Appellant's  third  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  to  give  his  second  requested  special  charge,  which  is 
as  follow^:  "If  you  believe  from  the  evidence  that  on  May  2d  J.  W. 
Blake  entered  into  a  verbal  or  written  agreement  or  into  an  agreement 
in  writing:  bv  which  he  roloa?o(l  the  subscribers  to  the  Sam  Houston 
Oil  Company  who  had  naid  in  their  money,  and  entered  into  a  further 
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agreement  by  which  he  agreed  to  release  all  of  the  subscribers  of  the 
Sam  Houston  Oil  Company  who  desired  to  be  released,  it  would  operate 
in  law  to  release  all  of  the  subscribers  to  the  said  Sam  Houston  Oil 
Company;  and  if  you  further  believe  from  the  evidence  that  the  said 
J.  W.  Blake  concealed  from  the  defendant  Hall  the  existence  of  such 
agreement,  and  if  you  further  believe  that  the  said  Hall,  had  he  known 
of  such  agreement,  would  not  have  continued  in  his  association  with  the 
said  Blake  in  the  purchase  of  the  land  aforesaid,  }'ou  will  find  for  the 
defendant." 

We  are  inclined  to  think  that  it  was  not  error  for  the  court  to  refuse 
to  give  the  above  special  charge  in  the  language  used,  but  we  think  the 
court  should  have  given  a  charge  upon  the  issue  to  which  said  special 
charge  evidently  was  intended  to  apply.  If  appellant  had  requested  the 
court  to  charge  the  jury  that  if  they  believed  from  the  evidence  that 
Blake  entered  into  an  agreement,  verbal  or  written,  by  which  he  agreed 
to  release  all  of  the  subscribers  of  the  Sam  Houston  Oil  Company  who 
desired  to  be  released;  and  if  they  further  believed  from  the  evidence 
that  Blake  concealed  from  the  defendant  Hall  the  existence  of  such 
agreement ;  and  if  they  further  believed  that  the  said  Hall,  had  he  known 
of  such  agreement,  would  not  have  continued  in  his  association  with  the 
said  Blake  in  the  purchase  of  the  land,  then  they  should  find  for  the 
defendant,  such  charge  should  have  been  given  by  the  court. 

Appellant  assigns  error  upon  the  refusal  of  the  court  to  give  to  the 
jury  his  fourth  requested  special  charge,  which  is  as  follows:  "If  you 
believe  from  the  evidence  that  the  question  of  whether  or  not  Blake 
had  previously  made  representations  as  to  the  cost  of  the  land  involved 
in  this  controversy,  or  was  himself  innocent  of  any  misrepresentation, 
was  understood  by  Blake  and  Hall  to  be  a  material  representation  and 
fact  and  consideration  for  Hall  executing  the  note  involved  in  this  con- 
troversy, and  if  you  believe  that  Blake  was  not  innocent,  and  that  but 
for  such  belief  in  Blake's  innocence  Hall  would  not  have  executed  said 
note,  you  will  find  for  defendant." 

Appellee  in  its  brief  concedes  that  this  charge  embodies  a  correct 
principle  of  law,  but  contends  that  there  was  no  testimony  authorizing 
the  court  to  give  same  to  the  jury.  Without  discussing  the  testimony 
bearing  upon  the  issue  to  which  this  charge  is  intended  to  apply,  we  be- 
lieve there  is  sufficient  contained  in  the  record  to  justify  the  court  in 
giving  said  special  charge,  and  its  refusal  was  error. 

In  his  sixth  assignment  of  error,  appellant  coinplains  of  the  refusal 
of  the  court  to  give  his  fifth  requested  charge,  which  is  as  follows :  "You 
are  instructed  that  if  you  believe  from  the  evidence  that  Blake  repre- 
sented to  Hall  that  he  was  to  purchase  his  interest  in  the  land  at  ex- 
actly the  same  price  and  on  the  same  conditions  that  he,  Blake,  was  to 
pay  for  same,  and  if  under  the  general  charge  you  find  for  plaintiff, 
then  you  must  allow  defendant  a  credit  of  one-seventeenth  of  $2000, 
or  $118.25." 

There  is  a  phase  of  the  evidence  in  this  case  which  would  authorize 
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this  charge.  Blake  testified  that  he  told  the  appellant  that  he  had  taken 
the  land  from  Grant  and  Birge  at  $17,000 ;  that  he  had  taken  the  re- 
sponsibility on  his  shoulders  and  that  everybody  could  get  out  that 
wanted  to,  and  that  he,  appellant,  was  released ;  that  he,  Blake,  wab 
going  to  work  to  sell  the  land  if  he  could,  and  that  he  would  do  the  best 
he  could.  That  when  he  told  appellant  this  he  said  that  on  the  $17,000 
basis  he  would  stay  in  it  with  htm,  Blake ;  that  when  the  new  arrange- 
ment was  made  at  Beaumont,  and  appellant  said  he  was  going  in  on 
the  $17,000  basis,  it  was  understood  that  they  would  go  back  and  or- 
ganize a  new  company  and  Mr.  Mosley  would  fix  up  the  new  papers. 
That  about  three  months  after  this  Mosley  kept  putting  off  getting  up 
the  organization,  he  went  to  see  appellant  and  Harrison  and  wanted  to 
close  the  matter  up,  and  wanted  to  know  if  they  insisted  on  going  on 
with  the  organization;  and  if  so,  he  would  have  the  papers  drawn  up 
by  somebody  other  than  Mosley;  that  appellant  and  Harrison  said  no, 
and  Harrison  paid  his  money  and  appellant  executed  his  note. 

If  at  the  time  appellant  executed  his  note  it  was  the  understanding 
that  the  purpose  to  organize  a  corporation  for  developing  or  attempting 
to  develop  the  oil  resources,  if  any,  of  said  land,  was  abandoned,  then 
appellant  would  not  be  entitled  to  a  rescission  of  his  contract  or  a  can- 
cellation of  his  note,  but  would  be  entitled  to  participation  in  the  said 
$2000  paid  Blake  by  Grant  and  Birge,  under  said  verbal  agreement,  in 
proportion  to  his  interest  in  said  land ;  and  under  that  view  it  was  error 
for  the  court  not  to  give  said  special  charge. 

For  the  errors  mentioned,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Squire  Bobinson  v.  Mrs.  Sallie  F.  Hoeton. 

Decided  June  9,  1904. 

Judgment  by  Default — Failure  of  Clerk  to  Affix  Seal — Sheriffe  Return — Not 
Showing  Date  of  Service. 

Either  the  failure  of  the  clerk  to  affix  his  seal  to  the  citation  upon  which 
Judgrment  by  default  was  rendered,  or  the  failure  of  the  sherifTs  return  to 
show  the  date  of  service,  is  fatal  to  the  Judgment  on  appeaL 

Error  to  the  District  Court  of  Panola.  Tried  below  before  Hon. 
Bicbard  B.  Levy. 

H.  N,  Nelson,  for  plaintiff  in  error. 

No  briefs  for  defendant  in  error. 

GILL,  Associate  Justice. — On  the  15th  day  of  September,  1902, 
Mrs.  Sallie  P.  Horton  brought  suit  in  the  District  Court  of  Panola 
County  against  Squire  Robinson  for  the  recovery  of  100  acres  of  land. 

The  defendant  failing  to  appear  and  answer,  judgment  by  default 
was  rendered  against  him  as  prayed  for. 

Eobinson  has  brought  the  cause  here  by  writ  of  error  and  asks  a 
reversal  of  the  judgment  because  the  citation  was  without  the  seal  of 
the  clerk  and  because  the  sheriff's  return  thereon  failed  to  disclose  the 
date  of  service. 

The  record  discloses  that  the  clerk  failed  to  aflBx  his  seal  to  the  cita- 
tion upon  which  the  judgment  by  default  was  rendered  and  that  the 
sheriff's  return  failed  to  disclose  the  date  of  service.  Either  of  these 
objections  is  fatal  to  the  judgment. 

It  is  well  settled  that  the  statute  requiring  the  clerk  to  affix  his  seal 
to  the  citation  must  be  complied  with.  Rev.  Stats.,  art.  1447;  Canfield 
V.  Jones,  18  Texas  Civ.  App.,  721;  Prosch  v.  Schlumpf,  2  Texas,  422; 
Brewster  v.  Norfleet,  3  Texas  Civ.  App.,  103,  22  S.  W.  Rep.,  226;  Hale 
V.  Gee,  29  S.  W.  Rep.,  44. 

It  is  equally  well  settled  that  to  be  sufficient  to  sustain  a  judgment 
by  default  the  sheriff's  return  of  the  citation  should  show  the  date  of 
service.  Llano  Improvement  Co.  v.  Watkins,  4  Texas  Civ.  App.,  428, 
23  S.  W.  Rep.,  612;  Washington  v.  Bank,  64  Texas,  4;  Rev.  Stats.,  art. 
980. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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to  the  said  J.  W.  Blake,  although  at  that  time  he  and  the  said  Blake 
well  knew  that  the  land  hereinbefore  referred  to  was  absolutely  value- 
less. 

''This  defendant  further  shows  that  he  did  not  discover  that  the  said 
J.  W.  Blake  had  deceived  him  as  to  his  knowledge  of  the  real  cost  of 
said  land  or  had  concealed  from  him  the  various  agreements  made  with 
the  said  Grant  and  Birge,  until  some  time  after  he  had  executed  and- 
delivered  the  said  note ;  that  as  soon  as  he  learned  of  these  facts  he  went 
to  the  said  Blake  and  repudiated  the  entire  transaction.  This  defend- 
ant shows  that  all  of  the  moneys  that  have  been  paid  for  this  land  have 
been  paid  by  the  Grayson  County  National  Bank,  and  that  the  payments 
have  been  made  to  the  said  Blake,  president  of  the  said  bank.  That  at 
the  time  he  executed  said  note  the  said  bank  had  not  been  paid  back  all 
of  the  money  paid  by  it  for  the  purchase  of  said  land,  but  that  a  very 
large  sum  was  still  due  it.  Defendant  shows  that  all  of  the  directors 
of  this  bank  were  cognizant  of  all  of  the  facts  and  circumstances  here- 
inbefore set  out,  and  that  the  bank  had  full  notice  of  the  misrepresenta- 
tions made  to  this  defendant  with  reference  to  said  subscription,  and 
that  at  the  timait  took  said  note  he  merely  applied  it  upon  the  amount 
aforesaid  paid  by  it  for  said  land.  That  it  knew  that  said  note  was  ob- 
tained from  this  defendant  by  fraud  and  misrepresentations,  and  that 
the  said  ostensible  discounting  or  transfer  of  said  note  by  Blake  to  this 
bank  was  made  for  the  purpose  of  placing  the  same  in  the  hands  of  an 
innocent  purchaser.  But  this  defendant  is  informed  and  believes,  and 
so  alleges,  that  the  said  Blake  is  the  real  owner  of  said  note ;  or  if  he  be 
mistaken  in  this,  he  alleges  on  information  and  belief  that  the  said  Blake 
and  the  said  Grayson  County  National  Bank  are  jointly  interested  in 
said  note.  This  defendant  shows  that  if  he  be  mistaken  in  the  allega- 
tions hereinbefore  made  that  the  said  J.  W.  Blake  and  the  directors 
of  the  said  bank  were  guilty  of  the  frauds  hereinbefore  set  out,  that 
then  the  said  J.  W.  Blake  was  guilty  of  the  said  frauds,  misrepresenta- 
tions and  concealments,  and  that  he  is  an  indorser  of  said  note,  and  that 
by  reason  of  the  agreement  hereinbefore  set  out  entered  into  between  the 
said  Blake  and  the  said  Grant  and  Birge,  and  the  release  by  the  said 
Blake  of  the  other  parties  to  the  subscription  of  the  Sam  Houston  Oil 
Company,  without  the  consent  of  this  defendant,  the  said  Blake  became 
legally  obligated  to  refund  and  pay  back  to  this  defendant  the  amount 
of  such  stock  subscription;  and  if  he  be  mistaken  in  the  allegation 
that  the  said  plaintiff  took  said  note  with  full  knowledge  of  the  frauds, 
misrepresentations  and  concealments  which  render  the  same  void,  and 
if  for  any  reason  he  should  be  liable  to  the  plaintiff  in  any  sum 
whatever,  which  he  denies,  then  and  in  that  event  he  is  entitled  to  judg- 
ment over  and  acrainst  the  said  J.  W.  Blake  for  said  amount. 

"Premises  considered,  defendant  says  that  the  said  J.  W.  Blake  is 
a  necessary  party  to  the  final  adjudication  of  this  cause.  Wherefore  he 
prays  that  the  said  J.  W.  Blake  he  made  a  party  to  this  suit  and  that 
upon  final  hearing  the  note  declared  upon  in  this  suit  by  plaintiff  be 
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canceled  and  held  for  naught  and  set  aside  as  against  plaintiff  and  said 
Blake;  but  in  the  event  plaintiff  should  recover  any  judgment  against 
this  defendant,  that  he  have  judgment  over  against  the  said  J.  W.  Blake, 
and  for  such  other  and  further  relief,  either  in  law  or  in  equity,  as 
he  may  in  this  behalf  deserve,  and  as  in  duty  bound  he  will  ever  pray/* 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  giving  to  the  jury  the  following  special  instruction  asked  by 
the  appellee :  'If  you  believe  from  the  evidence  that  at  the  time  the 
note  sued  on  was  given  the  defendant  had  ascertained,  or  by  the  use 
of  ordinary  diligence  could  have  ascertained,  the  falsity  of  any  false 
representations  that  had  been  made  to  him  by  Blake,  then  you  will  find 
for  the  plaintiff,  no  matter  what  fraud  may  have  been  practiced/' 

Appellant's  insistence  is  that  the  error  in  said  charge  consists  in  its 
making  appellant  liable  upon  the  note,  although  the  jury  may  have  be- 
lieved that  Blake  made  the  false  representations  alleged  to  have  been 
made  by  him,  if  by«  the  exercise  of  ordinary  diligence  he,  appellant,  could 
have  ascertained  that  such  representations  were  not  true.  We  agree  with 
appellant  in  his  contention  and  are  of  opinion  that  the  court  erred  in 
giving  said  special  instruction.  If  the  representations  were  of  a  char- 
acter to  induce  appellant  to  rely  upon  them,  and  he  believed  them  to 
be  true,  and  acted  upon  them,  this  is  sufficient^  although  he  might  have 
ascertained  by  the  exercise  of  ordinary  diligence  that  they  were  not 
true.  Labbe  v.  Corbett,  69  Texas,  503;  Griffeth  v.  Hanks,  46  Texas, 
217 ;  Holstein  v.  Adams,  72  Texas,  485 ;  14  Am.  and  Eng.  Enc.  of  Law, 
2  ed.,  122 ;  Wright  v.  TJ.  S.  Mortgage  Co.,  42  S.  W.  Eep.,  789 ;  Inter- 
national &  G.  N.  By.  Co.  V.  Harris,  65  S.  W.  Rep.,  885. 

Appellee,  however,  contends  that  the  giving  of  the  above  quoted  special 
charge  does  not  constitue  reversible  error,  because  there  was  in  this  case 
no  evidence  of  any  material  fraud  or  deceit  We  disagree  with  this 
contention  of  the  appellee.  Upon  the  trial  in  the  court  below  the  fol- 
lowing facts  were  agreed  to : 

"1.    The  execution  and  transfer  of  the  note  sued  on  were  admitted. 

'^2.  It  was  agreed  that  if  the  defendant  H.  L.  Hall  would  have  a 
defense  against  this  note  in  the  hands  of  J.  W.  Blake,  it  is  good  and  valid 
as  against  the  plaintiff. 

"3.  On  April  20,  1901,  John  Grant  and  Nat  Birge  had  an  option  on 
certain  land  situated  in  Jefferson  County,  near  Beaumont,  Texas,  and 
were  negotiating  with  certain  parties  in  Sherman,  Texas,  with  reference 
to  the  sale  of  that  and  other  lands.  On  April  22d  J.  W.  Blake  went  to 
Beaumont,  Texas,  and  entered  into  an  agreement  with  Grant  and  Birge 
by  which  he,  for  himself  and  associates,  was  to  take  up  their  option  on 
this  land.  On  the  same  day  he  was  introduced  to  the  seller  of  this  land, 
D.  T.  Bomar,  and  paid  him  $17,000  for  said  land  by  giving  a  draft  as 
president  of  and  on  the  Graypon  County  National  Bank  for  said  amount. 
The  title  to  the  land  was  taken  in  the  name  of  Grant  and  Birge  under 
an  arrangement,  the  testimony  with  reference  to  which  will  be  set  out 
more  fully  hereafter.    On  April  24th  or  25th  Blake  returned  to  Sherman, 
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M.  J.  Cavin  v.  Wichita  Valley  Townsite  Company. 

Decided  June  11.  1904. 

Id — Limitation — Agreement  by    Husband    Binding   on   Wife. 

Where  a  widow  was  in  adverse  possession  of  land,  and  she  marriedt  and 
she  and  her  hasband  continued  to  hold  possession,  an  agreement  by  the  hus- 
band with  the  true  owner  to  purchase  the  land,  stopped  the  running  of  limi- 
tations in  her  favor,  since  the  head  of  the  family  controlled  the  possession. 
Following  Texas  &  N.  O.  Ry.  Co.  v.  Speights,  94  Texas,  350. 

2d — Foreclosure  of  Vendor's  Lien — Boundary   Line— Evidence. 

In  an  action  to  foreclose  a  vendor's  lien  on  a  strip  of  land  which  de- 
fendant's husband  had  purchased  from  plaintiff,  and  as  to  which  there  was 
a  controversy  as  to  the  true  location  of  the  boundary  line  between  plain- 
tiff's and  defendant's  adjoining  surveys,  it  was  competent  for  plaintiff  to 
show  the  true  location  of  such  line,  and  also  that  it  was  in  dispute;  that  the 
dispute  was  sectled  by  an  agreement  upon  a  line  which  left  the  disputed 
strip  on  plaintiff's  survey,  and  that  defendant  then  consented  to  such  agree- 
ment, made  by  her  husband. 

3« — Same — Judgment  for  the  Land  Erroneous. 

In  such  action  to  foreclose  the  vendor's  lien  it  was  error  for  the  court 
to  enter  a  judgment  in  plaintiff's  favor  for  the  title  and  possession  of  the 
land,  and  such  judgment  is  reformed  so  as  to  establish  plaintifTs  debt,  with 
foreclosure  of  the  lien. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

W.  T.  Allen,  for  appellant, 

Taylor  <&  Denny,  for  appellee. 

CONNEK,  Chief  Justice. — This  suit  was  brought  by  the  appellee 
in  the  District  Court  of  Clay  County,  against  R.  M.  Cavin  and  M.  J. 
Cavin,  the  plaintiff  alleging  that  on  February  5,  1898,  R.  M.  Cavin 
executed  to  plaintiff  his  promissory  note  for  the  sum  of  $70,  for  the 
purchase  money  for  15^2  acres  of  land  described  in  plainl^ffis  petition; 
that  default  had  been  made  in  the  payment  of  said  note;  that  the  de- 
fendant M.  J.  Cavin  was  in  possesion  of  said  land  and  asserting  some 
kind  of  pretended  title  thereto,  and  prayed  for  a  foreclosure  of  its  lien, 
for  an  order  of  sale,  and  that  said  land  be  sold  to  satisfy  said  lien  and 
debt.  The  case  was  tried  at  the  fall  term,  1903,  when  judgment  by 
default  was  taken  against  R.  M.  Cavin,  and  a  trial  by  jury  was  had 
between  the  plaintiff  and  the  defendant  M.  J.  Cavin,  resulting  in  a 
judgment  against  said  defendant,  from  which  she  has  duly  perfected 
her  appeal  to  this  court. 

We  find  the  facts  to  be  that  about  the  year  1890  S.  W.  Schoonmaker, 
the  then  husband  of  appellant,  became  the  purchaser  and  owner  of  the 
southeast  quarter  of  school  section  No.  14,  and  of  a  small  survey  in  the 
name  of  C.  Waller  adjoining  on  the  south.  Appellee  was  then,  and 
has  been  ever  since,  the  owner  of  section  15,  adjoining  the  lands  men- 
tioned on  the  east.  There  is  evidence  tending  to  show  that  at  the  time 
of  the  purchase  by  Schoonmaker,  after  inquiry  by  him  then  made,  he 
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and  one  0.  T.  Bacon,  then  a  stockholder  in  the  appellee  company,  to- 
gether with  others,  went  to  the  southeast  comer  of  the  C.  Waljer  sur- 
vey, as  now  claimed  by  appellant,  and  all  parties  fixed  upon  said  comer 
and  the  line  extending  thence  north  as  the  east  line  of  the  Schoonmaker 
purchase  and  the  dividing  line  between  the  last  mentioned  lands  and 
said  section  15.  The  evidence,  however,  is  uncontradicted  that  Bacon 
at  this  time  was  without  authority  from  appellee  to  make  any  such 
agreement.  He  afterwards,  however,  in  1893,  became  appellee's  gen- 
eral manager,  with  power  to  convey  its  lands,  and  as  such,  sold  to  Clay 
County  a  strip  of  land  for  a  public  road,  immediately  east  of  the  line 
claimed  by  appellant,  and  built  a  fence  on  the  east  side  of  said  road 
on  section  15,  thus  forming  a  lane  between  the  lands  claimed  by  ap- 
pellant and  appellee,  the  said  Schoonmaker  having  fenced  his  lands 
soon  after  his  purchase,  in  accordance  with  the  line  as  claimed  by  ap- 
pellant. Schoonmaker  died  a  few  months  after  his  said  purchase,  ap- 
pellant and  several  children  surviving  him.  Some  time  during  the 
year  1893  appellant  married  R.  M.  Cavin,  and  they  lived  together  upon 
the  Schoonmaker  premises,  cultivating  and  enjoying  it,  until  about  the 
year  1899,  when  E.  M.  Cavin  went  to  Oklahoma,  where  he  has  since 
been  living  apart  from  appellant.  The  evidence  tends  to  show  a  dis- 
pute as  to  the  true  dividing  line  between  sections  14  and  15,  and  on  the 
6th  day  of  February,  1894,  R.  M.  Cavin,  in  settlement  of  appellee's 
contention  that  he  had  some  15 V^  acres  of  section  15  inside  of  his 
(Cavin's)  inclosure,  made,  executed  and  delivered  to  the  appellee  his 
promissory  note  for  $70,  payable  on  or  before  five  years  after  date,  with 
interest  from  its  date  at  the  rate  of  8  per  cent  per  annum,  in  considera- 
tion of  which  appellee  conveyed  to  R.  M.  Cavin  the  land  in  dispute. 
The  proof^  further  shows  that  appellant  was  present  and  consented  to  this 
settlement,  which  was  at  a  price  much  less  than  the  land  involved  was 
in  fact  worth. 

Appellant's  defense  on  this  trial  was  that  the  land  upon  which  ap- 
pellee sought  to  foreclose  its  lien  was  in  fact  part  of  the  C.  Waller  and 
southeast  quarter  of  section  14,  and  the  ten  years  statute  of  limitations 
under  claim  to  the  alleged  agreed  line  with  Schoonmaker. 

Appellant  objected  to  the  testimony  of  0.  T.  Bacon,  establishing  the 
paid  sale  to  R.  M.  Cavin,  and  to  the  effect  that  appellant  was  present 
and  agreed  to  the  sale,  on  the  ground  that  such  testimony  "varied, 
changed  and  added  to  the  terms  of  the  contract  between  the  plaintiff  and 
B.  M.  Cavin,  said  contract  being  in  v/riting,  and  no  fraud  or  mistake 
being  pleaded  or  shown  in  the  procurement  v^r  execution  of  said  con- 
tract, and  because  said  agreement  is  not  pleaded  by  plaintiff." 

Appellant  is  mistaken  in  the  contention  that  appellee  failed  to  plead . 
the  fact  that  appellant  was  present  and  agreed  to  the  said  sale  and  set- 
tlement with  R.  M.  Cavin,  as  will  be  seen  by  reference  to  appellee's  first 
supplemental  petition;  and  we  do  not  think  the  other  objections  urged 
tenable. 

In  the  case  of  Texas  &  New  Orleans  Railway  Company  v.  Speight, 
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94  Texas,  350,  60  S.  W.  Bep.,  659,  it  was  held  by  our  Supreme  Court, 
quoting  from  the  headnote,  that  "Where  a  widow  and  her  children  were 
in  adverse  possession  of  land,  and  she  married,  and  the  family  so  formed 
held  possession,  an  agreement  by  the  husband  with  the  true  owner  to 
purchase  the  land  stops  the  running  of  limitations  in  favor  of  the  widow 
iand  children,  since  the  head  of  the  family  controlled  the  possession.** 
The  evidence  undoubtedly  tends  to  prove  that  the  land  sold  to  R.  M. 
Cavin,  and  upon  which  appellee  sought  to  foreclose  its  lien,  is  in  fact 
a  part  of  said  survey  15,  and  we  know  of  no  rule  of  law  by  which  to 
exclude  the  proof  thus  objected  to.  Appellee  sought  no  personal  judg- 
ment against  M.  J.  Cavin.  As  against  her  it  sought  to  foreclose  its 
lien  only;  and  we  think  it  was  permissible,  not  only  to  show  the  facts 
as  stated,  but  to  also  show  that  appellant  then  consented  and  agreed 
thereto. 

We  think  the  testimony  of  Earl  and  others  to  the  effect  that  the  east 
line  of  the  northeast  one-fourth  of  said  section  14,  and  other  surveys 
in  the  same  system,  was  some  66  varas  west  of  the  east  line  of  appellant's 
lands  as  claimed  by  her,  was  admissible  on  the  issue  of  boundary.  In 
other  words,  it  was  not  only  permissible  for  appellee  to  establish,  if  it 
could  do  so,  the  fact  that  the  land  in  controversy  was  a  part  of  sectioB 
15,  but  to  also  show  that  the  boundary  line  between  sections  14  and  15 
was  in  dispute,  and  that  being  so  in  dispute,  E.  M.  Cavin  and  appellee 
settled  such  dispute  by  an  agreement  upon  a  line  which  left  the  land 
in  controversy  upon  section  15.  We  think  the  evidence  insufficient  to 
show  a  ratification  on  appellants  part  of  the  line  agreed  upon  by  Schoon- 
maker  and  Bacon,  and  hence  in  accordance  with  this  and  other  con- 
clusions noted  overrule  all  assignments  of  error  save  the  ninth.  This 
we  find  to  be  well  taken.  Upon  the  issues  as  submitted  by  the  court 
the  jury  found  in  favor  of  appellee,  and  the  court  entered  judgment 
against  R.  M.  Cavin  for  the  debt  and  a  foreclosure  of  lien  as  prayed  for, 
and  further  that  appellee  "do  have  and  recover  of  and  from  M.  J.  Cavin, 
defendant,  the  title  and  possession  to  the  above  described  land,  and 
costs  of  suit,  and  that  plaintiff  have  its  writ  of  possession.^'  In  this  we 
think  there  was  error.  The  error,  however,  will  not  require  the  re- 
versal of  the  judgment.  Appellee  was  not  the  owner  of  the  land.  Ap- 
pellant had  a  community  interest  at  least,  and  she  would  have  the  right 
to  protect  such  interest  by  paying  the  judgment  debt,  in  which  event 
appellee  could  have  no  further  right.  The  judgment  should  have 
merely  established  the  debt  as  against  R.  M.  Cavin  with  foreclosure  of 
lien  upon  the  premises  described  in  appellee's  petition,  as  against  both 
R.  M.  Cavin  and  M.  J.  Cavin,  and  the  judgment  is  now  and  here  so 
reformed  and  entered.     The  judgment  as  thus  reformed  is  affirmed. 

Reformed  and  affirmed. 
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E.  Clements  v.  Watkins  Land  and  Mobtgage  Company  et  al. 

Decided  June  11,  1904. 

^d — Irrigation — Riparian   Rights. 

Lands  that  do  not  lie  in  the  watershed  of  a  stream  and  whose  surface 
casts  their  waters  away  from  rather  than  into  the  stream,  are  not  riparian 
to  such  stream,  nor  entitled  as  such  to  be  irrigated  therefrom. 

2. — Same — Right  by  Appropriation  and  User  for  Ten  Years. 

Flndingrs  of  fact  considered  and  held  not  to  show  that  a  right  to  use  the 
waters  of  a  creek  for  irriio^tion  purposes  had  been  acquired  by  appropriation 
and  user  for  more  than  ten  years. 

3^ — Same — Unlawful    Diversion  of  Water. 

Where  a  lower  riparian  owner  complains  of  the  unlawful  diversion  of 
the  waters  of  the  stream  to  nonrlparian  lands  by  an  owner  above  him,  it  is 
no  defense  that  such  lower  owner  is  receiving  from  the  stream  all  the  water 
necessary  to  irrigate  his  riparian  lands. 

4.— Same — Limitations. 

An  unlawful  diversion  of  water  to  nonrlparian  lands  by  an  upper  owner 
under  claim  of  right  is  adverse  to  the  lower  owner,  and  is  such  a  use  as  will 
ripen  into  title  by  limitations.  This  would  be  true  also  with  reference  to 
the^use  of  unnecessary  quantities  of  water,  and  to  allowing  the  surplus  water 
to  go  to  waste  instead  of  returning  it  to  the  stream. 

Bd — Same^Rule  as  to  Riparian  Rights. 

The  doctrine  of  reasonable  use  of  water  by  riparian  owners  obtains  in 
this  State,  and  under  It  one  of  such  owners  may  not  lawfully  exhaust  the 
supply  of  a  stream  for  irrigation  purposes  as  against  the  rights  of  lower 
owners  to  a  similar  use  of  the  water.  Fleming  v.  Davis,  37  Texas,  173,  fol- 
lowed, and  other  Te^s  cases  reviewed  and  distinguished. 

Appeal  from  the  District  Court  of  Eeeves.  Tried  below  before  Hon. 
A.  M.  Walthall. 

J.  E.  Starley  and  B.  W.  Floumoy,  for  appellant. 

T.  J,  Hefner,  A.  C.  Mitchell,  and  Edwards  &  Edwards,  for  appellees. 

SPEER,  Associate  Justice. — This  is  an  action  by  appellant  against 
appellees  for  damages  and  for  injunction,  growing  out  of  a  controversy 
over  their  respective  rights  to  the  use  of  the  water  of  Toyah  Creek. 
The  following  are  the  findings  of  fact  of  the  trial  court,  upon  which 
judgment  was  rendered  for  the  appellees,  and  from  which  judgment 
this  appeal  is  prosecuted:  • 

'^(1)  I  find  that  Toyah  Creek  is  a  natural  water  course  with  banks 
and  bed,  and  has  its  source  in  the  so-called  head  spring  situate  on  survey 
No.  256  in  Eeeves  County,  Texas,  and  that  same,  with  the  lands  in  con- 
troversy in  this  cause,  are  located  in  the  arid  portion  of  Texas,  where 
irrigation  is  necessary  and  beneficial  for  agricultural  purposes. 

''(2)  I  find  that  said  head  spring  furnishes  a  continuous  flow  of 
twelve  heads  of  water,  and  that  the  Saragosa  Springs  which  join  the 
creek  below  the  head  spring  furnish  a  continuous  flow  of  two  and  one- 
half  heads  of  water,  and  that  a  head  of  water  as  measured  in  that  l9cal- 
ity  is  as  much  water  as  will  flow  unobstructed  through  an  orifice  one 
foot  square  per  second  of  time. 
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• 

"(3)  I  find  that  a  spring  situated  above  the  head  spring  of  Toyah 
Creek  on  survey  No.  20,  the  waters  of  which  are  used  exclusively  by  the 
defendant  Griffin,  for  irrigation  purposes,  furnishes  a  continuous  flow 
of  one  and  one-half  heads  of  water. 

*^(4)'  I  find  that  plaintiff  is  the  owner  of  sections  Nos.  98,  117,  128, 
and  that  part  of  section  97  lying  south  of  Toyah  Creek,  containing  about 
40  acres,  all  of  block  No.  13,  H.  &  G.  N.  Ey.  Co.  surveys  in  Beeves 
County,  Texas,  and  that  parts  of  section  97  and  section  98  border 
on  said  creek. 

"(5)  I  find  that  section  No.  98  and  that  part  of  No.  97,  owned  by 
plaintiff,  consisting  of  40  acres,  are  riparian  to  Toyah  Creek,  and  that 
sections  Nos.  117  and  128  are  not  riparian  to  Toyah  Creek.  And  I 
further  find  that  plaintiff  is  now  receiving  and  diverting,  and  has  for  a 
long  time  prior  to  the  filing  of  this  suit  received  and  diverted,  two  and 
one-half  heads  of  water  from  Toyah  Creek,  for  the  purpose  of  irrigating 
said  part  of  survey  97  and  said  section  98. 

"(6)  I  find  that  plaintiff's  irrigation  ditch  was  constructed  in  the 
year  1876,  by  the  Saragosa  Irrigation  and  Manufacturing  Company. 
That  said  company  was  duly  organized  and  incorporated  in  accordance 
with  the  laws  of  the  State  of  Texas,  to  wit,  the  Act  of  March  10,  1875. 
That  said  corporation  accepted  the  charter  and  the  provisions  of  said  act 
and  operated  thereunder.  I  find  that  said  corporatfon  furnished  water 
and  watered  the  said  part  of  section  97  and  section  No.  98  now  owned 
by  plaintiff  in  1876  from  said  ditch,  and  from  that  time  the  said  lands 
have  been  watered  through  said  ditch  for  agricultural  purposes.  That 
all  the  rights  acquired  by  the  Saragosa  Irrigation  and-  Manufacturing 
Company  are  now  owned  by  plaintiff,  Clements.  I  further  find  that 
plaintiff,  since  the  year  1892,  has  continuously  irrigated  for  agricultural 
purposes  parts  of  sections  Nos.  117  and  128,  from  said  ditch,  and  at 
times  the  water  in  said  ditch  for  said  sections  117  and  128  was  supple- 
mented by  waste  water  from  the  Murphy  ditch. 

"7.  I  find  that  the  plaintiff  has,  until  the  year  1902,  had  sufficient 
water  from  said  creek,  supplemented  at  times  by  waste  water  from  the 
Murphy  ditch,  to  irrigate  for  agricultural  purposes  1400  acres  of 
said  lands;  that  in  the  year  1902  he  was  forced  to  abandon  the 
cultivation  of  300  acres  of  said  lands,  and  in  1903  an  additional 
400  acres  of  said  land,  because  of  the  diminution  of  his  water  sup- 
ply aforesaid;  and  that  before  said  diminution  sufficient  water  flowed 
in  plaintiff's  said  ditch  to  run  a  mill  owned  by  plaintiff  on  section 
98  from  the  water  power  in  said  ditch ; '  but  that  since  said  dim- 
inution in  his  water  supply  he  has  not  been  able  to  run  said  mill  during 
the  irrigation  season  in  a  manner  to  make  it  profitable  because  of  the 
irregularity  of  said  water  supply.  That  the  plaintiff  had  reconstructed 
said  mill  at  a  cost  of  $700  previous  to  said  failure  in  his  water  supply^ 
and  that  the  operation  of  said  mill  was  valuable  to  said  plaintiff. 


Clements  v.  Land  and  Mortgage  Co.  341 

''(8)  I  find  that  one  head  of  water  is  suflBcient  to  irrigate  300  acres 
of  plaintiff's  lands  for  agricultural  purposes. 

"(9)  I  find  that  the  Watkins  Land  Company  owns  300  acres  of  sec- 
tion No.  256,  all  of  sections  257,  258,  259,  260,  265,  the  south  429  acres 
of  survey  38,  all  of  37,  the  south  one-half  of  78,  all  of  92  and  52,  and 
that  they  and  their  grantors  have  owned  and  been  in  possession  of  same 
from  various  periods  ranging  from  1873  to  1891,  and  to  this  time,  and 
that  D/iniel  Murphy  in  1875  commenced  and  in  1877  completed  an 
irrigation  ditch  or  canal  by  means  of  which  he  diverted  water  from 
Toyah  Creek  to  some  of  said  lands  for  irrigation  purposes.  That  in 
1879  said  canal  was  extended  to  the  head  spring  of  Toyah  Creek,  by 
means  of  which  canals  then  constructed  said  Murphy  diverted  water 
from  said  head  spring  for  irrigation  purposes  aforesaid.  That  said 
Watkins  Land  Company  now  owns  and  is  in  possession  of  said  irriga- 
tion canal  and  all  the  rights  acquired  thereunder  by  said  Daniel  Murphy. 

"(10)  I  find  that  in  October,  1879,  Daniel  Murphy  conveyed  to 
S.  E.  Miller  541%  acres  of  land,  more  or  less,  out  of  the  Antonio  Ball 
survey  No.  256,  lying  on  both  sides  of  Toyah  Creek,  and  a  one-half  in- 
terest in  the  head  spring  of  Toyah  Creek,  the  dividing  line  running 
through  the  center  of  said  spring  in  an  easterly  direction;  also  36  2-3 
acres,  more  or  less,  of  land  out  of  survey  No.  257.  That  C.  W. 
GriflSbtt  now  owns  said  land.  That  some  time  in  the  year  1896 
patent  issued  to  C.  W.  Griffm  for  172  acres  of  land  adjoining  the  Anto- 
nio Ball  survey  No.  256  on  the  north  and  east,  which  he  now  owns. 

''(11)  That  in  the  years  1872,  1874,  1876  and  1880,  S.  R.  Miller 
constructed  irrigation  ditches  or  canals  by  means  of  which  he  diverted 
water  from  Toyah  Creek  and  from  the  head  spring  of  Toyah  Creek  to  a 
portion  of  the  lands  now  owned  by  said  Griffin  for  irrigation  purposes. 
That  defendant  d.  W.  Griffin  is  now  the  owner  of  said  irrigation  ditches 
or  canals,  and  is  the  owner  of  all  the  rights  acquired  by  said  S.  R.  Miller' 
thereunder. 

"(12)  That  the  other  defendants  herein  own  a  certain  number  of 
acres  of  land  out  of  school  survey  No.  26,  awarded  to  R.  E.  Lyle  and 
Lacy  Duncan  in  the  year  1885.  That  said  defendants  irrigate  about 
300  acres  of  said  land  from  Tovah  Creek  and  have  done  so  for  more 
than  ten  years  prior  to  the  institution  of  this  suit. 

"(13)  That  the  Watkins  Land  Company  diverts  by  means  of  its 
canal  one-half  of  the  waters  of  the  head  spring  of  Toyah  Creek  into 
ditches  on  its  part  of  survey  No.  256,  and  carries  the  waters  thereof 
through  its  lands  and  to  lands  below  them.  That  the  Watkins  Land 
Company  irrigates  about  1200  acres  of  its  said  lands  for  agricultural 
purposes,  and  delivers  and  sells  to  other  parties  water  to  cultivate  about 
1400  acres  of  land  from  the  one-half  of  said  head  spring. 

"(14)  I  find  that  the  Watkins  Land  Company  sells  and  delivers  for 
irrigation  purposes  water  as  follows :  to  A.  J.  Carpenter  for  76  acres  of 
land,  situate  south  of  section  No.  53,  and  entirely  separated  by  othei' 
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surveys  from  Toyah  Creek ;  to  W.  D.  Casey  for  150  acres  of  north  end  of 
section  No.  38,  also  entirely  separated  from  Toyah  Creek  by  other  sur- 
veys; to  J.  F.  Meier  for  40  acres  of  land  on  section  No.  51,  which  bor- 
ders on  said  creek;  to  Augustine  Hernandez  for  230  acres  of  land  on 
section  No.  93,  bordering  on  said  creek;  to  Louis  Schertz  for  40  acres 
of  land  on  section  No.  93,  bordering  on  said  creek ;  to  George  Benz,  for 
40  acres  of  land  on  section  No.  56,  separated  from  Toyah  Creek  by  other 
surveys,  which  use  has  commenced  within  the  last  two  years ;  to  Bessier 
and  Uogan  for  30  acres  of  land  on  section  No.  93,  bordering  on  said 
creek;  to  Thomas  Jaime,  for  20  acres  of  land  on  section  56,  separated 
by  other  surveys  from  Toyah  Creek,  which  use  has  commenced  within 
the  past  two  years ;  to  John  Moore  for  230  acres  of  land  on  section  No. 
77,  bordering  on  said  creek;  to  E.  6.  Carpenter  for  275  acres  of  land 
on  section  No.  78,  separated  from  said  creek  by  other  surveys. 

"(16)  I  find  that  the  ditches  and  canals  of  the  Watkins  Land  Com- 
pany do  not  return  their  surplus  waters  to  Toyah  Creek  above  the 
plaintiff's  lands. 

"(16)  I  find  that  the  following  lands  are  not  in  the  watershed  of 
Toyah  Creek,  to  wit:  an  uncertain  portion  of  survey  No.  258;  one- 
fourth  of  survey  No.  260 ;  practically  all  of  survey  No.  37 ;  about  two- 
fifths  of  survey  No.  38;  about  one-half  of  survey  No.  625;  about  one- 
half  survey  92 ;  and  practically  all  of  survey  No.  52 ;  all  of  which  landa 
belong  to  the  Watkins  Land  Cvompany;  also  the  major  portion  of  sur- 
vey No.  93 ;  a  small  portion  of  survey  No.  94,  practically  all  of  survey 
No.  56,  and  three-fourths  of  survey  No.  78,  all  of  which  lands  last  de- 
scribed I  find  belong  to  persons  not  parties  to  this  suit. 

"(17)  I  find  that  the  defendant  C.  W.  Griffin  now  appropriates 
one-half  of  the  waters  of  the  said  head  spring  of  Toyah  Creek,  and  the 
one  and-half  heads  of  water  of  the  spring  above  the  sfiid  head  spring 
of  Toyah  Creek,  situate  on  survey  No.  20,  for  the  irrigation  of  his  said 
600  acres  of  land,  and  that  the  other  defendants  other  than  the  Watkins 
Land  Company  now  appropriate  what  waters  said  Griffin  returns  to  the 
channel  of  said  Toyah  Creek  for  the  irrigation  of  their  300  acres  of 
land,  and  that  no  part  of  said  seven  and  one-half  heads  of  water  passes 
to  the  plaintiff  or  beyond  the  defendant's  lands  during  the  irrigation 
season.  I  further  find  that  there  is  a  sink  or  sinks  in  the  natural  chan- 
nel of  Toyah  Creek  opposite  the  Joe  Seay  lands,  situate  on  survey  No. 
26  and  extending  down  said  channel  to  some  point  above  the  point  where 
the  waters  of  the  Sara^osa  Springs,  situate  on  survey  No.  38,  empty  into 
said  Toyah  Creek.  That  an  uncertain  quantity  of  the  waters  in  said 
channels  disappear  into  said  sink  or  sinks,  and  that  an  uncertain  quan- 
tity of  same  rises  in  the  channel  of  Toyah  Creek  above  the  point  where 
the  waters  of  said  Saragosa  Springs  empty  into  said  stream. 

"(18)  I  find  that  the  Watkins  Land  Company  owns  and  irrigates 
parts  of  the  following  surveys  which  are  entirely  separated  from  Toyah 
Creek  by  other  surveys,  to  wit:  surveys  Nos.  625,  38,  78  and  52. 
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"(19)  I  find  that  thft  Saragosa  Irrigation  and  Manufacturing  Com- 
pany made  a  declaration  imder  section  5  of  the  Act  of  March  19,  1889, 
describing  the  canal  now  owned  by  plainti^,  E.  Clements,  specifying  an 
average  width  of  6  feet  and  depth  of  2  1-2  feet  and  a  carrying  capacity 
of  33  1-3  cubic  feet  of  water  per  second  of  time,  and  designating  the 
stream  from  which  the  water  is  taken  as  Toyah  Creek,  and  that  said 
declaration  was  duly  filed  and  recorded  in  the  oflSce  of  the  county  clerk 
of  Eeeves  County,  on  July  18,  1889. 

'^(20)  I  find  that  the  time  of  the  acquisition  of  the  rights  of  the 
Saragosa  Irrigation  and  Manufacturing  Company  the  following  lands 
belonged  to  the  State  of  Texas,  and  had  been  set  apari;  to  the  school 
fund:  South  one-half  of  section  50;  southwest  one-fouriJi  of  section 
94;  southwest  one-quari;er  of  section  56;  southeast  one-quarter  of  sec- 
tion 94 ;  northwest  one-quarter  of  section  66 ;  section  92 ;  southwest  one- 
quarter  of  section  26,  and  that  all  said  lands  are  above  plaintiS^s  lands. 

"(21)  I  find  that  at  the  time  of  the  acquisition  of  the  rights  of  the 
Saragosa  Irrigation  and  Manufacturing  Company  the  tract  of  172  acres 
adjoining  the  Antonio  Ball  survey  No.  256,  and  now  owned  by  defend- 
ant GriflSn,  was  public  domain  of  the  State  of  Texas,  and  that  same 
was  segregated  and  sold  by  the  State  March  1,  1893,  and  that  said  land 
is  above  plaintiff's  land  on  Toyah  Creek. 

"(22)  I  find  that  plaintiff,  Clements,  purchased  at  execution  sale 
against  T.  A.  Hurchins,  in  the  year  1896,  the  lands  now  owned  by  the 
Watkins  Land  Company,  and  that  he  held  and  controlled  the  same 
under  said  title  until  the  year  1901,  and  that  at  the  time  of  said  pur- 
chase by  Clements  there  were  outstanding  and  unpaid  vendor's  lien 
notes  for  the  sum  of  $45,000,  then  held  by  the  J.  B.  Watkins  Land 
Mortgage  Company;  that  Watkins  Land  Company  bought  the  plaintiff's 
right  and  title  to  said  lands  and  all  the  appurtenances  thereto  belong- 
ing in  the  year  1901,  aforesaid,  and  that  after  J.  B.  Watkins  made  and 
executed  to  the  Watkins  Land  Company  his  deed  for  all  said  lands  and 
appurtenances  thereto  belonging. 

"(23)  I  find  that  in  October,  1879,  in  order  to  settle  a  controversy 
between  themselves  as  to  the  ownership  of  said  section  No.  256,  on 
which  is  located  the  head  spring  of  Toyah  Creek.  S.  R.  Miller  (Griffin's 
grantor)  and  Daniel  Murphy  (grantor  of  the  Watkins  Land  Company), 
divided  the  said  survey  and  divided  the  said  head  spring,  each  con- 
veying to  the  other  one-half  of  the  said  spring. 

"(24)  I  find  that  at  the  time  plaintiff,  Clements,  sold  his  interest 
in  the  lands  aforesaid  to  the  Watkins  Land  Company,  he  claimed  and 
represented  to  said  company  and  its  agents  that  said  lands  were  not  en- 
titled to  more  than  one-half  of  the  waters  of  said  head  spring  for  irri- 
gation purposes,  and  that  his  property  hereinbefore  mentioned  was  en- 
titled to  a  portion  of  the  remaining  one-half. 

"(25)  I  find  that  in  said  deed  from  plaintiff,  Clements,  to  the  Wat- 
kins  Land    Company   the   following  stipulations  were  made,   to  wit: 
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^his  conveyance  is  not  to  be  construed  as  in  any  manner  affecting  any 
water  rights  of  either  party  hereto,  the  intention  of  the  said  parties 
being  that  all  the  title  and  interest  of  the  said  E.  Clements  in  this  land 
and  the  appurtenances,  derived  through  the  tax  conveyance  and  through 
the  conveyance  of  T.  A.  Hutchins  or  W.  E.  Wilkin  therein  to  him,  passes 
by  this  deed  to  the  grantee  herein,  and  this  deed  shall  not  be  oonstnied^ 
as  against  the  said  E.  Clements,  as  a  waiver  on  his  part  of  any  right  or 
claim  he  may  have  to  water  rights  to  or  for  any  other  lands. 

'^(26)  I  find  that  twice  the  quantity  of  water  necessary  for  the  irri- 
gation of  .plaintiff's  lands  are  necessary  to  irrigate  the  same  quantity 
of  lands  belonging  to  the  defendant  GrijBSn,  and  that  one  head  of  water 
would  be  sufficient  to  irrigate  300  acres  of  the  other  defendants  lands 
other  than  the  Watkins  Land  Company,  if  said  water  was  properly 
used. 

'^(27)  I  find  that  if  the  defendants  used  only  the  amount  of  water 
necessary  for  the  irrigation  of  their  lands,  and  that  if  they  returned  the 
surplus  to  the  channel  of  Toyah  Creek  by  safe  and  proper  means,  that 
plaintiff,  Clements,  would  have  sufficient  water  to  irrigate  all  of  his 
lands,  which  he  has  been  compelled  to  abandon  since  and  including  the 
year  1902. 

^^(28)  I  find  that  the  following  lands  belonging  to  defendants  are 
riparian  to  Toyah  Creek,  to  wit:  survey  Nos.  256,  257,  258,  259,  260, 
37,  92,  and  172  acres  adjoining  survey  No.  256  belonging  to  OrifiSn, 
and  all  of  section  No.  26." 

At  the  threshold  of  discussion  we  are  to  determine  what  lands  are 
riparian,  and  as  such  entitled  to  waters  for  irrigation.  Probably  upon 
this  point  more  than  upon  any  other  in  the  case  there  is  a  contrariety  of 
views  expressed  by  the  courts  and  text  writers.  All  appear  to  agree, 
however,  that  lands  which  do  not  in  any  way  border  upon  the  water  of 
the  stream  are  not  riparian  to  it.  The  word  ripa,  from  which  the  tekn 
used  is  derived,  means,  literally,  a  river  bank,  and  therefore,  in  the 
broadest  sense,  all  lands  touching  the  stream  are  riparian  in  the  sense 
that  they  relate  to  the  bank.  But  of  necessity  there  must  be  some  lim- 
itation.   The  extent  back  from  the  stream  must  be  determined. 

Some  have  thought  that  all  lands  belonging  to  one  owner,  irrespective 
of  the  time  and  manner  of  their  acquisition,  any  part  of  which  touches 
the  stream,  are  riparian  (Jones  v.  Conn,  39  Ore.,  730,  64  Pac.  Bep., 
855) ;  while  others  adhere  to  the  doctrine  that  the  holdings  of  an  owner^ 
before  they  can  be  said  to  be  riparian  to  a  stream,  must  be  not  only 
within  the  limits  of  the  original  survey  or  grant  by  the  government,  but 
must  also  be  within  the  watershed  of  such  stream,  and  actually  touch 
its  waters.  With  this  last  view,  both  upon  principles  and  precedent,  we 
are  inclined  to  agree.  In  making  grants  and  surveys  in  the  first  place 
the  State  is  presumed  to  have  had  in  mind  the  valuable  rights  incident 
to  the  ownership  of  lands  lying  upon  a  stream,  and  to  have  conserved 
the  best  interests  of  the  public  by  a  proper  limitation  upon  the  extent 
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cC  one  purchaser's  holding;  and  in  the  very  nature  of  the  right  of  a 
riparian  proprietor  to  use  the  water  of  a  stream,  he  is  limited  by  the 
watershed  of  such  stream.  His  right  is  to  use  in  such  manner  as  not 
to  interfere  with  the  right  of  another.  It  would  be  manifestly  unjust  to 
permit  the  diversion  of  the  water  beyond  the  "divide"  to  a  point  from 
which  it  could  not  be  restored  to  the  channel  of  the  stream  for  the  like 
use  of  the  lower  proprietors.  It  can  not  in  any  just  sense  be  said  that 
lands  not  lying  in  the  watershed  of  a  stream,  and  whose  surface  casts 
their  waters  away  from,  rather  than  into  it,  are  entitled  to  be  consid- 
ered riparian  to  such  stream,  and  as  such  to  be  irrigated  therefrom. 
Such  lands  do  not  relate  to  or  form  any  part  of  the  bank  of  such  stream, 
and  can  not  be  held  to  share  the  advantages  of  those  lands  which,  accord- 
ing to  the  configuration  of  the  country,  turn  their  waters  into  the 
stream.  Bathgate  v.  Irvine,  126  Cal.,  135,  68  Pac.  Bep.,  442 ;  Baehmer 
V.  Big  Eock  Creek  Irrigation  District  (Cal.),  48  Pac.  Rfep.,  908; 
Chauvet  v.  Hill  (CaK),  28  Pac.  Hep.,  1066;  Salem  Flouring  Mills  v. 
Lord  (Ore.),  69  Pac.  Rep.,  1033;  Lux  v.  Haggin,  69  Cal.,  424,  10  Pac. 
Rep.,  773;  Crawford  Company  v.  Hall  (Neb.),  60  Law.  Rep.  Ann.,  889; 
Union  Mill  and  Mining  Co.  v.  Daugberg,  81  Fed.  Rep.,  73;  Famham 
oh  Waters,  pars.  463a,  602. 

It  follows  from  this  that  the  court  erred  in  his  twenty-eighth  finding 
of  fact,  to  the  effect  that  all  of  surveys  Nos.  256,  267,  258,  259,  260,  37, 
92,  and  172  acres  adjoining  256  belonging  to  GriflSn,  and  all  of  section 
26,  are  riparian  to  Toyah  Creek,  since  from  the  other  findings  it  appears 
that  much  of  said  lands  lies  beyond  the  drainage  area  or  watershed  of 
such  stream.  If  these  lands  are  not  riparian,  they  are  of  course  not 
entitled  to  receive  water  for  irrigation,  as  against  a  lower  riparian 
proprietor. 

But  it  is  contended  by  appellees  that  this  finding  is  immaterial  for 
two  reasons:  (1)  Because  they  ^%ad  acquired  the  right  to  appropriate 
all  the  water  of  the  head  springs  of  Toyah  Creek  as  against  appellant 
by  appropriation  and  user  for  more  than  ten  years  before  the  institu- 
tion of  this  suit;"  and  (2)  because  appellant  under  the  court's  finding 
is  receiving  from  Toyah  Creek  all  the  water  necessary  to  irrigate  his 
riparian  lands.  Neither  of  these  answers  is  suflBcient.  The  first  we 
think  is  not  supported  bj  the  facts,  and  the  second  affords  no  just 
grounds  for  denying  to  appellant  the  right  to  complain  of  appellee's  un- 
lawful use  of  the  waters  above  him.  Whatever  may  be  said  of  the  rel- 
ative rights  of  riparian  proprietors  with  respect  to  the  irrigation  of 
their  reparian  lands,  we  know  of  no  principle  of  law  that  will  give  to 
an  upper  owner  the  right  to  carry  water  from  the  stream  to  nonriparian 
lands,  whether  his  own  or  belonging  to  another,  to  the  injury  of  a  lower 
riparian  owner.  It  does  not  at  all  follow  that  because  such  lower  pro- 
prietor receives  enough  water  to  irrigate  his  riparian  lands,  that  he  is 
not  injured,  in  the  sense  that  he  is  denied  a  cause  of  action.  If  the 
wants  of  both  with  respect  to  their  riparian  lands  are  supplied,  what 
superior  ri^h*  has  the  upper  owner  to  the  residue  of  the  water  ?    Clearly 
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he  has  none.  In  truth,  neither  of  them  has  any  right  to  divert  any 
part  of  the  waters  of  the  stream  after  his  lawful  needs  are  supplied, 
and  any  lower  proprietor  who  is  injured  may  prevent  such  unwar- 
ranted use.  The  rights  of  each  and  every  owner  along  the  stream  are 
identical,  in  the  respect  that  each  is  entitled  to  have  the  stream  to  flow 
as  it  was  wont  to  flow  by  his  lands,  impaired  only  by  the  lawful  uses 
of  the  owners  above  him.  Every  owner  has  a  right  to  demand  this.  It 
is  one  of  his  property  rights.  Necessarily  an  unlawful  diversion  of 
water  to  nonriparian  lands  by  an  upper  owner  under  claim  of  right,  as 
here,  is  adverse  to  the  lower  owners,  and  such  a  use  as  will  ripen  into 
title  by  limitations.  Haas  v.  Choussard,  17  Texas,  588;  Rhodes  v. 
Wliitehead,  27  Texas,  316;  Baker  v.  Brown,  55  Texas,  377;  Parnham  on 
Waters,  sees.  535-542.  It  can  make  no  difference  that  the  lower  owner 
has  no  present  need  of  the  water  thus  diverted.  Cape  v.  Thompson,  21 
Texas  Civ.  App.,  681,  53  S.  W.  Rep.,  368;  Olney  v.  Penner,  2  R.  I., 
211,  57  Am.  Dec,  711.  He  may  in  future  put  under  the  ditch  more 
land ;  owners  above  him  may  begin,  or  lawfully  increase,  their  use.  Or 
he  may,  as  in  this  instance,  have  a  mill  which  might  profitably  be  oper- 
ated but  for  such  unlawful  uses.  Appellant,  then,  for  the  protection 
of  his  property  rights  in  the  accustomed  flow  of  the  stream,  is  entitled 
to  the  writ  of  injunction  against  appellees,  to  restrain  them  in  the  un- 
lawful use  of  the  waters  of  Toyah  Creek,  in  diverting  them  to  non- 
riparian  land,  unless  such  use  has  ripened  into  a  title  by  prescription. 
And  as  before  indicated,  in  view  of  the  court's  findings  and  of  the  evi- 
dence, we  can  not  hold  this.  It  is  probable  that  a  prescriptive  right 
to  the  water  may  be  acquired  by  the  adverse  use,  even  upon  riparian 
lands.  In  the  nature  of  things,  however,  it  is  more  difficult  under  such 
circumstances  to  determine  when  such  use  is  adverse,  for  if  every  pro- 
prietor has  a  lawful  right  to  irrigate  his  riparian  lands,  which  he  un- 
doubtedly has,  if  in  doing  so  he  violates  no  rights  of  other  proprietors, 
then  it  follows  that  such  use  of  the  waters  by  him  does  not  become  ad- 
verse to  the  lower  proprietors  imtil  they  are  injured  thereby.  The  lower 
proprietor  is  not  injured  so  long  as  the  use  by  the  upper  proprietor  is 
both  lawful  and  reasonable  under  the  circumstances.  Now,  a  waste  of 
water,  even  upon  riparian  lands,  would  be  neither  lawful  nor  reasonable, 
BO  that  one  might  acquire  by  limitations  a  right  to  use  unnecessary 
quantities  of  water,  or  to  allow  the  surplus  to  go  to  waste,  rather  than 
to  return  it  to  the  channel  of  the  stream  above  the  lands  of  the  lower 
owner,  as  would  be  his  duty.  Here,  such  use  being  in  violation  of  the 
lower  owner's  right  to  the  unimpaired  flow  of  the  stream,  it  would  be 
adverse  to  him,  precisely  the  same  as  if  the  diversion  was  to  nonriparian 
lands.  Kinney  on  Irrigation,  452;  Gould  on  Waters,  sec.  217;  Long  on 
Irrioration,  sees.  42,  19;  Rhorlos  v.  Whitehead,  27  Texas,  310;  Gould  v. 
Stafford,  18  Pac.  Rep.,  879 ;  Bathgate  v.  Irvine,  58  Pac.  Rep..  442. 

We  have  spoken  of  the  reasonable  use  of  water  in  connection  with 
irrigation,  and  we  deem  it  proper  here  to  say  that  there  is  a  widespread 
belief  that  under  the  decisions  in  this  State  the  universal  doctrine  of 
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reasonable  use  of  water  for  irrigation  does  not  apply  in  Texas.  It  is 
contended  in  this  case,  and  is  so  understood  by  many  courts  and  writers, 
that  with  us,  especially  in  the  arid  portions  of  the  State,  irrigation  is 
an  ordinary  use,  and  being  such,  one  proprietor  may  lawfully  exhaust 
the  supply  as  against  the  rights  of  all  lower  proprietors.  No  less  an 
authority  than  Mr.  Farnham,  in  his  recent  work  on  Waters  and  Water 
Rights,  has  declared:  "The  Texas  courts  have  carried  the  right  to  use 
the  water  for  irrigation  purposes  further  than  it  has  been  carried  else- 
where, and  further  than  can  be  supported  either  by  principle  or  author- 
ity." Par.  604.  But  this  belief,  we  think,  is  due  to  a  misconception 
of  the  effect  of  the  decisions  of  our  Supreme  Court  upon  this  subject. 
That  there  are  expressions  in  some  of  the  decisions  which  would  lend 
color  to  this  contention  there  can  be  no  doubt;  but  that  our  Supreme 
Court  not  only  has  not  repudiated  nut  rather  has  adopted  the  familiar 
rule  of  reasonable  use,  there  is  also  no  doubt. 

The  case  of  Fleming  v.  Davis,  37  Texas,  173,  which,  so  far  as  our 
search  has  revealed,  is  the  only  case  wherein  the  relative  rights  of  upper 
and  lower  riparian  owners  to  the  use  of  water  for  irrigation  ifras  in- 
volved, is  one  of  the  best  considered  cases  in  the  reports,  and  clearly 
aligns  this  State  with  the  common  law  rule.  It  is  there  said:  "That 
certain  portions  of  the  State  of  Texas  are  subject  to  periodical  drouth, 
and  that  the  growth  of  vegetation  would  be  greatly  improved  by  the 
artificial  application  of  water,  are  well  understood  facts;  but  whilst  irri- 
gation may  be  recommended  by  economy,  must  it  be  regarded  as  a  thing 
of  necessity?  If  so,  does  the  necessity  exist  throughout  the  State?  If 
not,  must  we  lay  down  a  rule  predicated  upon  supposed  public  neces- 
sity, which  is  to  apply  only  to  certain  portions  of  the  State,  for  the 
reason  that  it  could  not  find  its  predicate  elsewhere?  *  ♦  ♦  The 
law  has  its  certain  rules,  which,  although  not  mathematically,  are  mor- 
ally exact.  This  court  meets  with  many  diflBcylties  in  arriving  at  the 
moral  exactitude  attainable,  but,  we  apprehend,  were  we  to  attempt 
judicial  legislation- on  this  subject,  we  should  find  ourselves  much  more 
at  fault  than  we  now.  are,  acting  under  long  and  well-settled  principles. 
*  *  *  This  doctrine  (reasonable  use)  is  founded  on  the  well  known 
maxim,  'Sic  utere  tuo  ut  alienum  non  laedas.'  We  adopt  this  maxim 
as  the  rule  for  our  decision  in  this  case.^^ 

This  decision  being,  as  it  is,  the  only  one  upon  thp  question,  has  never 
been  overruled,  and  may  today  be  taken  as  the  established  doctrine  of 
this  State.  The  authorities  most  relied  upon  to  establish  a  contrary 
doctrine  are  Bhodes  v.  Whitehead,  27  Texas,  304 ;  Tolle  v.  Carreth,  31 
Texas,  362,  and  Mud  Creek  Irrigation  Co.  v.  Vivian,  74  Texas,  170, 
17  S.  W.  Bep.,  1078.  The  queston  was  not  involved  or  decided  in  either 
of  these  cases.  In  the  first  case  there  is  a  dictum  that  "it  may  be  ad- 
mitted that  the  purpose  of  irrigation  is  one  of  natural  uses,  such  as 
thirst  of  people  and  cattle,  and  household  purposes,  which  must  abso- 
lutely be  supplied ;  the  appropriation  of  the  water  for  this  purpose  would 
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therefore  afford  no  ground  of  complaint  by  the  lower  proprieftors,  if  it 
were  entirely  consumed/'  This  digression  was  criticised  in  Union  Mill 
Co.  V.  Ferris,  2  Sawyer  (U.  S.),  176,  and  is  manifestly  not  true  at  best. 
It  can  not  be  contended,  much  less  admitted,  that  irrigation,  however 
beneficial  or  even  necessary  to  the  profitable  production  of  crops,  is  a 
natural  use  of  the  water,  and  entitled  to  be  classed  with  the  well  recog- 
nized uses  for  man  and  beast  and  domestic  purposes.  The  idea  that 
these  natural  uses  may  be  interfered  with  by  the  exhaustion  of  the 
stream  above  for  the  artificial  use  of  irrigation  is  repudiated  by  the 
Supreme  Court  in  the  later  case  of  Baker  v.  Brown,  already  cited  in 
this  opinion.  The  Tolle-Carreth  case  was  a  contest  between  an  upper 
proprietor,  who  wanted  the  water  for  irrigation,  and  a  lower  owner  who 
used  the  stream  to  operate  a  mill.  The  court  held  that  the  right  of  the 
upper  owner  to  irrigate  was  prior  to  that  of  the  lower  owner  for  mill 
purposes. 

In  the  Mud  Creek  Irrigation  Company  case,  the  opinion,  written  by 
our  present  chief  justice,  discloses  pointedly  that  the  plaintiff  corpora- 
tion 8(^ght  to  enjoin  the  defendant  from  maintaining  a  dam  on  the 
creek  above,  which  diverted  the  waters  from  plaintiff's  irrigation  ditch, 
without  any  allegation  whatever  that  plaintiff  was  the  owner  of  land 
abutting  upon  the  stream,  or  that  it  had  acquired  any  right  in  the 
water  by  purchase  or  condemnation,  from  any  riparian  proprietor.  The 
court  there  say:  "In  this  case  the  plaintiff,  by  its  incorporation,  be- 
came invested  with  the  power  to  acquire,  as  a  corporation,  a  privilege 
of  using  the  waters  of  Mud  Creek  for  the  purpose  of  irrigation,  but  it 
did  not  thereby  obtain  a  right  to  the  use  of  the  waters.  That  right 
remained  to  be  acquired,  which  could  have  been  done  by  either  purchase 
or  condemnation,  provided  the  use  was  a  public  one.  *  *  ♦ 
Whether  they  (the  defendants)  had  the  right  to  divert  the  whole  of  it 
and  leave  an  insuflRcient  supply  for  the  ordinary  use  of  the  lower 
riparian  owners,  we  need  not  in  this  case  determine.''  The  injunction 
was  refused. 

That  decision  is  in  line  with  the  Tolle-Carreth  case  on  the  question 
of  the  priority  of  irrigation  over  other  artificial  uses,  which  case  it  cites 
with  approval.  These  cases  establish,  to  our  minds,  a  most  salutary 
doctrine,  i.  e.,  that  in  the  arid  portions  of  the  State,  where  the  need  of 
irrigation  is  great,  and  that  of  other  artificial  uses  relatively  unimpor- 
tant, the  rule  of  reasonable  use,  under  all  the  circumstances,  will  permit 
the  exhaustion  of  the  water  supply  for  the  former  purposes  as  against 
the  latter.  That  this  is  the  saner  view,  under  the  conditions  obtaining 
with  us,  than  would  be  the  rule  of  the  common  law, — ^itself  the  growth 
of  a  country  where  there  is  little  or  no  need  of  irrigation, — there  can 
be  little  question.  Both  uses  are  inferior  to  the  use  of  the  water  for 
quenching  thirst,  and  as  between  the  two,  the  question  of  priority  is  to 
be  determined  from  all  the  surroundings — ^the  locality,  needs  and  cus- 
toms of  the  people,  etc.    Famham  on  Waters,  par.  600. 
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The  confusion  existing  in  the  minds  of  the  profession  as  to  the  scope 
of  the  ^^Texas  rule'^  has  arisen,  we  think,  from  their  failure  to  properly 
"separate  the  grain  of  decided  law  from  the  chaff  of  judicial  comment/' 
Nor  do  we  think  the  decision  in  the  case  of  Barrett  v.  Metcalfe,  12  Texas 
Civ.  App.,  247,  33  S.  W.  Rep.,  758,  is  against  the  views  we  have  ex- 
pressed. On  the  contrary,  the  decision  seems  rather  to  confirm  us  in 
our  conclusions.  The  only  asserted  rights  by  the  plaintiff  in  that  case 
were  based  upon  the  statute  of  1889-1893,  authorizing  the  diversion  of 
the  waters  of  the  streams  in  the  arid  portion  of  the  State  without  pro-^ 
viding  for  compensation  to  the  riparian  owners  affected ;  and  the  courts, 
from  the  district  to  the  Supreme,  held  that  the  act  was  unconstitutional, 
and  sustained  an  exception  to  the  plaintiff's  petition  upon  this  ground. 
If  the  act  was  unconstitutional,  it  was  so  because  the  defendants  had  a 
property  in  the  flow  of  the  stream.  If  they  had  such  property  it  be- 
longed to  them,  and  not  to  the  owner  next  before  them ;  in  other  words, 
the  property  was  in  each  owner  subject  to  the  reasonable  use  of  the  other 
owners,  and  was  not  merely  a  property  in  the  use  of  such  waters  as  the 
upper  owners  nyght  see  fit  to  send  down  to  them.  As  said  of  this  case 
by  Mr.  Famham,  section  604 :  "After  deciding  that  none  but  the  owner 
furthest  up  on  tlie  stream  had  any  right  which  could  be  destroyed  by 
the  owner  above  him,  the  court  held  that  the  statute  permitting  the 
taking  of  the  water  from  the  stream  without  compensation  to  the  ripa- 
rian owner  was  unconstitutional  in  that  it  deprived  the  riparian  owner 
of  his  property  right  in  the  water  without  compensation.  It  is  difficult 
to  see  how  that  result  can  be  worked  out.  If  the  riparian  owner  has  only 
a  right  to  use  such  water  as  an  upper  owner  permitted  to  flow  down  to 
him,  it  would  seem  that  his  right  is  so  precarious  that  it  can  not  be  re- 
garded as  a  property  right,  for  the  taking  of  which  he  is  entitled  to 
compensation.  The  court  was  in  fact  applying  the  common  law  rule 
while  assuming  to  apply  the  modified  rule  of  the  Texas  court.^^ 

It  follows  from  what  we  have  said  that  the  judgment  of  the  District 
Court  must  be  reversed.  We  adopt  the  findings  of  fact  above  set  out, 
with  the  modification  that  only  those  surveys  and  parts  of  surveys  shown 
to  be  within  the  watershed  of,  and  bordering  upon,  Toyah  Creek  are  to 
be  considered  as  riparian  thereto  and  as  such  entitled  to  watei*  for  irri- 
gation. We  do  not  think  any  of  the  parties  has  shown  any  rights  by 
appropriation,  prescription  or  estoppel.  Therefore,  judgment  will  be 
rendered  here  in  favor  of  appellant,  restraining  the  appellees  and  each 
of  them  from  diverting  water  from  Toyah  Creek  to  nonriparian  lands, 
and  from  otherwise  wasting  the  water  of  such  stream.  This  decree 
is  without  prejudice  to  the  rights  of  any  of  the  parties  in  the  future  to 
have  determined,  in  another  proceeding,  any  question  of  the  reasonable 
use  of  such  waters  as  among  the  riparian  proprietors. 

Reversed  and  rendered. 

Conner,  Chief  Justice,  did  not  sit  in  this  case. 

Writ  of  error  granted;  judgm^it  reversed  and  cause  remanded. 
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S.  H.  Fields,  Gabnishee,  and  J.  T.  Scott  v.  Amanda  M.  Bust 

AND  J.  M.  Rust. 

Decided  June  11,  1904. 

Bankruptcy — Discharge  Held   Not  a  Bar— Debt  Not  Properly  Scheduled- 

Plaintiff,  then  Mrs.  Amanda  M.  Douglass,  obtained  a  Judgment  against 
one  S.,  who,  after  she  had  by  subseuent  marriage  become  Mrs.  Rust,  ob- 
tained a  discharge  in  bankruptcy.  In  the  schedule  of  debts  filed  by  S.  the 
holder  of  the  debt  of  plaintiff  was  named  as  "Mrs.  Amanda  M.  Douglass," 
and  her  postofflce  stated  to  be  unknown,  while  the  evidence  in  this  case 
tends  to  show  that  by  the  use  of  reasonable  diligence  S.  could  readily  have 
learned  the  true  name  and  residence  of  plaintiff.  Held,  that  under  section 
17,  paragraph  3,  of  the  Bankrupt  Act  of  1898  (U.  S.  Compiled  Stats.,  1901, 
p.  3428)  providing  that  a  Judgment  of  discharge  under  the  act  does  not 
apply  to  such  debts  of  the  bankrupt  as  "have  not  been  duly  scheduled  tn 
time  for  proof  of  allowance,  with  the  name  of  the  creditor,  if  known  to  th^ 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy,"  the  Judgment  of  discharge  did  not  operate  as  a 
bar  to  the  debt  of  plaintiff,  who  was  without  actual  notice  of  the  bank- 
ruptcy proceedings. 

Appeal  from  the  County  Court  of  Wilbarger.  Tried  below  before 
"^Ton.  J.  A.  Nabers. 

F.  P.  McGkee  and  Tolhert  &  Berry,  for  appellants. 

Hall  &  Stokes,  for  appellees. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  of 
the  County  Court  of  Wilbarger  County  in  appellees^  favor,  in  a  garnish- 
ment proceeding  instituted  by  them  in  a  justice  court  of  that  couniy, 
wherein  it  is  alleged  that  the  garnishee,  S.  H.  Fields,  held  certain  moneys 
belonging  to  appellant  J.  /T.  Scott,  and  which  appellees  thus  sought  to 
have  applied  in  payment  of  a  judgment  owned  by  appellee  Amanda  M. 
Eust  against  said  J.  T.  Scott,  rendered  on  the  29th  day  of  November, 
1897.  It  appears  that  on  said  date  appellee  Amanda  M.  Rust,  who 
was  then  named  Amanda  M.  Douglass,  secured  a  judgment  against  J. 
T.  Scott  and  others  for  the  sum  of  $139.10,  with  costs;  that  this  judg- 
ment has  never. been  paid;  that  on  the  9th  day  of  December,  1899,  said 
Scott  fil^  a  voluntary  petition  in  bankruptcy  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Texas,  and  was  ad- 
judged a  bankrupt.  The  usual  published  notice  to  his  creditors  re- 
quired by  the  bankrupt  law  was  given,  and  on  the  5th  day  of  Feb- 
ruary, 1900,  a  final  judgment  of  discharge  in  his  favor  was  entered. 
Appellee  Amanda  M.  Rust,  however,  had  no  actual  knowledge  or  notice 
of  any  of  the  proceedings  in  bankruptcy  until  after  the  institution  of 
this  suit. 

After  the  rendition  of  the  judgment  in  favor  of  Amanda  M.  Douglass, 
and  prior  to  said  9th  day  of  December,  1899,  when  J.  T.  Scott  was  ad- 
judged a  bankrupt,  to  wit,  in  October,  1898,  she  intermarried  with  the 
appellee  J.  M.  Rust  and  removed  to  the  State  of  Tennessee,  where  she 
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has  since  resided.  In  the  bankrupt  proceedings  J.  T.  Scott  filed  sched- 
ules of  his  indebtedness,  of  which  three  copies  were  offered  in  evidence 
herein.  In  the  first  two  of  such  copies  the  judgment  in  question  is 
scheduled  as  follows,  to  wit:  Under  the  heading,  "Names  of  holders 
so  far  as  known,"  "Mrs.  Amanda  Douglas;"  under  the  heading,  "Eesi- 
dence,"  "P.  0.  not  known.  Wichita  County ;"  under  the  heading,  "Na- 
ture of  liability,"  etc.,  "Note  given  by  R.  F.  Scott  and  signed  by  me 
and  H.  J.  Stanley  as  sureties,  and  now  reduced  to  judgment  in  J.  P. 
court  in  Wilbarger  County  in  about  1897,  for  about  $139.10."  In  the 
other  copy  of  the  schedule  neither  the  name  nor  residence  of  the  holder 
is  stated,  the  nature  of  the  liability,  however,  being  stated  as  in  the 
other  copies  mentioned.  Upon  the  service  of  the  writ  of  garnishment, 
S.  H.  Filds  answered  that  he  was  indebted  to  J.  T.  Scott  in  the  sum 
of  $197.33,  but,  referring  to  the  bankrupt  proceedings,  prayed  that 
Scott  might  be  cited  to  appear  and  be  required  to  answer.  Scott  ac- 
cordingly appeared  and  pleaded,  in  bar  of  the  judgment  forming  the 
basis  of  the  garnishment  proceedings,  the  said  judgment  of  discharge 
in  the  Federal  court.  The  result  of  the  trial  was  a  judgment  in  ap- 
pellees' favor  for  the  money  in  the  garnishee's  possession,  and  in  his 
favor  for  the  sum  of  $20  as  attorney's  fee. 

A  judgment  of  discharge  under  the  Bankrupt  Act  of  July  1,  1898, 
by  the  very  terms  of  the  law  itself,  does  not  apply  to  or  bar  such  debts 
of  the  bankrupt  as  ^^ave  not  been  duly  scheduled  in  time  for  proof  of 
allowance,  with  the  name  of  the  creditor,  if  known  to  the  bankrupt, 
unless  such  creditor  had  notice  or  actual  knowledge  of  the  proceedings 
in  bankruptcy."  See  sec.  17,  par.  3,  Act  of  July  1,  1898,  U.  S.  Com- 
piled Stats.,  1901,  p.  3428.  No  such  exception  is  to  be  found  in  the 
preceding  Bankrupt  Act  of  1867.  See  sec.  33,  Bankrupt  Act  of  1867, 
as  quoted  in  Brandenburg  on  Bankruptcy,  p.  150.  The  only  excep- 
tions under  the  Act  of  1867  were  "debts  created  by  the  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer, 
or  while  acting  in  any  fiduciary  character."  Hence  it  has  been  held 
in  many  cases  under  the  Bankrupt  Act  of  1867  that  provable  debts  not 
falling  within  the  exceptions  named  therein  were  conclusively  barred, 
on  collateral  attack,  by  a  judgment  discharging  the  bankrupt,  even 
though  such  debt  may  i\ot  have  been  included  in  the  schedules  of  the 
bankrupt's  debts,  and  even  though  the  creditor  may  have  been  without 
notice  of  the  proceedings.  See  Brown  v.  Causey,  56  Texas,  340 ;  Blum 
V.  Eicks,  39  Texas,  123;  Alston  v.  Robinett,  37  Texas,  56;  Black  v. 
Blazo,  117  Mass.,  17.  It  has  also  been  frequently  held  that  debts  found 
to  be  within  the  exceptions  named  in  the  Act  of  1867  were  not  barred 
by  the  judgment  discharging  the  bankrupt.  See  authorities  in  note 
to  section  33,  cited  supra,  in  Brandenburg  on  Bankruptcy.  We  hence 
conclude  that  the  line  of  authorities  first  above  cited  has  no  applica- 
tion to  the  Bankrupt  Act  of  July  1,  1898,  now  in  force  and  in  force 
at  the  time  of  the  proceedings  in  question.  It  further  follows,  we 
think,  that  proof  of  the  exception  quoted  from  the  Act  of  1898  is  not 
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in  the  nature  of  an  attack,  collateral  or  otherwise,  on  the  judgment  of 
discharge.  Such  proof,  if  made,  in  no  way  impugns  the  regularity 
of  the  bankrupt  proceedings  or  the  force  or  validity  of  a  judgment 
therein  as  to  all  debts  to  which  under  the  law  it  applies,  but  establishes 
merely  that  the  debt  shown  to  be  within  the  exception  is  not,  and  never 
was,  intended  as  one  from  which  the  debtor  was  to  be  released  by  the 
final  judgment  of  discharge.  And  such  is  the  effect  of  the  ruling  of 
the  Supreme  Court  of  California  in  the  case  of  Santa  Kosa  Bank  v. 
White,  73  Pac.  Eep.,  577.  This  being  true,  undor  the  several  sched- 
ules in  evidence,  we  are  not  prepared  to  find  that  appellees^  debt  was  ^'duly 
*     *     *     scheduled  with  the  name  of  the  creditor/* 

As  shown  in  evidence  the  nature  of  the  liability  of  the  bankrupt  J. 
T.  Scott  to  the  appellee  was  given,  but  under  the  head  of  "Names  of 
holders  so  far  as  known,^^  the  name  of  the  holder  or  owner  of  the  debt 
forming  the  basis  of  the  garnishment  suit  involved  was,  under  the  con- 
struction most  favorable  to  appellant,  given  as  "Mrs.  Amanda  Doug- 
lass." The  schedules  state  that  her  postoffice  is  not  known,  but  her 
residence  is  given  as  in  Wichita  County,  and  there  is  no  intimation 
that  the  owner  or  holder  of  the  judgment  scheduled  was  other  than 
Mrs.  Amanda  Douglass,  or  was  unknown  to  the  petitioner  in  bank- 
ruptcy. The  case  of  Freeman  v.  Hawkins,  77  Texas,  498,  was  one 
where  a  judgment  against  Mary  E.  Eobinson  removing  cloud  upon  the 
title  to  a  certain  tract  of  land  was  pleaded  in  bar  to  the  suit  of  Mary 
E.  freeman  to  recover  the  same  tract  of  land.  It  appeared  that  at 
the  time  the  right  of  Mary  E.  Freeman  had  been  acquired,  her  name 
was  Mary  E.  Eobinson,  but  that  afterwards  and  before  the  institution 
of  the  suit  she  was  intermarried  with  D.  C.  Freeman.  The  service  was 
upon  Mary  E.  Eobinson  and  by  publication  only.  Our  Supreme  Court 
held  that,  "On  the  marriage  of  Mary  E.  Eobinson  the  law  conferred 
on  her  the  surname  of  her  husband,"  citing  Bishop  on  Marriage  and 
Divorce,  p.  704,  and  that  inasmuch  as  the  citation  at  the  time  of  its 
publication  did  not  contain  the  true  name  of  the  adverse  claimant,  Mary 
E.  Freeman,  the  judgment  removing  the  cloud  was  void  as  to  her. 

We  see  no  reason  why  the  principle  there  applied  should  not  be  given 
effect  in  this  case.  The  judgment  of  the  justice  court  is  conclusive 
that  J.  T.  Scott,  the  bankrupt,  then  was  indebted  as  therein  adjudged. 
It  is  undisputed  that  such  debt  has  never  been  paid  or  discharged  in 
fact,  and  it  certainly  can  not  be  unreasonable  to  hold  that  if  the  bank- 
rupt, J.  T.  Scott,  desired  to  be  relieved  from  its  payment  by  force  of 
the  judgment  of  discharge  in  bankruptcy,  he  should  bring  himself 
strictly  within  its  terms.  In  other  words,  we  think  the  burden  was 
upon  him  to  show  not  only  that  appellees'  debt  was  scheduled,  but  that 
it  contained  the  true  name  of  the  holder  or  owner,  or  if  not  known  that 
he  exercised  reasonable  diligence  to  ascertain  such  name.  Before  her 
marriage  Mrs.  Amanda  Douglass  resided  with  her  son  in  Wichita 
County,  and  we  think  the  evidence  tends  to  show  that  with  reasonable 
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diligence  J.  T.  Scott  coxdd  readily  have  learned  the  true  name  and  resi- 
dence of  the  creditor  from  whom  he  now  seeks  to  be  relieved.  We 
think  we  must  at  least  impute  to  the  court's  judgment  a  finding  that 
appellees'  debt  was  not  duly  scheduled  as  provided  in  the  quotation 
we  have  made  from  the  Bankrupt  Law  of  1898,  and  that  appellee  had 
no  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy, — ^the 
term  ^'notice''  as  here  used,  and  as  used  in  the  Act  of  1898,  meaning  the 
same  as  "actual  knowledge."    See  Bank  v.  White,  supra. 

Other  assignments  are  overruled  without  discussion,  and  the  judgment 
of  the  County  Court  will  be  aflBrmed,  save  that  the  garnishee  will  be 
allowed  $10  attorney's  fees  instead  of  $20,  as  allowed  by  the  court,  the 
garnishee  in  his  pleading  having  prayed  for  $10  only.  This  correction 
of  the  judgment,  however,  will  not  be  allowed  to  affect  the  usual  entry 
for  costs,  inasmuch  as  no  question  on  this  point  was  presented  in  the 
court  below  or  here. 

Affirmed. 
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T.  V.  Stewart  v.  Nichols  &  Haralson. 

Decided  June  11,  1904. 

TrespassF— Venue. 

While  defendants'  servants  were  lawfully  engaged  in  driving  down  an 
iron  pin  in  a  street  for  the  purpose  of  moving  a  house,  a  splinter  flying  off 
from  the  pin,  ,pr  the  hammer  used  in  driving  it,  struck  plaintiff,  a  bystander, 
in  the  eye.  The  evidence  excluded  the  idea  that  the  injury  was  intended, 
or  that  the  act  was  known  to  be  dangerous  and  liable  to  cause  such  an 
injury.  Held,  that  the  act  causing  the  injury  was  not  a  trespass  within 
the  meaning  of  the  statute  giving  jurisdiction  in  a  county  wherein  a  tres- 
pass is  committed,  although  the  defendants  reside  in  another  county. 

Appeal,  from  the  District  Court  of  Cooke.  Tried  below  before  Hoil 
I).  E.  Barrett. 

Stuart  &  Bell,  for  appellant. 

Cidp  &  Giddings,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellant  brought  this  suit  in 
the  District  Court  of  Cooke  County  against  appellees  to  recover  dam- 
ages on  account  of  personal  injuries.  Appellees,  who  were  residents  of 
Dallas  County,  claimed  the  privilege  of  being  sued  in  that  county,  which 
plea,  after  appellant  had  introduced  his  testimony,  was  sustained  and  the 
suit  dismissed,  the  court  at  the  instance  of  appellees  instructing  the 
jury  to  return  a  verdict  in  their  favor  on  that  issue. 

The  facts  relied  on  by  appellant  to  show  a  trespass  in  Cooke  County 
were  thus  stated  in  his  testimony:  ^^I  am  the  plaintiff  in  this  cause. 
On  the  4th  day  of  August,  1900,  I  was  going  east  on  California  Street, 
in  the  city  of  Gainesville,  Cooke  County,  Texas.  Said  California  Street 
was  then  and  is  now  the  principal  street  and  thoroughfare  in  said  city 
of  Gainesville,  which  was  then  a  city  of  about  eight  or  ten  thousand 
people.  The  people  were  constantly  going  in  both  directions  on  said 
California  Street  on  said  August  4,  1900.  Said  street  was  constantly 
used  by  the  public  as  a  thoroughfare  on  said  August  4,  1900.  As  I  was 
going  east  on  said  California  Street  on  said  August  4,  1900,  when  I 
got  just  a  little  east  of  the  Turner  cottage,  which  is  on  the  north  side  of 
California  Street,  I  was  stopped  by  chains  that  had  been  stretched  across 
the  street  by  defendants,  Nichols  &  Haralson,  who  were  moving  a  house 
for  E.  B.  Blanton.  Said  house  was  just  north  of  said  street  and  they 
were  pulling  or  getting  ready  to  pull  the  same  across  said  street,  and 
said  chains  were  attached  to  and  extended  from  said  house,  which  was 
just  north  of  said  California  Street,  to  the  south  side  of  said  street. 
The  chains  were  stretched  clear  across  the  street,  and  prevented  my  going 
further.  I  stopped  and  stood  there  for  a  few  minutes  and  finally  leaned 
against  the  telephone  pole  that  is  on  the  north  side  of  California  Street, 
and  would  be  in  Lindsay  Street  if  said  Lindsay  Street  were  extended 
north.     California  Street  runs  east  and  west,  and  Lindsay  Street  runs 
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north  and  souths  terminating  at  or  in  California  Street.  While  I  was 
standing  against  said  telephone  pole,  defendants  or  their  employes  were 
driving  an  iron  or  steel  pin  into  California  Street,  and  three  or  four 
men  were  hitting  said  iron  or  steel  pin  with  hammers;  one  hit  right 
after  another,  and  they  were  striking  very  fast  and  hurriedly.  I  was 
standing  there  against  said  telephone  pole,  and  I  can  not  say  whether  they 
saw  me  or  not,  but  I  was  standing  there  and  also  were  a  number  of 
other  people,  and  there  was  nothing  to  prevent  them  from  seeing  me 
or  the  other  people  who  were  standing  there.  While  said  pin  was  being 
hit,  as  above  shown,  a  piece  of  it  was  knocked  off  and  went  through 
the  air  into  my  eye.  I  was  dazed  and  my  eye  commenced  bleeding. 
The  piece  of  iron  or  steel  that  went  into  my  eye  was  about  a  quarter 
of  an  inch  wide  and  about  one-half  or  three-fourths  of  an  inch  long. 
It  was  irregular  and  jagged  on  the  sides.  When  I  was  hit,  I  was 
about  thirty  feet  from  the  men  who  were  driving  the  pin.  ♦  ♦  ♦ 
I  was  standing  there  against  the  pole  watching  them  moving  the  house, 
and  was  interested  in  the  striking  of  the  pin.  While  I  had  my  eyes 
on  them,  the  men  were  not  looking  at  me  but  were  looking  at  what  they 
were  doing.  I  do  not  know  whether  the  piece  that  struck  me  came 
from  the  pin  or  from  the  hammer.'* 

It  is  not  contended  that  appellees  acted  unlawfully  in  moving  the 
house  across  the  street,  or  that  appellant  was  entitled  to  have  the  jury 
pass  upon  the  issue  of  fraud  made  against  the  allegations  of  his  peti- 
tion by  the  venue  plea. 

Therefore,  treating  the  question  as  it  has  been  presented  in  the  briefs, 
we  are  of  opinion  that  the  case  made  by  the  testimony  quoted  above  was 
not  one  of  "trespass'^  under  our  venue  statute  as  that  word  has  been 
interpreted  by  the  following  decisions  of  our  Supreme  Court:  Con- 
nor V.  Saunders,  81  Texas,  633,  29  S.  W.  Rep.,  1142,  and  cases  there 
cited ;  Bicker  v.  Shoemaker,  81  Texas,  22 ;  Austin  v.  Cameron,  83  Texas, 
351;  Wettermark  v.  Campbell,  56  S.  W.  Rep.,  331  (333).  We  assume, 
as  before  indicated,  that  the  work  in  which  appellees  were  engaged  at  the 
time  appellant  was  injured  was  lawful  and  that  it  was  being  done  in 
a  lawful  manner.  If,  then,  they  negligently  failed  to  provide  suitable 
tools  or  implements  with  which  to  do  the  work,  or  negligently  failed 
to  use  them  in  a  suitable  manner,  as  claimed  by  appellant,  this  was  but 
an  omission  of  duty  and  not  a  trespass,  as  we  understand  the  opinions 
cited.  True,  in  a  sense  the  striking  of  the  pin  in  a  negligent  manner, 
if  negligence  there  was,  was  something  more  than  a  mere  act  of  omission, 
but  the  circumstancfes  attending  the  act  utterly  exclude  the  idea  that 
injury  to  anyone  was  intended,  or  that  the  act  was  known  to  be  dan- 
gerous and  liable  to  result  in  injury  to  others.  At  best  the  case  was 
one  in  which  a  lawful  act  was  done  in  a  negligent  manner  merely, 
which  we  do  not  understand  to  be  a  trespass. 

Affirmed. 

Writ  of  error  refused. 
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B.  P.  Sprinkle  et  al.  v.  Mary  Leslie  et  al. 

Decided  June  11,  1904. 

1w— Will^Devise  of  Life  Estate— Restriction  Against  Alienation. 

By  the  terms  of  a  will  certain  real  estate  was  devised  to  L.  for  life, 
with  remainder  In  fee  to  her  children,  *'and  I  direct  that  said  "U,  shall  not  sell 
and  convey  or  mortgage  said  land  during  her  life.  She  may  rent  It  and  use 
the  rent."  Held,  that, such  provision  In  restraint  of  alienation  is  repugnant 
to  the  right  conferred  by  the  devise  of  the  life  estate,  and  is  therefore  not 
valid. 

2d — Same — Cases  Distinguished — ^Trust. 

Simonton  v.  White,  93  Texas,  50;  Wallace  v.  Campbell,  63  Texas,  229, 
and  other  cases  distinguished  as  arising  under  Instruments  creating  a  trust 
wherein  the  provisions  against  alienation  were  upheld  as  necessary  to  the 
fulfillment  of  the  trust. 

Appeal  from  the  District  Coilrt  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Q.  T.  Moreland,  for  appellant. 

James  C,  Scott,  for  appellee. 

CONNER,  Chief  Justice. — Appellee,  Mary  Leslie,  joined  by  her 
husband,  William  Leslie,  brought  this  suit  to  recover  of  appellants  the 
title  and  possession  of  a  certain  lot  of  land  and  dwelling  thereon,  situ- 
ated in  the  city  of  Fort  Worth,  Tarrant  County,  devised  to  her  by  one 
Minerva  McCay,  deceased,  by  will  duly  probated,  and  which,  so  far  ad 
pertinent,  is  as  follows:  "I  give  and  devise  to  Mary  Leslie  (a  sister 
of  Edward  Moore)  a  lot  of  land  and  improvements  in  the  north  part  of 
the  city  of  Fort  Worth,  said  Tarrant  County,  that  I  purchased  of  George 
B.  Gay  and  wife  about  November  30,  1896,  as  the  deed  shows  of  record 
in  Tarrant  County,  vol.  105,  page  633,  and  to  identify  the  land  I  refer 
to  it.  If  I  should  sell  that  land  I  will  invest  the  proceeds  in  a  farm 
which  will  appear  in  my  name,  and  it  shall  vest  in  said  Mary  Leslie  as 
this  aforesaid  lot  of  land  will  do  if  I  do  not  sell  it.  I  direct  that  she 
shall  not  sell  and  convey  or  mortgage  the  said  land  during  her  life. 
She  may  rent  it  and  use  the  rents.  After  Mary^s  death  the  title  shall 
vest  in  her  children  and  their  descendants,  their  heirs  dnd  assigns.^* 

It  is  agreed  that  Minerva  McCay  had  title,  and  the  facts  show  that 
after  the  probate  of  the  will  and  after  appellee  Mary  Leslie  had,  by  vir- 
tue thereof,  assumed  control  of  the  premises,  she,  together  with  her  hus- 
band, duly  executed  for  a  valuable  consideration  a  trust  deed  upon  said 
premises,  which  was  subsequently  duly  foreclosed  by  the  execution  of 
the  power  of  sale  therein  given,  and  that  appellants  now  have  full  title 
by  virtue  of  the  sale  under  the  trust  deed,  if  Mary  Leslie  was  empowered 
to  execute  it.  The  trial  court  concluded:  "The  property  in  contro- 
versy was  never  the  homestead  of  Mary  Leslie  and  her  husband.  2. 
By  the  terms  of  the  will  a  life  estate  only  in  the  property  in  controversy 
was  acquired  by  Mary  Leslie,  with  remainder  over  to  her  children  named 
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in  the  petition,  and  the  restriction  contained  in  the  will  against  Mary 
Leslie*s  power  to  alienate  her  interest  was  valid,  and  the  defendants 
and  those  under  whom  they  claim,  back  to  the  common  source,  having 
purchased  with  notice  of  the  provisions  of  said  will,  the  plaintiffs  are 
therefore  entitled  to  recover  of  defendants  the  property  sued  for,  and 
judgment  should  be  rendered  accordingly/'  We  agree  with  the  con- 
clusion that  by  the  terms  of  the  will  a  life  estate  only  was  acquired  by 
Mary  Leslie,  but  are  of  opinion  that  the  court  erred  as  assigned  in  its 
conclusion  and  judgment  to  the  effect  that  the  restriction  in  the  will 
against  alienation  was  valid. 

Mary  Leslie  had  been  reared  by  Minerva  McCay,  and  was  a  married 
woman  with  children  at  the  time  of  the  execution  and  probate  of  the 
will,  but  the  children  have  been  given  no  interest  or  right  in  presenti 
to  the  property  in  question,  or  in  or  to  the  rents  thereof.  The  only 
right  or  interest  of  the  children  evidenced  by  the  terms  of  the  will  is 
that  of  remaindermen.  They  have  only  the  right  to  the  proper  care  and 
preservation  of  the  property  and  of  the  title  and  possession  after  the 
termination  of  the  mother's  life  estate.  The  will  imposes  no  penalty 
nor  reserves  right  of  re-entry, — as  for  condition  subsequent  broken, — ^for 
a  violation  of  the  provision  against  alienation,  and  it  follows,  we  think, 
that  the  case  is  plainly  distinguishable  from  the  cases  invoked  by  appel- 
lees, of  Simonton  v.  White,  93  Texas,  50;  Wallace  v.  Campbell,  53 
Texas,  229;  Monday  v.  Vance,  92  Texas,  428;  Nichols  v.  Eaton,  91 
U.  S.,  L.  Ed.,  Bk.  23,  p.  255.  General  expressions  in  some  of  these  cases 
are  doubtless  to  be  found  favoring  appellees'  contention,  but  all  of  them 
are  cases  in  which  a  trust  was  clearly  created  in  the  instrument  under 
consideration,  and  in  which  accompanying  provisions,  express  or  im- 
plied, in  restraint  of  alienation  were  upheld  as  necessary  to  the  fulfill- 
ment of  the  trdst,  and  the  opinions  are  to  be  interpreted  in  the  light  of 
this  fact.  We  have  here,  however,  a  case  in  which  an  absolute  or  com- 
plete life  estate,  unaccompanied  with  an  appointment  of  a  trustee  or  the 
creation  of  any  trust  expressed  in  the  will,  is  devolved  upon  Mary  Leslie, 
and  while  authorities  to  the  contrary  may  possibly  be  found,  we  con- 
clude that  under  the  rule  of  the  common  law  in  force  with  us  the  pro- 
vision in  restraint  of  alienation  is  repugnant  to  the  right  conferred  by 
the  devise  of  such  life  estate,  and  that  hence  such  provision  must  give 
way.  The  rule  of  the  common  law,  as  we  understand  it,  is  thus  ex- 
pressed by  Lord  Eldon  in  Blandon  v.  Bobinson,  18  Ves.,  433:  'Tf 
property  is  given  to  a  man  for  his  life,  the  donor  can  not  take  away  the 
incidents  of  a  life  estate."  See,  also,  Laval  v.  Staffel,  64  Texas,  370; 
Bouldin  v.  Miller,  87  Texas,  359,  26  S.  W.  Rep.,  134;  Hamilton  v. 
Jones,  75  S.  W.  Rep.,  554;  Mandlebaum  v.  McDonnell,  29  Mich.,  78; 
McLeary  v.  Ellis  (Iowa),  6  N.  W.  Rep.,  571;  Thompson  v.  Murphy 
(Ind.),  37  N.  E.  Rep.,  1094;  Schouler  on  Wills,  2  ed.,  sees.  601-602; 
Page  on  Wills,  sec.  634;  Murray  v.  Green,  64  Cal.,  363;  Langdon  v. 
Ingram's  Guardian,  28  Ind.,  360;  Munroe  v.  Hall,  97  N.  C,  206,  1 
S.  E.  Rep.,  651 ;  Pritchard  v.  Bailey,  113  N.  C,  521, 18  S.  E.  Rep.,  668. 
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As  before  stated  the  devise  to  Mary  Leslie  conferred  upon  her  a  full 
freehold  title  which  under  our  law  thereupon  became  her  separate  legal 
estate,  and  she  had  every  right  therein  of  any  other  owner  of  property, 
including  the  power  of  alienation.  Speer  on  Married  Women,  sec.  99, 
and  authorities  cited.  The  restricting  words^  under  consideration,  there- 
fore, we  think,  must  be  construed  as  advisory  merely,  and  not  as  a  limi- 
tation of  the  estate  devised. 

Appellees  also  interposed  the  defense  that  the  property  in  question 
was  their  homestead  at  the  time  of  the  execution  of  the  trust  deed  under 
which  appellants  claim.  But  the  court  found  against  them  on  this  issue, 
and  the  evidence  is  not  such  as  to  enable  us  to  set  aside  this  finding, 
which,  together  with  all  other  findings  of  fact  by  the  trial  courts  is 
therefore  adopted. 

These  conclusions  require  us  to  reverse  the  judgment  of  the  court  be- 
low, and  here  render  it  for  appellants,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Chicago,  Eock  Island  &  Texas  Bailway  Company  v. 

J.  D.  Cakroll. 

Dc-Glded  June  11,  1904. 

1^— Evidence— Opinion— Injury  to  Cattle  During  Shipment. 

It  was  not  error  to  admit  opinion  evidence  as  to  the  transportable  con- 
dition of  cattle  shipped  by  rail,  as  to  the  effect  upon  them  and  their  value, 
of  delay  and  bad  treatment,  as  to  what  constituted  overloadlngr,  and  as  to 
wliat  was  a  reasonable  time  to  transfer  them  from  one  carrier  to  another 
en  route,  where  the  witnesses  showed  themselves  qualified  'to  give  opinions 
as  experts  on  such  matters. 

2^'"'*3enie« 

It  was  also  competent  for  witnesses  to  testify  as  to  the  condition,  his- 
tory and  shortagre  of  the  cattle  as  placed  in  a  pasture  at  their  destination, 
as  this  tended  to  show  the  extent  of  the  injury  and  loss. 

3^— Same— immaterial  Evidence. 

The  admission  of  evidence  wholly  immaterial  and  probably  irrelevant 
besides  could  not  reasonably  have  done  any  harm. 

4^ — Carriers— Restricting   Liability — Shipment  of  Cattle. 

Stipulations  in  a  written  contract  for  the  shipment  of  cattle,  restrictinsr 
the  carrier's  liability  to  injuries  occurring  on  its  own  line  do  not  apply 
in  case  of  a  further  shipment  beyond  the  point  of  destination  named 
in  the  written  contract,  and  as  to  which  there  was  an  oral  contract  between 
the  carrier  and  shipper  made  before  the  shipment  was  begun. 

5^^0harg»— Defensive  Matters. 

A  charge  submitting  a  matter  of  defense  is  not  subject  to  objection  on 
the  part  of  the  defendants  where  it  submitted  the  defense  Just  as  defend- 
ants had  alleged  it  and  Just  as  they  had,  in  a  special  Instruction  refused  by 
the  court,  invited  the  court  to  submit  it. 

6^ — Marlcet  Value— Cattle  Shipment — Point  of  Destination. 

It  was  not  error  for  the  trial  court  to  refuse  to  instruct  the  Jury  to  re- 
turn a  verdict  in  ffivor  of  one  of  the  defendants,  the  initial  carrier,  because 
the  evidence  failed  to  show  the  market  value  of  the  cattle  at  R.,  the  point 
of  destination  named  in  the  through  bill  of  lading,  but  showed  their  value 
at  M.,  a  point  beyond  R.,  where  the  initial  carrier  knew  the  cattle  were  to 
be  carried  on  to  M.,  and  no  objection  to  the  evidence  on  that  ground  was 
made  at  the  time  the  evidence  was  ofTered. 

7w^<^arriere— Cattle  Shipment — Rough  Handling. 

In  an  action  for  injuries  to  cattle  during  shipment  it  was  not  error  for 
the  court  to  refuse  a  requested  charge  which  in  effect  Instructed  the  Jury 
that  the  carrier  would  not  be  liable  for  the  rough  handling  of  the  cattle  if 
they  found  this  had  been  done  in  the  usual  and  customary  manner. 

&— Same — Connecting  Carriere— Custom. 

Where  the  issue  was  raised  by  the  pleadings  it  was  not  error  for  the 
court  to  admit  evidence  as  to  the  custom  among  railroads,  in  cases  of  through 
shipment  over  connecting  lines,  as  to  which  company  should  furnish  cars 
"properly  cleaned  and  suitable  for  shipping." 

Appeal  from  the  District  Court  of  Hardeman.     Tried  below  before 
Hon.  S.  P.  Hufif. 

Stanley,  SpoonU  dk  Thompson,  J.  H,  Barwise,  Jr.,  N.  H.  Lassiter, 
and  Robert  Harrison,  for  appellant. 

Cowan  &  Bumey,  for  appellee. 

STEPHENS,  Associate  Justice.— About  the  let  of  April,  1901,  C. 
A.  Yantis  made  a  verbal  contract  wtih  the  live  stock  agent  of  the 
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Chicago,  Rock  Island  &  Pacific  Railway  Company  for  the  transporta- 
tion of  a  large  number  of  cattle  from  Childress,  Texas,  to  Rosalia,  Ean«, 
the  cattle  to  be  delivered  to  the  Fort  Worth  &  Denver  City  Railway 
Company  at  Childress,  Texas,  to  be  carried  by  it  to  Bowie,  Texas,  there 
to  be  delivered  to  the  Chicago,  Rock  Island  &  Texas  Railway  Company, 
and  to  be  carried  by  it  and  the  Chicago,  Rock  Island  &  Pacific  company 
to  Wichita,  Kan.,  and  thence  over  the  Missouri  Pacific  Railway  to 
Rosalia,  Kan.  It  was  agreed  that  Yantis  was  to  put  in  his  order  for 
the  cars  to  the  Port  Worth  &  Denver  company  a  reasonable  time  before 
he  expected  to  ship,  and  that  on  receipt  of  this  order  the  Chicago, 
Rock  Island  &  Pacific  company  would  furnish  cars  for  the  shipment. 
It  was  also  agreed,  at  the  request  of  the  Chicago,  Rock  Island  &  Pacific 
company,  that  the  cattle  should  have  their  destination  named  in  the 
billing  made  out  by  the  Fori  Worth  &  Denver  company  as  Medford, 
Okla.,  a  point  on  the  line  of  the  Chicago,  Rock  Island  &  Pacific  com- 
pany, near  the  south  line  of  Kansas;  and  it  was  further  agreed  by  the 
last  named  company  that  it  would  see  that  the  cattle  were  carried  thence 
to  Rosalia  without  delay,  but  that  this  feature  of  the  contract  should 
be  kept  a  secret  by  Yantis. 

The  cattle  were  shipped  in  pursuance  of  this  contract  the  latter  part 
of  April,  1901,  and  on  account  of  delays  and  rough  handling  many  of 
them  died  and  many  more  were  injured,  in  consequence  of  which  the 
appellee,  as  the  assignee  of  Yantis,  recovered  a  judgment  against  the 
Chicago,  Rock  Island  &  Pacific  company  for  $2000,  against  the  Chicago, 
Rock  Island  &  Texas  company  for  $1000,  and  against  the  Fort  Worth 
&  Dv*nver  City  company  for  $1000,  and  the  last  named  company  recov- 
ered a  judgment  for  $450  on  its  plea  against  the  Chicago,  Rock  Island 
&  Pacific  company,  from  which  judgment  said  companies  have  ap- 
pealed. 

The  issue  made  by  the  pleadings,  and  the  result  of  the  trial,  are  more 
fully  stated  in  the  brief  of  the  two  Rock  Island  companies  in  their  in- 
troductory ^'statement  of  the  nature  and  result  of  suit,"  to  which,  how- 
ever, should  be  added  as  facts  alleged  by  the  plaintiff  below  the  follow- 
ing :  ^^That  in  transporting  each  of  said  trains  of  cattle  the  defendants 
side-tracked  the  same  a  great  deal  and  thereby  made  it  necessary  to  fre- 
quently stop  and  start  the  train;  that  the  switching  incident  to  taking 
off  and  putting  in  cars  and  handling  said  cattle  in  connection  with 
dead  freight,  all  had  a  tendency  to  jerk  the  cattle  down  and  worry  and 
injure  them..  Plaintiff  is  unable  to  state  the  precise  items  of  rough 
handling,  as  aforesaid,  or  the  exact  times  and  places  that  it  occurred^ 
because  he  is  not  furnished  with  nor  does  said  Yantis  know  definitely 
such  facts,  but  plaintiff  alleges  that  generally  there  wat  rough  handling 
of  said  cattle  in  the  manner  stated  at  Bowie,  Texas,  and  all  the  way  from 
there  to  their  destination." 

The  assignraentfl  of  error  are  entirely  too  numerous  to  be  taken  up 
and  disctissed  as  presented  in  the  brief.    We  will  endeavor,  however,  in 
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stating  our  conclusions^  to  cover  all  the  points  raised  by  the  assign- 
ments. 

The  application  for  continuance  was  properly  overruled,  because  the 
diligence  shown  was  wholly  insufficient,  as  appears  from  the  statement 
appended  by  the  judge  to  the  bill  of  exceptions,  which  statement  is 
found  on  pages  18  and  19  of  said  brief. 

The  testimony  offered  by  appellee,  and  admitted  over  objection,  as 
to  the  transportable  condition  of  the  cattle  when  they  were  offered  for 
transportation,  and  as  to  the  effect  upon  them  and  their  value  of  delay 
and  bad  treatment  received  from  the  railway  companies,  and  as  to  what 
constituted  overloading,  and  as  to  what  was  a  reasonable  time  to  transfer 
them  from  one  carrier  to  another  at  Bowie,  and  other  matters  of  opinion, 
was  competent;  the  witnesses  having  shown  themselves  qualified*  to  give 
opinions  as  experts  on  such  matters,  as  will  be  seen  from  the  bills  of  ex- 
ception and  the  judge^s  explanation  in  connection  therewith,  and  as  wiU 
more  fully  appear  from  the  statement  of  facts. 

It  was  also  competent  to  prove  the  condition,  history  and  shortage 
of  the  cattle  placed  inr  the  pasture  at  Bosalia.  This  tended  to  show  the 
extent  of  the  injury  and  loss. 

The  testimony  as  to  the  freight  charged,  complained  of  in  the  third 
assignment,  was  perhaps  subject  to  the  objection  that  it  was  wholly  im- 
material, but  we  are  not  prepared  to  say  that  it  was  irrelevant,  and  being 
wholly  immaterial,  we  are  prepared  to  say  that  it  could  not  reasonably 
have  done  any  harm. 

As  to  the  testimony  offered,  and  admitted  over  objection,  tending  to 
restrict  the  scope  and  effect  of  the  written  contracts  of  shipment  exe- 
cuted en  route,  we  need  not  determine  whether  the  court  erred  in  these 
rulings,  since  we  are  of  opinion  that  the  defense  of  the  Bock  Island 
companies,  founded  upon  these  written  contracts,  was  not  available. 
While  the  written  contracts  executed  en  route  limited  the  liability  of 
the  Bock  Island  companies  to  their  own  lines,  they  did  not  purport  to 
cover  shipments  beyond  Medford,  but  in  terms  only  applied  to  shipments 
from  Childress  to  Medford.  These  contracts  were  executed  in  this  form 
in  pursuance  of  a  more  comprehensive  verbal  agreement  made  at  Kan- 
sas City  with  the  live  stock  agent  of  said  companies,  or  at  least  of  the 
Chicago,  Bock  Island  &  Pacific,  by  the  terms  of  which  the  cattle  were 
to  be  carried  from  Medford  to  Bosalia  and  Summit,  points  on  the  Mis- 
souri Pacific,  through  the  instrumentality  of  the  Bock  Island,  and  with- 
out any  action  on  the  part  of  the  shipper  beyond  Medford,  a  station 
on  the  Bock  Island  road,  which  was  treated  in  the  written  contracts 
as  the  point  of  destination.  The  fact  that  the  real  destination  of  the 
cattle  was  Bosalia,  Kan.,  was  kept  a  secret  at  the  instance  of  said  live 
stock  agent,  and  he  undertook,  for  the  company  or  companies  repre- 
sented by  him,  to  control  that  part  of  the  shipment  as  something  out- 
side of  the  written  contracts. 

The  evidence  of  Moffitt  which  seems  from  the  twenty-sixth  bill  of 
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exceptions  to  have  been  excluded^  seems  from  the  agreed  statement  of 
facts  to  have  been  admitted. 

We  see  no  abuse  of  the  court^s  discretion  in  permitting  plaintiff  below 
to  introduce  in  rebuttal  the  evidence  complained  of  under  the  twenty- 
third,  twenty-fourth,  twenty-fifth  and  twenty-sixth  assignments,  tend- 
ing to  prove  the  allegations  of  the  petition  quoted  above,  which  allega- 
tions were  broad  enough,  we  think,  to  admit  the  proof.  Hence  both 
propositions  under  these  assignments  are  overruled. 

We  find  no  merit  in  the  assignments  complaining  of  the  charges  given, 
and  of  the  court's  action  in  refusing  charges.  As  already  seen,  the  writ- 
ten contracts  did  not  purport  to  control  the  shipment  beyond  Medford, 
which  disposes  of  the  complaints  of  the  charge  in  that  respect.  As  to 
the  objections  to  the  twelfth  paragraph,  in  that  it  required  the  jury  to 
find  that  the  shipper  not  only  overloaded  the  cars,  but  that  in  doing  so 
he  was  guilty  of  negligence,  it  is  suflScient  to  say  that  the  court  sub- 
mitted this  defense  just  as  the  appellants  had  alleged  it,  and  just  as,  in  a 
special  instruction  refused  by  the  court,  they  invited  the  court  to  submit 
it.    Other  objections  to  the  charge  are  equally  untfenable. 

The  four  assignments  of  error  submitted  in  the  brief  of  the  Fort 
Worth  &,  Denver  City  company  are  all  overruled.  The  first  and  second 
complain  of  the  judgment  because  the  court  refused  to  instruct  the  jury 
to  return  a  verdict  in  its  favor  on  the  ground  that  there  was  no  proof 
as  to  the  market  value  of  the  cattle  at  any  other  place  than  Bosalia, 
Kan.  But  the  evidence  set  out  in  the  '^reply  brief  of  appellee''  tended 
to  show  that  while  Medford  was  named  in  the  billing  as  the  point  of 
destination,  the  fact  must  have  been  known  to  the  Fort  Worth  &  Denver 
City  company  that  the  cattle  were  to  be  carried  to  Kansas.  At  all  events, 
it  knew  that  the  cattle  were  to  be  carried  beyond  its  own  line,  and  when 
the  evidence  of  the  market  value  at  Rosalia  was  offered  it  made  no  objec- 
tion. Indeed,  the  court  gave  a  special  charge  at  its  request  which  sub- 
mitted to  the  jury  the  issue  as  to  damages  based  upon  the  value  of  the 
cattle  as  proved,  and  we  think  it  is  now  too  late  for  it  to  raise  the  objec- 
tion embodied  in  these  assignments. 

The  third  complains  of  the  court's  refusal  to  give  a  special  charge, 
which  was  subject  to  the  objection  that  it  in  effect  instructed  the  jury 
that  the  carrier  would  not  be  liable  for  the  rough  handling  of  the  cattle 
if  they  found  this  had  been  done  in  the  usual  and  customary  manner, 
and  to  a  further  objection  of  the  same  nature,  and  in  so  far  as  the  in- 
struction was  correct  it  was  included  in  the  charge  given. 

Manifestly  there  is  no  merit  in  the  fourth  assignment. 

These  conclusions  lead  to  an  afSrmance  of  the  judgment,, so  far  as 
appellee  is  concerned,  the  evidence  being  sufiicient  to  warrant  the 
verdict. 

As  to  the  controversy  between  the  Fort  Worth  &  Denver  City  company 
and  the  Chicago,  Eock  Island  &  Pacific  company,  we  think  the  evidence 
warranted  a  finding  that  the  latter  company  made  a  contract  with  the 
shipper  to  furnish  the  cars  in  a  suitable  condition  for  use,  that  is,  prop- 
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erly  cleaned  and  disinfected,  and  that  it  failed  to  do  this,  and  that  the 
evidence  warranted  the  court  in  submitting  the  issue  as  to  whether  it  was 
the  fault  of  the  Rock  Island  company  or  of  the  Fort  Worth  &  Denver 
that  the  cars  were  not  furnished  in  suitable  condition.  There  was  evi- 
dence, however,  tending  to  show  that  the  Fort  Worth  &  Denver  City 
company  received  the  cars  in  time  to  have  cleaned  and  disinfected  them 
sooner  than  it  did,  and  that  some  of  the  delay  might  thus  have  been 
avoided. 

We  are  not  prepared  to  hold  that  the  court  erred,  as  complained  in 
the  eighth  assignment,  in  allowing  proof  of  the  custom  among  railroads 
as  to  which  company  should  furnish  cars  "properly  cleaned  and  suitable 
for  shipping.*^  The  issue  was  made  by  the  pleadings,  and  the  evidence 
tended  to  exculpate  the  Fort  Worth  &  Denver  City  company  and  to  throw 
the  blame  on  the  Rock  Island  company. 

On  the  whole  record  we  conclude  that  the  material  allegations  made  by 
appellee  against  all  other  parties  and  by  the  Fort  Worth  &  Denver 
against  the  Rock  Island  company  as  set  out  in  the  first  ten  pages  of  the 
brief  for  the  Rock  Island  companies  were  sustained  by  the  evidence,  and 
that  the  judgment  should  be  in  all  things  afiOrmed. 

Affirmed. 

» 

Writ  of  error  refused. 
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II.  L.  Stone  v.  McClellan  &  Pkinoe. 

Decided  June  11,  1904. 

1. — Statement  of  Facts. 

An  agrreement  of  facts  incorporated  in  the  record  on  appeal,  sisrned  by 
counsel  but  not  signed  or  approved  by  the  Judge,  and  not  showing  whether 
other  facts  were  introduced  in  evidence,  can  not  be  regarded  as  a  statement 
of  facts,  nor  as  an  agreed  case  under  article  1414,  Revised  Statutes. 

2. — Homestead — Divorce — Death   of  Wife   Leaving    Minor  Children. 

Where  plaintiff  was  divorced  from  his  wife,  the  decree  awarding  her  the 
custody  of  two  minor  children  and  the  use  of  the  homestead  place  for  life, 
and  she  married  again  and  died  and  plaintiff  thereupon  resumed  the  custody 
of  the  minor  children,  his  homestead  rights  reattached  and  the  property 
was  not  subject  to  the  lien  of  a  Judgment  against  him. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before  Hon. 
L.  B.  Cobb. 

H.  L.  Stone,  for  appellant. 

McClellan  &  Prince,  for  appellees. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  appellees 
to  enjoin  an  execution  sale  of  the  land  described  in  their  petition. 

It  is  alleged  in  substance  that  on  the day  of — y  1891,  Prank 

'Boot  and  Sallie  P.  Eoot,  man  and  wife,  owned  said  property  and  occu- 
pied and  used  the  same  as  their  homestead.  That  afterwards  the  said 
Sallie  P.  Root  instituted  suit  against  the  said  Frank  Root  for  divorce 
and  recovered  judgment;  that  in  the  decree  of  divorce  the  court  awarded 
Sallie  P.  Root  the  use  of  said  property  as  a  homestead  during  her  life. 
That  said  Frank  Root  and  Sallie  P.  Root  had  at  the  date  of  the  divorce 
two  minor  children  who  were,  at  the  date  of  the  filing  of  appellees*  peti- 
tion in  this  case,  aged  7  and  10  years  respectively.  That  Mrs.  Root, 
after  the  divorce  was  granted,  continued  to  occupy  the  property  as  a 
homestead,  and  while  so  occupying  it  intermarried  with  one  E.  E.  Gore. 
That  Mrs.  Root  died  and  left  surviving  her  two  minor  children  and  the 
said  E.  E.  Grore.  That  the  said  Gore  was  unlawfully  occupying  the  said 
land  and  premises  and  refused  to  turn  same  over  to  Frank  Root  upon  the 
death  of  the  said  Sallie  P.  Root.  Appellees  further  alleged  that  Frank 
Root  had  the  custody  of  the  two  minor  children  and  was  the  head  of  a 
family  and  entitled  to  a  homestead.  That  said  Frank  Root,  as  head  of 
a  family  and  entitled  to  a  homestead,  designated  and  set  apart  the  said 
property  as  such  and  demanded  the  use  and  possession  of  same  from 
said  Gore,  so  he  could  occupy  same  with  his  children  as  a  homestead, 
but  that  Gore  refused  to  deliver  same  to  him.  That  upon  the  death 
of  Sallie  P.  Root  she  left  a  large  estate,  worth  ten  or  fifteen  thousand 
dollars,  to  which  the  minors  were  entitled,  but  the  possession  of  which  is 
in  E.  E.  Gore,  who  refuses  to  deliver  the  same.  That  the  property  de- 
scribed in  appellees'  petition  was  the  community  property  of  Frank  Root 
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and  Sallie  P.  Boot.  That  while  they  were  married  and  occupying  same 
as  a  homestead,  H.  L.  Stone,  appellant,  recovered  judgment  against 
Frank  Boot,  but  never  abstracted  same.  That  after  the  death  of  the 
said  Sallie  P.  Boot  and  when  Frank  Boot  was  claiming  the  property  as 
homestead  and  was  demanding  same  of  E.  E.  Oore,  said  Stone  caused  an 
execution  to  issue  on  said  judgment,  which  was  levied  by  W.  B.  Grants 
ham,  as  constable  of  Navarro  County,  on  said  property;  that  said  con- 
stable was  advertising  same  for  sale,  and  \mless  enjoined  will  sell  said 
land  and  cast  a  cloud  on  appellees'  title. 

Appellees  further  alleged  that  upon  Gore's  refusal  to  deliver  the 
property  to  Boot  and  to  deliver  the  property  of  the  minors  to  them,  it 
became  necessary  to  employ  attorneys  for  the  preservation  of  his  own 
rights  and  the  rights  of  his  children,  and  for  that  purpose  he  employed 
plaintiffs  herein,  and  as  a  fee  for  their  services  rendered  and  to  be  ren- 
dered conveyed  one-half  of  the  said  property,  because  he  had  nothing 
else  with  which  to  pay  them,  and  was  forced  to  convey  his  interest  in 
said  homestead.  That  at  the  time  of  the  conveyance  to  them,  said  prop- 
erty was  the  homestead  of  Frank  Boot,  and  not  subject  to  the  payment 
of  his  debts.  Appellees  prayed  for  an  injunction  restraining  the  sale 
of  said  property  under  said  execution ;  that  the  levy  on  the  same  be  set 
aside,  for  costs  and  for  all  special  and  general  relief  the  nature  of  the 
case  entitled  them  to. 

Appellant  filed  a  general  demurrer  and  special  answer,  but  inasmuch 
as  the  record  contains  neither  a  statement  of  facts  nor  conclusions  of  law 
and  fact  by  the  court,  it  becomes  unnecessary  to  state  the  matters  set  up 
in  defense.  The  case  must  be  disposed  of  on  the  questions  of  law  arising 
upon  appellees'  petition,  without  regard  to  appellant's  answer.  The 
case  was  tried  by  the  court  without  the  intervention  of  a  jury,  and  judg- 
ment was  rendered  perpetuating  the  writ  of  injunction,  which  had  been 
previously  granted,  and  writ  of  possession  was  awarded  as  against  appel- 
lant Stone  and  Grantham,  the  constable. 

What  seems  to  have  been  treated  as  a  statement  of  facts  and  incor- 
porated in  the  transcript  as  such,  is  nothing  more  than  an  agreement 
of  facts  si^ed  by  the  parties,  dated  October  13,  1903,  aad  marked 
filed  October  26,  1903.  The  judgment  appears  to  have  been  rendered 
October  26,  1903.  This  agreement  is  not  signed  by  the  judge  who 
presided  at  the  trial,  and  there  is  nothing  in  the  record  showing  his 
approval  of  the  same.  Neither  does  it  appear  that  the  agreement  was 
introduced  in  evidence  on  the  trial  of  the  cause.  Whether  other  facts 
were  introduced  in  evidence  does  not  appear.  Nor  is  an  agreed  case, 
as  provided  for  by  article  1414  of  the  statute,  shown.  In  this  state  of 
the  record  the  afirreement  referred  to  can  not  be  considered  as  a  state- 
ment of  facts.  Taylor  v.  Campbell,  59  Texas,  315;  Scott  v.  Cox,  30 
Texas  Civ.  App.,  190,  70  S.  W.  Eep.,  803. 

The  case  coming^  to  us  as  it  does,  without  either  statement  of  facts 
or  findinsrs  of  fact  by  the  court,  it  must  be  presumed  that  the  same  was 
sustained  by  the  proof,  and  the  sole  question  arising  upon  the  record  is. 
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did  the  allegations  in  appellees^  petition  authorize  and  warrant  the  judg- 
ment rendered. 

It  seems  to  be  the  law  of  this  State  that  where  the  relation  of  husband 
and  wife  has  been  dissolved  by  death  and  there  are  no  minor  children, 
or  other  constituent  members  of  the  family  lef t,  the  survivor  is  entitled 
to  the  homestead  exemption  so  long  as  he  or  she  chooses  to  occupy  it 
as  such.  Eessley  v.  Draub,  52  Texas,  579 ;  Blum  v.  Oaines,  57  Texas, 
116.  But  in  such  case  when  the  marriage  is  dissolved  by  a  decree  of 
divorce,  the  rule  announced  does  not  apply,  and  the  particular  family  is 
destroyed  and  the  homestead  exemption  as  to  such  family  is  lost.  This 
latter  rule  obtains  even  though  there  be  minor  children  of  the  marriage. 
Bahn  v.  Starcke,  89  Texas,  203.  In  the  case  of  Bahn  v.  Starcke,  how- 
ever, it  is  said:  'Two  families  may  be  created  by  a  divorce  dissolving 
the  bonds  of  matrimony,  or  they  may  be  created  by  the  subsequent  mar- 
riage of  the  parties.  Such  families  would  each  have  a  right  of  exemp- 
tion, but  it  proceeds  from  the  existence  of  the  new  relation,  and  not 
from  that  of  the  old.'' 

When  the  bonds  of  matrimony  existing  between  Frank  Boot  and  Sal- 
lie  P.  Boot  were  dissolved  and  the  custody  of  their  children  and  posses- 
sion of  the  homestead  awarded  Mrs.  Boot  by  the  decree  of  the  court,  as 
alleged  in  appellees'  petition,  that  particular  family  of  which  Frank 
Boot  had  been  the  head  was  destroyed  and  a  new  family  consisting  of 
Mrs.  Boot  and  said  children  thereby  created.  Whether  imder  the  cir- 
cumstances Frank  Boot  remained  the  head  of  a  family  and  entitled  to  a 
homestead  during  the  lifetime  of  his  divorced  wife  need  not  be  decided. 
However  that  may  be,  looking  at  the  case  from  another  point  of  view,  we 
think  the  judgment  of  the  trial  court  should  be  affirmed. 

It  does  not  appear  from  appellees'  pleading,  which  is  all  we  have  to 
look  to,  that  Frank  Boot,  after  the  divorce,  ever  acquired  any  homestead 
other  than  the  one  involved  in  this  litigation ;  and  the  unhappy  termina- 
tion of  his  marriage  and  the  decree  of  the  court  awarding  the  homestead 
to  the  wife,  if  it  be  conceded  that  such  decree  was  valid,  only  had  the 
effect  to  deprive  him  of  the  use  of  his  community  interest  therein  so 
long  as  the  same  was  used  by  the  wife,  as  provided  by  such  decree.  His 
absence  therefrom  was  not,  in  the  sense  contemplated  by  the  law,  vol- 
untary, but  simply  in  obedience  to  the  judgment  of  the  court.  The 
children  were  residing  on  the  homestead  of  which  he  had  been  deprived 
by  the  judgment  of  the  court,  at  the  time  of  their  mother's  death,  and 
upon  her  death  he,  the  father,  became  entitled  to  their  custody  and  lia- 
ble for  their  support.  This  right  to  the  custody  of  his  children  and 
liability  for  their  support  constituted  Frank  Boot  the  head  of  a  family, 
and  instantly  upon  the  death  of  Mrs.  Boot  his  homestead  right,  at  least 
to  the  extent  of  his  interest  in  the  land  and  premises  in  question,  was 
revived  or  attached,  and  hence  at  the  time  of  the  levy  of  appellant's 
execution  was  exempt  from  forced  sale.  The  case  is  distinguishable 
on  the  facts  from  Southwestern  Mfg.  Co.  v.  Swan,  43  S.  W.  Bep.,  813, 
and  is  not  ruled  thereby. 
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E.  E.  Gore  was  not  a  party  to  this  suit,  and  his  right  to  a  homestead 
in  his  deceased  wife's  share  in  the  property  is  not  aifected  by  the  judg- 
ment rendered.  The  writ  of  possession  ordered  is  inoperative  as  to  him, 
and  if  there  was  error  in  awarding  it,  such  error  works  no  injury  to 
appellant  of  which  he  can  complain. 

We  conclude  the  judgment  of  the  court  below  should  be  aflSrmed,  and 
it  is  so  ordered. 

AfjpofneJi 
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Houston  &  Texas  Central  Railway  Company  v.  Atlas 

Press  Brick  Works. 

Decided  June  11,  1904. 

1.^— Railroads-^Kiliirtg   Live  Stock— Fenced  Right  of  Way— Stock  Law. 

Where  plaintiff's  mules  escaped  from  its  corral  in  a  county  where  the 
stock  law  prohibited  such  animals  from  running  at  large,  and  entered  upon 
defendant's  right  of  way  at  a  public  place  where  the  right  of  way  was  not 
required  to  be  fenced,  and  wandered  along  it  for  nearly  a  mile  and  across 
the  line  of  an  adjoining  county  and  were  there  struck  and  killed  by  a  train, 
the  engineer  of  which  used  all  means  to  stop  it  after  seeing  the  mules,  the 
defendant  road  was  not  liable  therefor. 

2d — Same — Cattle  Guards  at  County  Line. 

The  defendant's  failure  to  provide  cattle  guards  across  its  track  at  the 
county  line  was  not  such  negligence  as  to  render  it  liable,  since  it  could  not 
have  reasonably  expected  that  stock  would  come  on  its  track  in  a  county 
where  the  law  prohibited  their  running  at  large. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Lauderdale. 

. 

W.  J.  J.  Smith,  Baker,  Botts,  Parker  &  Garwood,  and  B.  De  A  rmond, 
for  appellant. 

K.  R.  Craig,  for  appellee. 

EAINEY,  Chief  Justice. — ^Appellee  sued  to  recover  the  value  of 
two  mules  killed  by  appellant's  train.  Appellant  plead  that  appellee 
was  guilty  of  contributory  negligence  in  that  the  law  in  Ellis  County 
prohibited  stock  from  running  at  large  in  said  county,  and  that  appellee 
negligently  allowed  the  mules  to  escape  and  wander  at  large  in  said 
county,  without  being  herded,  which  was  the  proximate  cause  of  the 
damages  alleged  by  appellee.  The  cause  was  tried  before  the  court 
without  the  intervention  of  a  jury  and  verdict  rendered  against  appel- 
lant for  $300,  hence  this  appeal. 

The  evidence  supports  the  following  findings  of  fact  by  the  court, 
to  wit: 

"(1)  I  find  that  plaintiff  is  a  corporation  engaged  in  the  manufac- 
ture of  brick  on  a  ten-acre  plot  of  ground  abutting  the  right  of  way  of 
the  Houston  &  Texas  Central  Bailroad  Company,  immediately  north 
of  the  corporate  limits  of  the  to\^Ti  of  Ferris,  and  on  the  west  of  the 
right  of  way  of  the  defendant  railroad  company.  There  is  another  brick 
plant  just  south  of  this,  and  north  of  the  depot  in  the  town  of  Ferris. 
A  spur  track  was  constructed  by  defendant  to  plaintiff's  brick  plant,  and 
another  spur  track  was  constructed  by  defendant  to  the  other  brick 
plant  just  south  of  the  plaintiff's.  At  the  time  these  spur  tracks  were 
constructed  the  right-of-way  fence  was  torn  down  for  some  distance 
south  of  the  plaintiff's  plant,  thence  north  for  the  entire  length  of  plain- 
tiff's frontage  on  said  right  of  way.  A  portion  of  the  fence  was  left 
standing  south  of  plaintiff's  premises,  which  from  time  to  time  ha^  been 
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knocked  down  in  one  place.  Defendant's  road  is  otherwiise  properly 
fenced,  except  there  is  no  stockguard  or  cattlegap  from  the' depot  in  Fer- 
ris, north  to  the  county  line  of  Dallas  County,  which  is  a  distance  of 
about  one  mile,  and  nothing  to  prevent  cattle  wbicli  gain  .access  into 
defendant's  right  of  way  at  the  open  place  referred  to,  from  going  north 
into  Dallas  County.  I  find  that  the  stock  law  was  duly  adopted  in 
Ellis  County,  whereby  it  was  made  unlawful  for  mules  and  certain  other 
stock  to  run  at  large  in  Ellis  County,  and  that  this  law  was  in  force  at 
the  time  of  the  accident  to  plaintiff's  mules. 

"(2)  On  the  night  of  the  13th  day  of  September,  1902,  plaintiff's 
mules  were  inclosed  in  a  substantial  corral,  with  a  gate  locked  with  a 
substantial  lock.  During  that  night  the  mules  broke  out  of  the  corral 
by  forcing  the  gate  opep,  and  they  wandered  thence  south,  along  public 
road  or  street,  for  several  hundred  feet,  to  a  point  in  the  remnant  of 
fence  that  was  left  there  where  the  fence  had  been  knocked  down  for  a 
short  distance,  thus  leaving  a  gap,  and  the  mules  entered  through  this 
gap  into  defendant's  right  of  way,  and  went  north  along  defendant's 
right  of  way  for  about  three-fourths  of  a  mile,  where,  at  about  7:30 
o'clock  in  the  morning  of  the  14th  day  of  September,  1903,  they  were 
struck  by  defendant's  engine  and  killed. 

"(3)  I  find  that  the  reasonable  market  value  of  said  mules  at  the 
time  and  place  they  were  killed  is  $300. 

"(4)  I  find  that  defendant's  engineer  in  charge  of  said  engine  did 
everything  in  his  power,  and  employed  all  the  means  at  hand,  consistent 
with  the  safety  of  his  engine,  to  avoid  striking  said  mules  after  he  dis- 
covered them. 

"(5)  I  find  that  the  place  where  defendant's  fence  was  down,  adja- 
cent to  and  south  of  plaintiff's  plant,  was  a  public  place  within  the  mean- 
ing of  the  law,  and  that  it  would  be  inconvenient  to  the  plaintiff  and 
defendant  and  the  public  to  have  same  fenced." 

We  further  find  that  said  mules  entered  upon  defendant's  right 'of 
way  in  Ellis  County  at  a  point  where  defendant  was  not  required  to 
fence,  and  wandered  upon  the  right  of  way  into  the  edge  of  Dallas 
County,  where  they  were  killed. 

Conclusions  of  Law. — The  question  is,  was  defendant,  imder  the  facts, 
liable  for  killing  the  mules?  We  think  not.  The  stock  law  being  in 
force  in  Ellis  County,  the  defendant  was  under  no  obligation  to  antici- 
pate danger  where  the  mules  were  killed,  and  having  used  the  utmost 
care  to  stop  the  train  and  prevent  injury  as  soon  as  the  danger  was  dis- 
covered was  all  the  care  the  law  required.  International  &  6.  N.  Ry. 
Co.  V.  Cocke,  64  Texas',  151 ;  Houston  &  T.  C.  Ry.  Co.  v.  Nichols,  39  S. 
W.  Rep.,  954;  Houston  &  T.  C.  Ry.  Co.  v.  Hollingsworth,  29  Texas 
Civ.  App.,  306,  68  S.  W.  Rep.,  724. 

The  defendant  not  having  provided  cattle  guards,  etc.,  at  the  county 
line  does  not  render  it  liable.  It  could  not  have  been  reasonably  ex- 
pected that  plaintiff's  stock  would  be  running  at  large  in  Ellis  County, 
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and  defendant  was  not  expected  to  anticipate  such  a  result,  and  was  not 
therefore  required  to  fence  its  right  of  way  against  such  a  contingency. 
There  is  no  controversy  about  the  f acts,  and  the  case  having  been 
tried  before  the  court  without  a  jury  and  the  evidence  failing  to  show 
liability  of  appellant,  the  judgment  is  reversed  and  here  rendered  for 
appellant 

Reversed  and  rendered. 
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Jim  Wilson  et  al.  v.  Susie  Lewis  et  al. 

Decided  June  14,  1904. 

I^-Oharga — Deed— Mortgage — Intention^Homeetead. 

In  order  to  constitute  a  deed,  absolute  in  form,  a  mortgage  to  secure  a 
debt,  it  must  be  mutually  so  intended  by  the  parties,  and  a  charge  was  erro- 
neous which  instructed  the  Jury  to  find  for  plaintiffs,  in  an  action  to  cancel 
a  deed  ^ven  by  a  husband  and  wife  on  their  homestead,  if  the  wife  intended 
such  to  be  a  mortgage,  although  the  other  contracting  party  may  have  c#n- 
sidered  it  an  absolute  conveyance. 

Z—8ain^— Innocent  Purchaser. 

Plaintiffs  whose  claim  to  recover  land  rested  on  establishing  a  convey* 
ajice,  absolute  on  its  face,  to  be  a  mortgage  of  their  homestead,  could  not 
recover  if  it  was  in  fact  a  deed  and  it  was  error  to  make  defendant's  titles 
in  such  event,  rest  on  his  claim  to  be  fiin  innocent  purchaser. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Fisher,  Sears  dk  Sherwood^  for  appellants. 

F.  F.  &  E,  T.  Chew,  for  appellees- 

GILL,  Associate  Justice. — This  suit  was  brought  by  Susie  Lewis 
and  her  husband,  Alfred  Lewis,  against  Jim  Wilson,  Eufus  Williams 
and  H.  P.  Pisher,  to  recover  lots  4  and  5  in  block  14  of  Sweeney's  addi* 
tion  to  the  city  of  Houston  and  to  cancel  their  deed  thereto. 

Jim  Wilson  answered  by  general  denial.  Williams  answered  by  gen- 
eral denial  and  plea  of  innocent  purchase  for  value  without  notice  of 
plaintifT's  alleged  rights.    Pisher  was  only  a  nominal  party  defendant. 

A  trial  by  jury  resulted  in  a  judgment  for  plaintiffs  and  defendants 
have  appealed. 

We  state  the  case  briefly  as  follows :  In  April,  1898,  plaintiffs  were 
the  owners  of  the  property  in  controversy,  and  there  is  evidence  tending 
to  show  that  they  were  residing  on  it  as  their  home.  In  that  year  Alfred 
Lewis  executed  a  deed  of  trust  thereon  to  secure  an  indebtedness  of  $200 
due  by  him  to  Jim  Wilson. 

One  Ludtke  held  a  judgment  for  $60  against  Lewis,  and  in  May,  1899, 
Lewis  and  his  wife  executed  a  deed  absolute  in  form  purporting  to  con- 
vey to  Wilson  the  lots  in  controversy  in  satisfaction  of  the  $200  debt  and 
$50  in  cash  to  pay  off  the  Ludtke  judgment. 

Under  this  conveyance  Wilson  took  possession  and  Lewis  and  his  wife 
moved  away  and  thereafter  lived  in  another  part  of  the  city. 

On  August  3,  1900,  Wilson  gave  a  deed  of  trust  on  the  property  to 
H.  P.  Pisher,  trustee,  to  secure  the  American  Brewing  Association  for 
a  debt  of  $600  due  by  Wilson. 

On  January  29,  1901,  Wilson  gave  a  deed  of  trust  for  the  benefit  of 
Eufus  Williams  to  secure  the  payment  of  $500  which  he  claims  to  have 
borrowed  from  Williams,  and  a  part  of  which  liquidated  the  brewing 
company's  claim. 


372  Wilson  v.  Lewis. 

After  this  suit  was  brought  the  land  was  sold  under  the  $500  deed  of 
trust  and  bought  in  for  Williams,  the  bid  being  $450.  Its  value  is  be- 
tween $1000  and  $1200,  and  was  when  Wilson  procured  his  deed  from 
plaintiffs. 

Plaintiffs  seek  to  have  the  deed  to  Wilson  set  aside  on  the  ground  that 
it  was  intended  for  the  security  of  a  debt  and  therefore  void,  the  property 
being  homestead. 

Susie  Lewis  seeks  to  annul  it  on  the  additional  ground  that  even  if 
between  Alfred  Lewis  and  Wilson  it  was  absolute  it  was  not  so  explained 
to  her,  and  claims  the  notary  who  took  her  acknowledgment  told  her  it 
was  a  mortgage.  She  so  testified,  and  Alfred  Lewis  testified  that  it 
was  a  "conditional  sale"  and  the  property  was  to  be  reconveyed  to  them 
when  the  debt  was  discharged.  Susie  t^tified  that  possession  was  sur- 
rendered to  Wilson  in  order  that  the  rent  might  discharge  the  debt. 

As  against  Williams  plaintiff^s  claimed  and  sought  to  show  that  Wil- 
liams took  his  deed  of  trust  with  knowledge  that  the  property  was  home- 
stead and  the  deed  a  mortgage,  and  that  the  transaction  between  Wil- 
liams and  Wilson  was  simulated  and  was  made  because  Wilson  knew 
that  with  the  knowledge  he  possessed  he  could  not  hold  the  land. 

It  was  shown  that  Wilson  was  in  possession  at  the  date  of  the  trial  and 
had  been  for  two  years ;  that  he  had  paid  no  rent  to  Williams  since  the 
sale  under  the  deed  of  trust,  and  that  he  had  an  agreement  with  Wil- 
liams to  repurchase  if  he  defeated  plaintiff^s  suit. 

It  thus  appears  that  the  fact  issues  presented  are:  (1)  Was  the 
property  homestead  at  the  date  of  the  deed  to  Wilson?  (2)  Was  the 
deed  absolute  or  intended  merely  to  secure  a  debt?  (3)  If  the  deed 
was  in  fact  a  mortgage,  was  Williams  a  purchaser  for  value  without 
notice  of  the  fact  at  the  time  he  took  his  deed  of  trust? 

Appellants  complain  that  the  court  committed  error  in  the  submission 
of  these  issues  to  the  jury. 

By  the  fourth  assignment  the  following  portion  of  the  court^s  main 
charge  is  assailed : 

"If  the  jury  believe  from  the  evidence  that  the  premises  aforesaid 
was  the  homestead  of  plaintiffs,  and  that  the  deed  from  Alfred  Lewis 
and  wife  to  Jim  Wilson  dated  May  22,  1899,  at  the  time  of  its  execution 
*  ♦  *  was  intended  to  secure  a  debt  and  was  not  intended  to  convey 
the  title  to  said  property  by  the  wife  of  Alfred  Lewis,  and  that  she  did 
not  know  that  the  same  was  a  deed  and  did  not  understand  that  the 
same  was  a  deed,  but  understood  that  the  same  was  intended  for  the 
security  of  a  debt,  then  you  will  find  for  the  plaintiffs  against  the  de- 
fendant Jim  Wilson." 

In  this  charge  the  court  in  effect  told  the  jury  that  if  Susie  Lewis  in- 
tended the  instrument  as  a  mortgage  and  did  not  know  it  was  an  absolute 
deed  the  instrument  was  a*  nullity  if  the  property  was  a  homestead,  and 
this  though  Wilson  might  have  contracted  for  a  conveyance  and  had  no 
knowledge  of  her  mistaken  belief  as  to  the  nature  of  the  instrument. 
We  think  the  charge  is  erroneous.    We  understand  the  law  to  be  that 
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if  two  parties  make  a  transaction  in  form  an  absolute  sale,  it  can  not  be 
shown  to  be  otherwise  except  upon  proof  that  it  was  mutually  intended 
as  a  mere  security  for  a  debt.  It  is  not  enough  that  one  of  the  parties 
so  intended  it.  It  must  have  been  agreed  to  be  other  than  what  it  pur- 
ported to  be. 

We  understand  also  that  married  women  in  dealing  with  their  home- 
steads are  not  exempt  from  the  rule.  Of  course  this  rule  does  not  apply 
if  Wilson  and  Alfred  Lewis,  intending  a  sale,  deceived  the  wife  as  to 
the  nature  of  the  transaction  and  thereby  procured  her  signature,  for 
in  such  a  case  the  fraud  of  Wilson  would  defeat  the  deed. 

But  the  charge  in  question  is  not  so  qualified,  and  had  the  jury  be- 
lieved that  the  property  was  homestead  and  that  the  wife  signed  pri- 
vately, intending  the  instrument  as  a  mortgage,  and  that  WiUi&ii^  &t 
the  date  of  his  transaction  had  learned  of  her  mistake  as  to  it6  character, 
they  must  have  found  for  plaintiffs  under  this  charge,  even  though  they 
also  believed  that  Wilson  intended  to  purchase,  had  no  knowledge  of 
her  mistake,  and  was  in  no  way  responsible  for  her  error. 

We  think  the  special  charges  presented  in  the  fifth  assignment  embody 
the  law  upon  this  point  and  should  have  been  given. 

The  seventh  assignment  is  immaterial,  for  if  the  property  was  homo- 
stead  Wilson  knew  it,  and  if  Williams  knew  the  deed  was  a  mortgage  he 
got  no  title  because  Wilson  could  have  got  none  except  by  foreclosure. 
If  the  deed  was  in  fact  a  conveyance  the  homestead  question  is  elimi- 
nated, for  they  had  the  right  to  make  an  absolute  sale  of  it. 

The  sixth  assignment  cap  not  be  sustained.  The  court's  definitions 
of  homestead  and  abandonment  were  correct. 

The  following  portion  of  the  court's  charge  is  also  assailed : 

'*You  are  further  charged,  if  you  believe  from  the  evidence  that  the 
deed  aforesaid,  from  Alfred  Lewis  and  Susie  Lewis,  his  wife,  to  Jim 
Wilson,  was  intended  to  be  an  absolute  conveyance  for  the  property 
therein  described,  and  was  not  intended  as  a  security  for  a  debt  then 
existing,  then  you  will  find  for  the  defendant. 

*'0r,  if  you  believe  from  the  evidence  that  the  said  deed  of  trust  was 
not  intended  as  a  security  for  a  debt,  but  was  intended  as  an  absolute 
conveyance  of  the  title  to  lots  Nos.  4  and  5  to  the  said  Buf us  Williams, 
and  that  the  defendant  Bufus  Williams,  for  a  valuable  consideration, 
received  the  deed  of  trust  executed  by  Jim  Wilson  to  Henry  P.  Fisher, 
trustee,  and  hereinbefore  referred  to,  dated  on  the  29th  day  of  January, 
1901,  and  that  the  said  Bufus  Williams  had  no  knowledge  of  the  fact 
that  the  deed  executed  by  Alfred  Lewis  and  his  wife,  Susie  Lewis,  to 
Jim  Wilson,  was  intended  as  security  for  a  debt  and  that  he  entered 
into  no  combination  with  the  said  Jim  Wilson  to  acquire  the  property, 
to  wit,  lots  4  and  5  in  block  14  of  the  Sweeney  addition,  and  that  the 
said  property  was  regularly  sold  by  Henry  P.  Fisher,  trustee,  and  bought 
in  by  the  said  Bufus  Williams,  and  that  the  transaction  was  not  simu- 
lated, then  you  will  find  for  the  defendant.'* 

The  error  complained  of  is  manifest,  and  the  suggestion  of  appellees 
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that  the  words  "deed  of  trust^*  instead  of  ''deed"  was  a  clerical  error 
does  not  answer  the  objection. 

If  the  deed  was  an  absolute  conveyance  and  not  a  mortgage  plaintiffs 
could  in  no  event  recover,  and  it  was  error  to  rest  Williams'  right  to  a 
judgment  upon  a  showing  that  the  transaction  between  him  and  Wilson 
was  not  simulated. 

No  other  errors  are  presented  which  are  likely  to  occur  upon  another 
trial,  hence  we  do  not  notice  the  remaining  assignments.  In  view  of 
the  disposition  of  this  appeal  we  do  not  deem  it  proper  to  pass  on  the 
assignment  questioning  the  sufficiency  of  the  evidence. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Railroad  Company  v. 

J.  W.  Jennings. 

Decided  June  16,  1904. 

1d — Railway — Fellow  Servant— Operating  Cars. 

A  section  hand  injured  by  the  negligence  of  another  section  hand  while 
placing  their  hand  car  on  the  track  to  return  from  work  at  the  close  of  the 
day,  was  engraged  in  the  operation  of  a  car  within  the  meaning  of  article 
4560ea,  Batts'  Rev.  Stats.,  giving  him  a  right  to  recover  from  the  master  for 
such  negligence  of  his  fellow  servant. 

Zr— Charge. 

No  error  appears  in  a  charge  on  negligence  using  the  term  *'great  weight** 
in  regard  to  a  hand  car,  though  the  evidence  showed  it  to  he  light  for  a 
hand  car. 

3^— Charge — Pleading. 

Submission  of  the  question  whether  a  hand  car,  in  falling,  struck  plaintiff 
was  not  unsupported  by  pleading  which  alleged  that  ia  falling  it  Jerked  him 
forward  "striking  his  head  and  face  against  said  car.'' 


>» 


Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon, 
George  Calhoun. 

8.  R.  Fisher,  J,  H.  TaUichet,  and  BaJcerj  BotU,  Parker  &  Oarwood, 
for  appellant. 

John  Dowell,  for  appellee. 

FISHER,  Chief  Justice. — This  suit  is  by  the  appellee  against  the 
railroad  company  for  damages  arising  from  personal  injuries  alleged 
to  have  been  suflfered  by  the  plaintiff  while  in  the  service  of  the  defend- 
ant as  a  section  hand^  on  account  of  the  alleged  negligence  of  a  fellow 
servant  in  carelessly  and  negligently  droppmg  one  end  of  the  hand  car 
while  the  plaintiff  and  the  other  section  hands  were  attempting  to  place 
the  same  on  the  track.  The  appellant's  answer  consists  of  a  general  and 
special  demurrer,  general  denied,  contributory  negligence  and  assumed 
risk,  and  that  the  plaintiff's  injuries  were  caused  by  the  negligence  of  a 
fellow  servant;  and  at  the  time  and  place  of  the  accident  they  were  not 
engaged  in  operating  the  hand  car.  Verdict  and  judgment  were  in 
appellee's  favor  for  $500.. 

We  find  that  the  plaintiff  was  injured  at  the  time  and  place  and  in 
the  manner  substantially  as  alleged  in  his  petition,  and  that  at  said 
time,  to  wit,  on  the  23d  of  August,  1902,  he  was  in  the  employ  of  the 
railway  company  as  a  section  hand  imder  the  control  of  one  Alf  John- 
son, the  section  foreman;  and  that  in  the  performance  of  his  work  as 
a  section  hand,  he  and  the  section  foreman  and  his  colaborere,  the  other 
section  hands  were  required  to  use  a  hand  car  going  to  and  coming  from 
their  work.  That  on  the  day  of  his  injuries  he  and  the  section  foreman 
and  other  section  hands  went  to  their  work  on  the  appellant's  track  on 
the  hand  car  used  for  that  purpose;  and  when  they  reached  the  place 
where  they  desired  to  work  the  car  was  lifted  from  the  track  and  placed 
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near  it.  That  in  the  evening,  when  they  were  through  their  work  and 
ready  to  go  home,  he  and  the  other  section  hands  were  directed  by  the 
foreman  to  place  the  hand  car  on  the  track;  that  the  object  and  purpose 
of  placing  the  hand  car  on  the  track  was  that  it  should  then  be  uaed  to 
carry  the  workmen,  the  section  foreman  and  the  tools  back  to  their 
home. 

^  The  plaintiff's  evidence  upon  this  subject  is  that  the  section  boss 
stated  to  him  and  the  other  section  hands  to  ^^put  the  car  on  the  track 
and  we'll  go  home/'  and  .that  the  intention  and  purpose  and  object  of 
so  putting  the  car  on  the  track  was  to  go  home,  as  they  had  ceased  work 
for  the  day.-  Especial  attentioiris  directed  to  the  evidence  bearing  upon 
this  question  as  found  in  the  record,  for  it  is  insisted  by  appellant  tliat 
the  car  was  being  replaced  upon  the  track  for  the  purpose  of  being  used 
by  the  appellee  and  the  other  section  hands  for  their  own  private  bene- 
fit to  go  to  a  nearby  town  in  order  to  get  a  keg  of  beer.  The  appellee 
denies  that  such  was  the  purpose,  and  states  in  his  evidence  that  the 
object  in  placing  the  hand  car  upon  the  track  was  to  convey  him  and  the 
other  section  men  back  to  their  home;  and  we  find  as  a  fact  that  such  was 
the  purpose  in  replacing  the  hand  car  upon  the  track. 

On  the  subject  as  to  how  the  appellee  was  injured,  and  as  bearing 
upon  the  negligence  of  the  appellant  in  causing  the  injury,  we  repeat 
his  evidence : 

^'Alf  Johnson  ordered  us  to  put  it  [meaning  the  hand  car]  back  on 
the  track.  Gilliland,  Shaw,  Leatherwood  [section  men]  and  I  took 
hold  of  the,  car  in  attempting  to  place  it  back  on  the  track.  Leather- 
wood  was  at  the  end  with  me  and  was  facing  me.  We  were  going  to 
put  the  car  on  the  track  to  go  home,  as  we  were  through  with  our  work 
that  evening.  Mr.  Johnson  ordered  us  to  put  the  car  on  the  track,  and 
he  was  there  present  The  car  was  sitting  this  way  with  the  track,  and 
we  all  took  hold  of  it  and  had  to  take  it  around.  Leatherwood  and  I 
went  around  with  it,  and  as  we  came  up  on  the  track,  and  just  before 
we  got  ready  to  let  the  car  down,  Leatherwood  dropped  the  car.  He 
just  went  down  with  it  this  way,  and  jerked  me  in  this  way,  and  hit  the 
side  of  my  head  and  bent  my  ribs  in  there.  I  did  not  know  ibsA  Leather- 
wood  was  going  to  turn  loose.  He  did  not  make  any  statement  about 
turning  the  car  loose  imtil  after  he  had  dropped  it.  I  was  injured  in 
my  side.  When  we  ^ere  handling  the  car,  I  just  took  it  up  like  the 
balance  of  them  and  started  to  the  track  with  it,  and  just  as  we  got  to 
the  track  Leatherwood  turned  it  loose,  and  his  end  of  the  car  went  down 
and  missed  the  rail,  and  went  on  to  the  ground  and  jerked  me  over. 
I  did  not  in  any  way  cause  the  car  to  f  alL    I  never  turned  it  loose.'' 

Leatherwood  was  one  of  the  section  hands  jointly  aiding  the  plaintiff 
and  the  other  section  hands  to  place  the  car  on  the  track;  and  we  find 
that  Leatherwood  negligently  or  carelessly  dropped  his  end  of  the  car, 
and  as  a  result  of  such  negligence,  the  plaintiff  sustained  some  of  the 
injuries  substantially  as  pleaded. 

The  first  and  second  assignments  of  error  complain  of  the  action  of 
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the  trial  court  in  overruling  appellant's  general  and  special  demurrers. 
These  demurrers  raised  the  question  that  placing  the  hand  car  upon  the 
track  was  not  the  operation  of  the  car  within  the  terms  of  the  statute 
that  makes  the  railway  company  liable  for  the  negligence  of  a  fellow 
servant  that  occurs  during  the  progress  of  the  operation  of  a  car;  and 
that  as  it  is  conceded  in  the  pleadings  that  the  plaintiff's  injuries  were 
the  result  of  the  negligence  of  a  fellow  servant,  that  he  should  not 
recover. 

In  Texas  &  Pac.  Ry.  Co.  v.  Welch,  7  Texas  Ct.  Rep.,  34,  taid  Seery  v. 
Gulf  C.  &  S.  P.  Ry.,  Co.,  8  Texas  Ct.  Rep.,  927,  it  is  held  that  a  hand 
car  when  being  operated  is  a  car  within  the  meaning  of  the  statute  in 
question.  In  the  first  case  a  writ  of  error  was  refused.  In  the  last 
case  the  facts  as  to  use  are  somewhat  similar  to  the  facts  in  this  case. 
There  the  plaintiff  was  injured  while  Ihe  car  was  being  placed  on  the 
track  for  use.  It  was  held  that  this  was  the  operation  of  a  car  within 
the  meaning  of  the  statute.  As  we  construe  the  case  of  Gulf  C.  &  S.  F. 
Ry.  Co.  V.  Howard,  80  S.  W.  Rep.,  229,  relied  on  by  the  appellant,  it 
does  not  conflict  with  the  cases  cited.  Therefore,  we  are  of  the  opinion 
that  the  court  committed  no  error  in  overruling  appellant's  demurrers. 

The  charge  of  the  court  on  the  subject  of  negligence,  as  complained  of 
in  the  third  assignment  of  error,  was  correct.  There  is  no  merit  in  the 
fourth  assignment  of  error.  The  court  in  using  the  expression  con- 
cerning the  hand  car,  that  it  was  of  great  weight,  merely  followed  the 
statement  contained  in  appi^Uee's  petition.  The  hand  car  was  doubtless 
of  great  weight,  but  possibly  was  a  light  car  of  its  cla^iS.  The  fact  that 
there  was  evidence  showing  that  the  hand  cai  was  a  light  car  does  not 
mean  to  determine  that  the  car  itself  was  light,  but  i^at  it  was  light  in 
weight  for  a  car  of  its  class.  It  may  have  been  light  as  a  hand  car,  but 
still  heavy  as  an  object  when  attempted  to  be  controlled  or  handled  by 
one  man  in  order  to  prevent  its  falling;  and  while  it  might  be  consid- 
ered light  as  a  hand  car,  its  weight  might  be  so  great  ,that  the  fall  of  it 
might  seriously  injure  one  who  might  be  affected  by  the  fall. 

The  fifth  assignment  of  error  complains  of  the  sixth  paragraph  of  the 
charge,  because  it  submits  to  the  jury  the  question  whether  or  not  the 
hand  car  in  falling  struck  and  injured  the  plaintiff,  for  the  reason,  as 
contended,  that  there  is  no  allegation  nor  proof  upon  that  subject.  The 
averments  of  the  petition  upon  this  subject,  as  stated  on  page  3  of  the 
record,  are  as  follows:  "The  said  Leatherwood  negligently,  carelessly 
and  intentionally,  without  any  warning  or  information  whatever  to  peti- 
tioner, let  said  hand  car  drop  or  slip  out  of  his  hands,  and  that  the  same, 
on  account  of  its  great  weight,  instantly  dropped  and  fell  to  the  ground, 
falling  with  great  force  and  violence,  and  jerked  petitioner  forward, 
twisting  of  his  body,  bending  and  breaking  three  of  his  ribs  on  his  left 
side,  and  striking  his  head  and  face  against  said  car  with  great  force  and 
violence,  and  injuring,  bruising  and  hurting  the  same  badly;  and  fur- 
ther, if  said  ribs  were  not  broken,  they  were  badly  injured." 

Tliis  is  an  express  averment  on  the  subject  complained  of  in  the  assign- 
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ment.  There  is  evidence  in  the  record  of  the  plaintiff,  to  the  effect  that 
his  head  hit  the  car.  In  other  words,  we  construe  his  evidence  upon 
this  subject,  a^  stated  on  page  31  of  the  record,  to  be  to  this  effect. 

There  was  no  error  in  the  charge  complained  of  as  set  out  under  ap- 
pellants sixth  assignment  of  error.  The  question  suggested  in  the 
assignment,  that  is,  that  the  car  was  being  used  for  the  private  purpose 
of  the  plaintiff  and  other  section  men,  was  submitted  to  the  jury  by 
appellant's  instruction  number  2,  which  was  given  by  the  court. 

The  seventh"  and  eighth  assignments  of  error  complain  of  the  refusal 
of  the  trial  court  to  give  to  the  jury  appellant's  special  instructions 
numbers  3  and  6.  The  questions  submitted  in  charge  number  3  were 
practically  given  to  the  jury  in  the  main  charge  of  the  court.  The  ques- 
tions raised  by  special  instruction^  number  5  are  practicallv  the  same  as 
was  submitted  to  the  jury  by  appellant's  instruction  number  2.  The 
only  proposition  submitted  under  these  assignments  relates  to  the  ques- 
tion as  to  whether  the  plaintiff  was  injured  when  in  the  performance 
of  his  duties,  or  whether  he  was  using  the  hand  car  for  his  own  purpose 
at  that  time.  As  said  before,  this  issue  was  covered  by  a  previous 
special  instruction  requested  by  the  appellant,  which  was  given. 

We  are  of  the  opinion  that  the  charge  of  the  court  is  not  subject  to 
the  criticism  urged  against  it  in  the  ninth  assignment  of  error. 

The  remaining  assignments  are  directed  to  the  action  of  the  court  in 
overruling  appellant's  motion  for  a  new  trial,  on  the  ground  that  the 
verdict  is  opposed  to  the  evidence.  Our  findings  of  fact  dispose  of  these 
assignments. 

We  find  no  error  in  the  record^  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused  November  28,  1904. 
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Henry  C.  Galloway  v.  W.  B.  Floyd. 

Peclded  June  15,  1904. 

1^— -Admission— Pleading. 

Where  defendant,  before  the  trial  commenced,  admitted  of  record  that 
plaintiff  had  a  £rood  cause  of  action  except  as  same  might  be  defeated  by 
defendant's  plea  in  confession  and  avoidance  alleging  release  of  the  contract 
sued  on,  errors  In  overruling  defendant's  exceptions  to  the  petition  became 
immaterial. 

2w— Admission — Damages— Harmless  Error. 

The  admission  that  plaintiff  had  a  good  cause  of  action  "as  stated  In 
his  petition"  rendered  harmless  any  subsequent  error  in  the  admission  of 
evidence  to  show  the  amount  of  plaintifTs  damages. 

3«— Brief— Statement — Charge. 

An  assignment  of  error  on  the  refusal  of  a  requested  charge,  unaccom- 
panied by  a  statement  thereunder  in  the  brief,  need  not  be  considered. 

4^-Juroi^— impeaching  Verdict. 

AfUdavlts  of  Jurors  will  not  be  received  to  impeach  their  verdict. 

Appeal  from  the  County  Court  of  San  Saba.  Tried  below  before 
Hon.  W.  A.  Smith. 

James  Boyd  and  A,  B.  Wilson,  for  appellant. 

P.  M.  Faver  and  Leigh  Burleson,  ior  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  appel- 
lee against  tne  appellant  for  damages  alleged  to  have  been  sustained  on 
account  of  an  alleged  breach  of  contract  entered  into  by  appellant  with 
appellee,  whereby  appellant  agreed  to  deliver  to  appellee  one  carload  of 
hogs  at  Taylor's  gin,  in  San  Saba  County,  on  the  15th  day  of  November, 
1902.  Appellee  alleged  damages  in  the  sum  of  $255,  being  the  differ- 
ence between  the  price  he  was  to  pay  for  said  hogs  and  the  price  he  had 
contracted  to  sell  them  for ;  and  in  the  sum  of  $746  on  account  of  injury 
to  reputation  and  business. 

Upon  a  trial  before  a  jury,  appellee  recovered  a  verdict  and  judgment 
in  the  sum  of  $140. 

Appellant  answered  by  special  exceptions  to  plaintiff's  petition,  and 
also  specially  pleaded  that  he  had  been  released  by  appellee  from  the 
contract  sued  upon. 

Before  the  commencement  of  the  trial,  but  after  the  announcement  of 
ready  by  both  parties,  the  appellant  made  the  following  admission,  which 
was  entered  of  record  by  the  court:  "That  plaintiff  had  a  good  cause 
of  action,  as  set  forth  in  his  petition,  except  so  far  as  the  same  may  be 
defeated,  in  whole  or  in  part,  by  the  facts  of  the  answer  constituting 
a  good  defense,  which  may  be  established  upon  trial."    ' 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  in  overruling  his  first  and  second  special  exceptions 
to  plaintiff's  petition.  In  our  opinion  this  action  of  the  court  becomes 
immaterial,  in  view  of  the  above  quoted  admission  of  the  appellant. 
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That  admission  concedes  that  the  plaintiff  has  a  good  cause  of  action^ 
and  has  the  effect  of  putting  in  issue  only  the  matters  pleaded  hy  way 
of  defense  by  defendant  to  plaintiff's  cause  of  action.  Sandeis  v. 
Bridges,  67  Texas,  94;  Joy  v.  Liverpool  and  L.  and  G.  Insurance  Ck).,  7 
Texas  Ct.  Eep.,  856 ;  Phoenix  Assurance  Co.  v.  Munger,  49  S.  W.  Bep., 
276;  Blackwell  v.  Coleman  County,  1  Texas  Ct  Eep.,  445. 

Appellant's  third  and  fourth  assignments  of  error  relate  to  the  action 
of  the  court  in  overruling  his  motion  to  stri!':e  out  the  answers  in  the 
depositions  of  certain  witnesses,  and  in  permitting  certain  witnesses  to 
testify  as  to  their  opinion  as  to  the  amount  of  damages  sustained  by 
plaintiff.  This  action  of  the  court,  if  error,  becomes  harmless  in  view 
of  the  admission  of  appellant  above  mentioned,  which  had  the  effect  of 
relieving  plaintiff  from  making  any  proof  to  sustain  the  allegations  in 
his  petition. 

The  fifth  assignment  of  error  of  appellant  complains  of  the  refusal 
of  the  court  to  give  to  the  jury  certain  charges  requested  by  him.  This 
assignment  is  not  in  compliance  with  the  rules  of  court,  on  account  of 
having  no  statement  in  connection  therewith,  and  therefore  is  not 
required  to  be  considered  by  this  court.  However,  we  aro  of  opinion 
that  there  was  no  error  in  their  refusal  by  the  court.  The  court  in  his 
general  charge  sufficiently  and  properly  instructed  the  jury  upon  the 
issues  to  which  these  special  charges  were  intended  to  apply;  and  besides, 
in  our  opinion,  the  fourth  special  charge  asked  by  appellant  was  objeo* 
tionable  as  a  charge  upon  the  weight  of  the  testimony. 

There  was  no  error  in  the  action  of  the  court  complained  of  in  appel- 
lant's sixth  assignment  of  error.  It  has  been  repeatedly  held  by  the 
Supreme  Court  and  the  courts  of  civil  appeals  of  this  State  that  the  affi- 
davits of  jurors  will  not  be  allowed  to  impeach  their  verdict. 

We  have  carefully  considered  the  other  assignments  of  error  presented 
in  appellant's  brief;  and,  without  discussing  them  in  detail,  we  are  of 
opinion  that  none  of  them  is  well  taken,  and  they  are  therefore  over- 
ruled. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 
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The  State  op  Texas  v.  Jot  Gunter  et  al. 

Decided  June  15,  1904. 

Public  Land) — Exemption  From   Location—- Executive  Construction. 

The  Act  of  July  14,  1879,  and  amendment  of  March  11,  1881,  reserving 
public  lands  in  ceriain  counties  from  location,  was  of  such  doubtful  applica- 
tion to  Hutchison  County  (not  named  in  said  act  unless  by  the  name 
"Hutchins")  that  the  construction  of  those  acts  by  the  Land  Office,  under 
advice  of  the  Attorney-General,  as  not  applying  to  Hutchison  County  should 
be  followed  by  the  courts  and  locations  of  land  therein  on  the  faith  of  such 
ruling  sustained. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
V.  L.  Brooks. 

4 

C.  K,  Bell,  Attorney-General,  and  T.  S.  Reese,  Assistant,  for  appel- 
lant 

Smith  4&  Beaty  and  Don  A.  Bliss,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  on  behalf  of  the  State  to 
recover  two  sections  of  land  in  Hutchison  County,  patented  to  appellees 
on  April  11,  1883,  and  June  9,  1893,  respectively,  by  virtue  of  locations 
and  surveys  made  under  valid  certificates  on  November  25,  1881,  and 
September  10,  1881,  respectively.  It  was  alleged  in  the  petition  that  at 
the  time  the  locations  and  surveys  were  made  all  the  public  lands  in 
Hutchison  County  were  reserved  from  location  and  survey,  and  for  that 
reason  the  surveys  and  patents  in  question  were  and  are  void. 

The  case  is  submitted  in  this  court  on  the  trial  judge's  findings  of 
fact,  which  are  as  follows: 

^The  certificates  under  which  the  defendant's  claim  title,  were  valid 
land  certificates,  and  were  at  the  time  of  their  location  the  property 
of  the  defendants. 

"The  said  certificates  were  located  and  surveyed  upon'  the  land  de- 
scribed in  plaintiff's  petition,  and  field  notes  returned  to  the  General 
Land  Office,  as  stated  in  the  petition.  Patents  for  said  lands  were  after- 
wards executed  to  the  defendants,  as  stated  in  the  petition. 

*^It  is  agreed  by  the  parties  that  said  patents  conveyed  good  and  valid 
title  to  the  grantees  therein  to  the  land  in  controversy,  provided  the 
locations  of  said  certificates  were  not  void,  and  the  patents  either  void 
or  voidable  in  this  suit,  under  the  operation  of  the  Act  of  July  14,  1879, 
and  the  amendment  tnereof,  approved  March  11,  1881,  hereinafter 
referred  to.  The  land  in  question  is,  and  was  at  the  date  of  the  loca- 
tion of  said  certificates,  in  Hutchison  Countv,  Texas. 

"In  the  original  enrolled  bill  of  the  Act  of  March  11,  1881  (chap. 
33,  p.  24,  Acts  Reg.  Sess.  17th  Leg.),  on  file  in  the  office  of  the  Secre- 
tary of  State,  the  name  of  'Hutchison'  County  does  not  appear;  but  in 
the  place  where  the  name  of  this  county  appears  in  the  published  act 
there  appears  in  said  enrolled  bill  the  name  of  'Hutchins'  County,  being 
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the  same  as  it  is  in  the  Act  of  July  14^  1879  (chap.  52,  Acts  Spec.  Sess. 
16th  Leg.).  There  never  has  been  any  county  named  *Hutchins'  in  this 
State. 

"Prior  to  July  14,  1879,  all  of  the  unappropriated  public  lands  in 
what  is  generally  known  as  the  "Panhandle"  of  Texas,  including  those 
in  the  counties  mentioned  in  plaintiffs  petition,  were  subject  to  location 
by  virtue  of  valid  land  certificates  that  were  duly  issued  by  the  State 
of  Texas.  But  in  July,  1879,  the  Legislature  passed  an  act  by  the 
terms  of  which  the  lands  in  said  counties  were  reserved  from  such  loca- 
tions, except  lands  in  Dallam,  Carson  and  Hutchison  counties.  Al- 
though the  last  three  mentioned  counties  are  not  named  in  the  act,  the 
counties  of  'Uavidson,*  'Cordova*  and  'Hutchins*  are  mentioned  therein 
in  the  respective  places  where  Dallam,  Carson  and  Hutchison  counties 
should  have  been  mentioned,  had  it  been  the  legislative  intent  to  reserve 
the  land  in  all  of  said  'Panhandle'  counties  from  such  locations. 

"After  the  passage  of  said  act  the  question  arose  as  to  whether  public 
lands  in  Dallam,  Carson  and  Hutchison  counties  were  reserved  from 
location  by  virtue  of  its  provisions,  and  it  became  necessary  for  the  land 
department  of  the  State  government  to  construe  said  act  with  refer- 
ence to  said  question. 

"Thereupon,  in  August,  1880,  the  Land  Commissioner  of  the  State, 
in  writing,  referred  said  question,  in  so  far  as  same  affected  the  location 
of  certificates  in  Carson  County,  to  the  Attomey-Gerenal,  and  the  lat- 
ter, in  answer  to  said  communication,  on  August  17,  1880,  rendered  his 
opinion  to  the  effect  that  the  act,  properly  construed,  would  not  operate 
to  exempt  from  location  lands  in  said  county. 

"Thereafter  the  Legislature  passed  an  act,  which  was  approved  on 
March  11,  1881,  and  which  became  effective  ninety  days  after  the  ad- 
journment of  the  Legislature.  This  act  purported  to  amend  the  act 
above  referred  to,  so  as  to  exempt  from  location  public  lands  in  Carson 
County.  The  emergency  clause  of  the  act  last  mentioned  reads  as  fol- 
lows, viz:  'Section  2.  Whereas,  the  fact  that  Carson  County,  having 
been  left  out  of  the  original  law,  subjecting  (subjects)  the  vacant  lands 
in  said  county  to  location,  creates  an  emergency  that  this  act  take  effect 
from  and  after  its  passage,  and  it  is  so  enacted.'  Prior  to  September, 
1881,  defendants  located  the  certificates  above  mentioned  upon  the  lands 
described  in  plaintiff's  original  petition.  These  locations  were  made 
in  good  faith  and  under  the  belief,  induced  by  the  advice  of  competent 
counsel,  that  public  lands  in  Hutchison  County  were  subject  to  such 
locations. 

"Contemporaneously  with  the  location  of  said  lands,  defendants 
caused  to  be  located,  at  an  expense  to  them  of  $50,  an  equal  amount  of 
land  for  the  school  fund  of  the  State,  in  all  things  conforming  to  the 
requirements  of  the  law  in  said  respects. 

"After  the  Act  of  March  11,  1881,  had  gone  into  effect,  a  question 
arose  as  to  whether  said  act  reserved  from  location  public  lands  situated 
in  Hutchison  County  (the  name  ^Hutchison'  not  appearing  therein,  but 
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the  name  rSutchms^  appearing  in  its  steady  as  in  the  original  act) .  It 
therefore  became  necessary  for  the  land  department  of  the  State  gov- 
ernment to  construe  said  act  with  reference  to  said  question,  and  the 
Commissioner  of  the  General  Land  Office,  for  said  reason,  referred  said 
question  to  the  Attomey-Greneral  of  the  State.  The  latter  officer,  in 
answer  to  said  question,  on  July  19, 1889,  gave  to  said  Commissioner  his 
written  opinion,  to  the  effect  that  public  lands  in  Hutchison  County 
were  not  reserved  from  location  by  virtue  of  said  act,  and  that  same  were 
subject  to  location. 

"Defendants  have  continuously,  since  the  year  1881,  paid  taxes  on 
said  lands  to  the  State,  amounting  in  the  aggregate  to  $200,  all  of  which 
taxes  were  regularly  and  legally  assessed  by  the  proper  officers.  The 
State,  through  its  proper  officers,  received  said  money. 

'Trior  to  October,  1903,  the  State  of  Texas  filed  suit  against  the 
unknown  owner  of  the  interest  in  said  lands  iiow  claimed  by  the  defend- 
ant Gunter,  to  recover  taxes  due  thereon  for  the  years  1897,  1898,  1899 
and  1901,  under  the  provisions  of  the  act  of  the  Legislature  set  forth 
in  chapter  5a  of  title  104  of  Batts*  Annotated  Civil  Statutes  of  Texas. 
The  defendant  Gunter  appeared  and  made  himself  a  party  to  said  tax 
suit.  Pinal  judgment  in  said  cause  was  thereafter  rendered  against  and 
paid  by  said  defendant,  as  alleged  in  paragraph  15  of  defendant's  orig- 
inal answer.  , 

"The  State  of  Texas  has  sold  the  school  sections  surveyed  as  above 
stated,  at  the  instance  and  cost  of  defendants,  and  school  fund  has 
received  the  proceeds  of  said  sales. 

"At  the  time  of  the  location  of  the  two  land  certificates  under  which 
defendants  claim  the  land  in  controversy,  same  were  owned  by  defend- 
ants and  were  of  the  aggregate  value  of  $275.  Said  certificates  would 
not  have  been  attempted  to  be  located  in  Hutchison  County  had  not 
defendants  believed  in  good  faith  at  the  time  of  such  attempt  that  pub- 
lic land  in  said  county  was  subject  ''  ^  such  location.  This  belief  on 
part  of  defendants  was  induced  and  caused  by  the  practical  construction 
which  had  been  given  the  law  above  mentioned  by  those  officers  of  the 
State  government  whose  duty  it  was  to  construe  same.  If  said  practical 
construction  had  not  existed,  and  had  not  been  relied  on  by  defendants 
at  the  date  of  said  location,  said  certificates  could  and  would  have  been 
by  them  located  on  other  public  lands  which  were  subject  to  such  loca- 
tions. While  the  correctness  of  said  practical  construction  yet  remained 
unquestioned  and  while  the  belief  in  its  correctness  on  part  of  defend- 
ants yet  continued  to  exist  as  aforesaid,  all  public  lands  in  the  State 
were,  by  law,  withdrawn  from  location.  As  the  result  all  unlocated 
certificates  became,  and  have  since  continued  to  be,  worthless. 

"Many  persons,  other  than  the  defendants,  relying  upon  the  depart- 
mental construction  above  mentioned,  have  purchased  and  paid  for 
tracts  of  land  in  Hutchison  County  that  were  located  by  virtue  of  valid 
land  certificates,  and  for  which  patents  have  been  issued  by  the  State, 
granting  such  lands  to  the  owners  of  such  certificates. 
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'*The  Act  of  1879  and  the  amendatory  Act  of  1881,  under  which 
plaintiff  claims  that  the  lands  in  controversy  were  withdrawn  and 
reserved  from  location,  had  the  effect,  if  such  be  its  proper  construction, 
of  withdrawing  from  location  the  public  lands  of  the  State  to  such  extent 
that  the  lands  still  remaining  subject  to  location  were  inadequate  in 
quantity  to  satisfy  outstanding  certificates,  as  alleged  in  paragraph  19 
of  defendants  original  answer.  The  certificates  under  which  defend- 
ants claim  the  land  in  controversy  were  issued  as  alleged  in  said  para- 
graph. 

^'I  find  generally  that  the  allegations  of  fact  contained  in  paragraphs 
1  to  19,  both  inclusive,  of  the  special  answer  of  defendants,  as  set  out 
in  their  original  answer,  are  true." 

Opinion, — ^In  passing  on  the  law  of  the  case  the  trial  court  held  that 
the  Act  of  1879  and  the  amendatory  Act  of  1881,  set  out  in  the  findings 
of  fact,  were  involved  in  such  uncertainty  on  the  point  presented  in  this 
case  as  makes  it  proper  for  the  courts  to  adopt  and  follow  the  depart- 
mental construction  of  the  acts  referred  to.  We  approve  that  nding, 
and  affirm  the  judgment 

Affirmed. 

Writ  of  error  refused  November  3,  1904. 
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International  &  Great  Northern  Railroad  Compant  v. 

William  J.  Haddox. 

Decided  June  15,  1904. 

1.~-Ch«rge— Stating  Issues. 

Omission  of  the  charge  to  state  the  Issues  raised  by  the  pleading  is 
not  available  as  error  in  the  absence  of  requested  instructions. 

2d — Railway  in  Street — Safe  Condition — Negligence. 

Article  4426,  Revised  Statutes,  requires  a  railway  company  laying  Its 
tracl^s  in  the  street  to  restore  it  to  such  condition  as  not  to  unnecessarily 
Impair  its  usefulness,  not  merely  to  exercise  due  care  to  that  end;  and  a 
charge  holding  it  liable  for  a  failure  to  keep  such  track  in  reasonably  safe 
condition  for  those  using  the  street  was  not  erroneous  in  making  such  duty 
absolute. 

3^— Same. 

The  requirement  of  article  4426,  Revised  Statutes,  that  the  street  bo 
restored  to  such  condition  as  not  unnecessarily  to  impair  its  usefulness 
applies  to  railways  laid  along  a  street  as  well  as  to  street  crossings. 

4w — Personal  injury — Damagea-^alary. 

Plaintiff  may  recover  damages  for  diminished  capacity  to  earn  money* 
through  personal  injury,  though  he  was  an  officer  working  on  a  salary  not 
discontinued  during  his  disability. 

5d— Charge — Weight  of  Evidence. 

A  requested  instruction  that  a  railway  company  was  not  required  to 
fill  its  track  in  a  public  street  level  with  the  top  of  the  rail,  was  upon  the 
weight  of  evidence,  the  question  as  to  such  duty  being  one  for  the  Jury. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R.  L.  Penn. 

8.  R.  Fisher,  J.  H.  Tallichet,  and  N.  A.  Stedman,  for  appellant 

W.  Z>.  Hart  and  Hart  &  Kemp,  for  appellee. 

FISHER,  Chief  Justice. — This  is'  a  suit  by  Haddox  against  the 
railway  company  for  damages  arising  from  personal  injuries  occasioned 
by  the  negligence  of  appellant,  in  the  sum  of  $5000,  and  also  $100 
damages  sustained  to  his  horse.  Verdict  and  judgment  were  in  plain- 
tiff's favor  for  $430. 

It  is  substantially  alleged  in  plaintiff's  petition  that  the  appellant's 
railroad 'extends  over  and  along  West  Third  Street,  a  public  street  of 
the  city  of  Austin,  and  that  along  that  street  the  appellant  has  con- 
structed three  or  more  lines  of  track.  That  on  or  about  the  25th  of' 
April,  1903,  one  of  said  tracks  was  in  a  dangerous  and  unsafe  condition, 
in  that  the  spaces  between  the  ties  and  between  the  rails  of  the  same 
were  not  filled  in  with  any  kind  of  material,  and  that  the  rails  and  ties 
were  exposed  and  uncovered  and  projected  some  four  or  five  inches 
above  the  surface  and  level  of  the  street,  and  that  such  condition  ren- 
dered it  dangerous  and  hazardous  for  persons  to  cross  said  street  on 
horseback  or  otherwise ;  and  that  permitting  the  track  to  be  and  remain 
in  this  condition  was  negligence  upon  the  part  of  the  appellant;  and 
that  the  appellant  by  its  negligence,  as  stated,  failed  to  keep  said  por- 
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tion  of  said  street  so  occupied  by  its  tracks  in  a  reasonably  safe  condition 
for  use  by  the  public.  That  on  the  25th  day  of  April  the  plaintiff,  in 
the  discharge  of  his  duties  as  poundmaster  of  the  city  of  Austin,  while 
attempting  to  catch  an  animal  unlawfully  at  large  on  West  Third  Street, 
in  attempting  to  ride  his  horse  across  the  street,  and  when  he  was  in  the 
exercise  of  diie  care,  the  foot  or  feet  of  his  horse  caught  in  the  ties  and 
rails  of  the  track  at  the  point  and  place  where  they  were  negligently 
exposed  and  permitted  to  project  above  the  surface  of  the  street,  which 
caused  the  horse  to  stumble  and  fall  on  the  rails  and  ties,  thereby  injur- 
ing the  plaintiff  in  the  manner  alleged  and  described  in  his  petition* 

We  find  the  facts  substantially  as  above  pleaded. 

.Appellant's  first  assignment  of  error  complains  of  the  failure  of  the 
court  in  its  charge  to  the  jury  to  state  the  issues  raised  by  the  pleadings. 
This  was  a  mere  omission  which  should  have  been  corrected  by  a  special 
charge,  which  was  not  requested. 

The  second  assignment  of  error  complains  of  the  following  charge 
of  the  court :  *'It  was  the  duty  of  the  defendant  railroad  company  to 
maintain  its  track  along  Third  Street  in  the  city  of  Austin  in  such  con- 
dition that  it  would  be  reasonably  safe  for  persons  traveling  along  or 
across  said  street  on  horseback  or  otherwise  to  cross  said  tracks  at  any 
point  in  said  streef 

This  charge  is  objected  to  for  the  reason  that  the  defendant  is  not 
required  as  a  matter  of  law  to  keep  its  track  in  a  reasonably  safe  condi- 
tion, but  is  only  required  to  exercise  ordinary  care  in  order  to  accom- 
plish that  purpose. 

Article  4426  of  the  Revised  Statutes  reads  as  follows:  "Such  cor- 
poration (meaning  a  railroad  corporation)  shall  have  the  right  to  con- 
struct its  road  across,  along  or  upon  any  stream  of  water,  water  course, 
street,  highway,  plank  road,  turnpike  or  canal,  which  the  route  of  said 
railway  shall  intersect  or  touch.  But  such  corporation  shall  restore 
tlie  stream,  water  course,  street,  highway,  plank  road,  turnpike  or  canal 
thus  intersected  or  touched  to  its  former  state,  or  to  such  state  as  not 
to  unnecessarily  impair  its  usefulness,  and  shall  keep  such  crossing  in 
repair." 

The  charge  given  is  not  literally  in  the  language  of  the  article  of  the 
statute  quoted,  but  the  court  must  have  had  in  mind  this  provision  of 
the  law  in  giving  the  charge  complained  of.  The  charge  instructs  the 
jury  that  it  was  the  duty  of  the  railway  company  to  maintain  its  track 
along  the  public  street  in  a  reasonably  safe  condition  for  persons  travel- 
ing on  or  across  the  same.  The  language  of  the  statute  is  that  ''said 
street  shall  be  restored  to  its  foiipier  state,  or  to  such  state  as  to  not 
unnecessarily  impair  its  usefulness.'*  The  failure  of  the  railway  com- 
pany to  keep  the  street  in  a  reasonably  safe  condition  for  persons  who 
may  be  entitled  to  use  the  same  would,  to  some  extent,  unnecessarily 
impair  its  usefulness. 

The  primary  object  of  streets  in  a  city  is  to  furnish  a  passage  way 
in'  the  interest  of  the  public,  to  and  from  different  points  in  the  city. 
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They  are  designed  to  be  used  by  the  public  for  the  purposes  of  travel,  and 
whatever  might  unnecessarily  impair  their  usefulness  for  such  purpose, 
by  permitting  obstructions  to  remain  in  the  same  of  a  nature  described  in 
the  plaintiff's  petition  and  shown  by  the  evidence  in  this  case,  would 
create  a  condition  that  would  make  the  use  of  the  street  not  reasonably 
safe  for  persons  traveling  across  the  same. 

The  charge  submitted  substantially  embraced  the  requirements  of  the 
law;  and  if  the  duty  was  statutory,  as  is  the  case  here,  it  would  be  no 
defense  if  the  appellant  had  exercised  ordinary  care  to  maintain  its 
tracks  along  the  street  in  a  proper  condition. 

The  third  assignment  of  error  practically  embraces  the  question  just 
passed  upon,  and  the  charge  of  lie  court  is  not  subject  to  the  objec- 
tions urged  against  it. 

The  fourth  assignment  of  error  contends  that  the  statute  quoted  should 
be  so  construed  as  only  to  apply  to  the  track  at  a  place  where  it  inter- 
sects a  public  street ;  or,  in  other  words,  at  a  crossing.  The  statute  uses 
the  expression,  to  keep  the  street  in  such  state  as  not  to  unnecessarily 
impair  its  usefulness,  and  shall  keep  such  crossing  in  repair.  In  our 
opinion  the  first  part  of  the  language  quoted  applies  to  the  track  that 
may  be  located  along  or  across  any  part  of  the  street;  the  last  refers  to 
a  crossing.  It  requires  the  railway  company  to  keep  the  crossing  in 
repair;  and  this  clearly  is  in  addition  to  the  duty  resting  upon  the 
railway  company  to  keep  its  track  where  located  along  the  street  in  such 
condition  as  not  to  unnecessarily  impair  its  usefulness. 

The  fiifth  assignment  of  error  complains  of  the  charge  of  the  court  on 
the  measure  of  damages.  The  first  proposition  urged  under  this  assign- 
ment is  that  the  diminished  capacity  of  the  plaintiflE  to  earn  money  was 
not  a  proper  matter  to  be  submitted,  because  it  appears  from  the  evi- 
dence that  the  plaintiff  was  a  salaried  oflScer  of  the  city  of  Austin,  and 
there  had  been  no  stoppage  of  his  salary  on  account  of  his  injury.  In 
determining  the  amount  of  damages  that  the  plaintiff  was  entitled  to 
recover  by  reason  of  his  diminished  capacity  to  earn  money,  the  appellant 
is  not  entitled  to  any  credit  in  the  amount  of  the  salary  received  by  the 
plaintiff  during  that  time.  The  plaintiff  was  entitled  to  full  compen- 
sation for  the  injuries  sustained,  notwithstanding  he  may  have  received 
an  income  in  the  nature  of  a  salary  during  the  time  he  was  incapaci- 
tated from  work.     Missouri  P.  Ry.  Co.  v.  Jarrard,  65  Texas,  566. 

The  second  proposition  urged  under  this  assignment  is  that  there  was 
no  evidence  showing  the  diminished  capacity  of  the  plaintiff,  if  any, 
nor  what  was  the  value  of  his  services  during  that  time.  There  is  evi- 
dence in  the  record  upon  this  subject;  or,  in  other  words,  the  evidence 
furnished  sufficient  data  upon  which  the  jury  could  base  a  verdict. 

The  sixth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  appellant's  special  charge  number  2.  The  first  part  of  this 
charge  is  on  the  weight  of  the  evidence.  It  is  a  request,  in  effect,  to 
instruct  the  jury  that  the  defendant  rested  under  no  duty  or  obliga- 
tion to  fill  its  track  level  with  the  top  of  the  rail  at  the  point  where  the 
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plaintiff  was  injured.  This  was  a  peremptory  instruction  in  favor  of 
the  defendant  upon  one  of  the  questions  that  the  jury  had  the  right  to 
consider  in  determining  whether  the  appellant  had  permitted  the  street 
to  remain  in  such  condition  as  to  unnecessarily  impair  its  usefulness. 
As  one  of  the  facts  in  the  case,  the  jury  had  the  right  to  consider  that 
the  failure  to  fill  up  the  track  level  with  the  top  of  the  rails  was  some 
evidence  bearing  on  the  question  as  to  whether  or  not  the  appellant  had 
permitted  the  street  to  remain  in  such  condition  as  to  unnecessarily  im- 
pair its  usefulness.  The  latter  part  of  this  charge,  if  it  had  been  dis- 
connected from  the  objectionable  part,  raises  an  issue  that  could  havo 
been  properly  .submitted  to  the  jury,  but  it  formed  a  part  of  the  charge 
that  embodied  the  objectionable  feature  just  noticed.  Therefore,  the 
court  not  being  under  the  necessity  of  correcting  the  charge  or  of  reduc- 
ing it  to  accuracy,  was  not  required  to  give  it  as  framed. 

What  we  have  said  disposes  of  the  seventh  assignment  of  error. 

Our  findings  of  fact  dispose  of  appellant^s  eighth  assignment  of  error. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Afjp,rmed, 

Writ  of  error  refused  Xovember  28,  1904. 
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Times  Publishing  Company  et  al.  v.  J.  S.  Hill. 

Decided  June  16,  1904. 

1.— Jurisdiction — Amount  in  Controversy. 

The  court  has  no  Jurisdiction  over  a  plea  in  reconvention  alleging  dam- 
ages in  excess  of  the  limit  of  its  Jurisdiction,  though  the  damages  are 
unliquidated  and  prayer  is  for  a  recovery  only  of  an  amount  within  the 
Jurisdiction. 

2w--8ame. 

In  determining,  for  Jurisdictional  purposes,  the  amount  in  controversy, 
the  plaintlfTs  demand  or  matter  involved  is  the  amount  shown  by  the 
allegations  of  the  petition,  and  not  the  amount  for  which  Judgment  is 
prayed  or  recovery  allowed. 

3^^Pleading — Warranty  of  Value. 

Plea  setting  up  warranty  on  sale  of  the  value  of  the  property  sold  in 
a  definite  sum,  held  to  state  a  cause  of  action. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Taylor  &  Gallagher  and  W.  J.  McKie,  for  appellants. 

Sleeper  £  Kendall,  for  appellee. 

BIDSON,  Associate  Justice. — This  suit  was  instituted  by  the  appel- 
lee^ J.  S.  Hill^  against  the  appellant^  Times  Publishing  Company^  in 
the  Justice  Court  of  Precinct  No.  1,  McLennan  County,  to  recover  a 
balance  of  $77.65  on  open  account. 

The  said  appellant  answered  by  plea  in  writing,  which  included  a 
general  denial  and  certain  counterclaims,  alleging  damages  for  breach 
of  contract  of  guaranty  claimed  to  have  been  made  for  the  benefit  of 
said  appellant  between  B.  J.  McKie  and  P.  C.  Hand  on  the  one  part 
and  J.  S.  Hill  and  S.  J.  Quay  on  the  other  part,  it  being  alleged  that 
said  McKie  and  Hand  bought  from  said  Hill  and  Quay  a  majority  of 
stock  in  appellant  corporation,  and  as  an  inducement  to  said  sale,  said 
Hill  and  Quay  represented  and  guaranteed  to  said  McKie  and  Hand 
that  there  was  owing  to  said  corporation  outstanding  debts  collectible 
by  ordinary  diligence,  sufiicient  to  satisfy  all  the  debts  owing  by  said 
corporation,  and  that  due  diligence  had  been  used  to  collect  said  out- 
standing accounts  owing  to  said  corporation,  but  there  still  remained  un- 
collected the  sum  of  $1618.49,  and  that  said  amount  was  imcoUectible, 
and  that  the  amount  collected  lacked  $200  of  paying  the  debts  out- 
standing against  said  corporation  when  said  guaranty  was  made; 
whereby  said  appellant  corporation  had  been  damaged  in  the  sum  of 
$200. 

Appellant  corporation  further  pleaded  by  way  of  counterclaim  that  at 
the  time  of  the  purchase  aforesaid  appellee  warranted  and  guaranteed, 
for  the  benefit  of  said  appellant,  that  the  type  and  stock  of  material  of 
said  company  was  of  the  total  value  of  to  wit,  $1800,  which  representa- 
tion was  wholly  relied  on  by  said  McKie  and  Hand  for  said  appellant; 


390  Publishing  Co.  v.  Hill. 

whereas,  in  fact,  the  total  of  said  property  was  of  the  real  value  of  only 
$900,  whereby  appellant  was  damaged  by  the  breach  of  warranty  and 
guaranty  of  appellee  in  the  further  sum  of  $900,  which  appellant 
pleaded,  asking  judgment  for  only  $200  total  on  both  claims  of  damages, 
to  be  offset  as  aforesaid. 

Appellee  Hill  excepted  to  said  plea  in  reconvention  of  appellant,  be- 
cause  same  exceeded  the  jurisdiction  of  the  justice  court.  Also  foi 
lack  of  mutualitv,  and  because  no  consideration  was  shown  for  the 
alleged  guaranties.  Said  exceptions  were  sustained  in  the  Justice 
Court,  but  overruled  in  the  County  Court. 

Upon  a  trial  in  the  County  Court  before  a  jury,  verdict  and  judgment 
were  returned  and  entered  in  favor  of  appellee  for  the  sum  of  $109.02 
against  appellant  Times  Publishing  Company  and  W.  J.  McKie  and 
E.  Kellner,  sureties  on  its  appeal  bond,  with  legal  interest  from  date 
of  judgment,  and  all  costs.  Judgment  was  further  rendered  against 
appellant  corporation  on  its  counterclaim  and  plea  in  reconvention. 
Appellant  Times  Publishing  Company  and  its  sureties  have  appealed. 

Appellee  has  filed  and  presented  in  this  court  a  motion  to  dismiss  the 
appeal  herein,  upon  the  ground  that  this  court  has  no  jurisdiction 
thereof.  The  suit  having  been  instituted  in  the  Justice  Court,  the 
amount  in  controversy,  as  shown  by  the  plea  in  reconvention  of  said 
appellant,  being  in  excess  of  the  jurisdictional  amount  of  that  court, 
neither  the  County  Court  nor  this  court  could  acquire  jurisdiction  of 
said  cause. 

Appellants  have  filed  and  presented  in  this  court  a  brief  of  authori- 
ties and  argument  in  opposition  to  said  motion.  Appellants'  conten- 
tion is  that  as  the  prayer  of  the  plea  in  reconvention  of  appellant  Times 
Publishing  Company  only  asked  judgment  for  $200  on  both  claims  for 
damages  set  up  by  it  in  said  plea,  the  justice  court  had  jurisdiction  of 
the  amount  in  controversy,  as  set  up  in  said  plea. 

We  will  take  up  and  consider  the  authorities  cited  by  appellants  in 
support  of  their  contention,  in  the  order  in  which  they  are  cited.  Alex- 
ander V.  Thompson,  38  Texas,  535,  is  a  case  decided  by  what  is  known 
to  the  profession  as  the  "Semicolon  Court.''  In  the  opinion  in  that 
case  the  court  say :  "The  second  question  relates  to  the  jurisdiction  of 
the  county  court.  We  think  a  safe  rule  in  all  such  cases  would  be  that 
the  court  should  be  governed  by  the  amount  of  the  judgment  prayed 
for.  In  this  case  it  did  not  exceed  the  jurisdiction  of  the  county  court, 
though  the  items  of  the  account  would  have  exceeded  in  the  aggregate 
the  jurisdiction  of  the  court,  if  no  mistake  had  been  made  by  the 
pleader  in  setting  them  out.  The  verdict  of  the  jury  and  the  judg- 
ment, perhaps,  might  be  a  safe  rule  in  determining  this  question,  and 
they  bring  the  case  within  the  jurisdiction  of  the  court." 

It  can  not  be  determined  from  the  above  language  whether  the  court 
rests  its  holding  upon  the  ground  that  the  amount  prayed  for  gave  the 
court  below  jurisdiction,  or  the  amount  of  the  verdict.  However,  it 
might  be  inferred  that  the  holding  rests  upon  both  grounds. 
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The  case  of  Mulhaul  v.  Feller,  1  White  &  W.  Civ.  Cases,  1162,  is  a 
case  decided  by  the  Commission  of  Appeals,  and  the  court  in  that 
opinion  say :  "Defendant  pleaded  in  reconvention  a  claim  for  damages 
amounting  to  $360,  and  asked  judgment  against  plaintiff  for  $200. 
The  plea  in  reconvention  is  within  the  jurisdiction  of  the  justice  court,, 
since  the  amount  for  which  judgment  was  asked  was  within  the  juris- 
diction of  the  court.^' 

Scott  V.  Mexican  Nat.  Ry.  Co.,  4  Willson  Civ.  Cases,  287,  is  a  case 
decided  by  the  Court  of  Appeals,  and  in  that  case  it  is  held  that  where, 
in  a  suit  in  justice  court,  defendant  pleaded  in  reconvention  unliqui- 
dated damages  in  the  sum  of  $1200,  asking  that  $200  of  this  $1200  be 
allowed  as  an  offset  to  plaintiff's  claim,  waiving  the  excess  over  $200 
pleaded,  the  justice  court  had  jurisdiction,  inasmuch  as  the  defendant 
only  asked  judgment  for  $200,  which  was  within  the  jurisdiction  of  the 
justice  court. 

In  Western  Union  Tel.  Co.  v.  Durham,  17  Texas  Civ.  App.,  310,  it 
is  held  that  where  unliquidated  damages  are  sued  for,  it  is  not  a  fraud 
on  the  jurisdiction  of  any  court  for  plaintiff  to  reduce  the  amount  de- 
manded before  suit  to  such  a  sum  as  that  the  judgment  of  the  countj 
court  will  be  final  and  not  subject  to  appeaL  In  that  case,  the  plaintiff 
before  instituting  the  suit  demanded  an  amount  for  which  the  judgment 
of  the  county  court  would  not  have  been  final,  but  in  the  claim  upon 
which  suit  was  brought,  the  amount  was  stated  in  a  sum  upon  which  the 
judgment  of  the  county  cdurt  would  be  final. 

In  the  case  of  Ball  v.  Hines,  61  S.  W.  Eep.,  332,  suit  was  brought 
in  justice  court  on  a  written  contract,  whereby  defendant  agreed  to  clear 
37%  acres  of  land,  and  for  every  acre  left  uncleared  he  forfeited  $5  as 
liquidated  damages,  and  also  for  failure  to  complete  a  house  within  >i 
certain  time  he  forfeited  $100;  plaintiff  claimed  $15  damages  for  fail- 
ure to  build  the  house  as  required  by  contract,  and  $182.50  for  failure 
to  clear  the  land.  The  complaint  did  not  allege  the  number  of  acres 
that  had  not  been  cleared.  Appellant,  defendant  below,  contended  that 
appellee,  the  plaintiff  below,  was  claiming  damages  as  to  the  whole  37% 
acres  of  land,  and  the  contract  providing  for  liquidated  damages  in  the 
sum  of  $5  an  acre,  he  could  not,  by  reducing  his  claim  in  the  sum  of 
$5,  bring  the  amount  within  the  jurisdiction  of  the  court. 

The  court  held  that  it  did  not  appear  from  the  complaint  how  many 
acres  were  left  uncleared,  and  that  it  might  be  inferred  from  the  amount 
claimed  that  appellee  admitted  that  defendant  had  cleared  one  acre, 
and  hence  he,  appellee,  liad  no  claim  for  that  acre. 

In  the  case  of  Oppenheimer  &  Co.  v.  Fritter,  3  Willson  Civ.  Cases, 
263,  the  court  holds  that  where  suit  was  brought  in  the  county  court  on 
a  note  for  $413.15,  with  an  allegation  of  damages  in  the  sum  of  $1000 
for  failure  to  pay  the  debt,  and  defendant  pleaded  to  the  jurisdiction 
on  the  ground  that  the  amount  of  the  note  and  damages  claimed  e.x- 
deeded  the  jurisdiction  of  the  court,  that  the  allegation  for  $1000  dam- 
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ages  was  simply  a  formal  ad  damnum  allegation  and  oonld  not  affect 
the  jurisdiction  of  the  courts  and  should  have  been  treated  as  surplusage. 

From  the  above  it  will  be  seen  that  the  cases  of  Alexander  v.  Thomp- 
son, Mulhaul  V.  Feller,  and  Scott  v.  Mexican  National  By.  Co.,  appear 
to  sustain  appellants  in  their  contention.  The  other  cases  cited  by 
them,  in  our  opinion,  are  not  applicable  to  the  question  involved.  How- 
ever, we  do  not  think  the  doctrine  laid  down  in  the  cases  above  men- 
tioned as  sustaining  appellant's  contention  is  sound ;  and,  in  our  opinion, 
it  has  not  been  followed  or  approved  by  the  Supreme  Court  or  the  courts 
of  civil  appeals. 

In  the  case  of  Gimbel  v.  Gomprecht,  89  Texas,  498,  one  question  in- 
volved was  as  to  whether  the  defenidant  in  a  suit  in  the  county  court 
could  plead  in  reconvention  damages  in  a  greater  amount  than  $1000, 
and  by  admitting  as  a  credit  on  the  same  the  claim  of  the  plaintiff, 
reduce  the  amount  within  the  jurisdiction  of  the  court,  the  Supreme 
Court  held  that  it  could  not  be  done ;  and  in  discussing  the  case  of  Mul- 
haul V.  Feller,  cited  by  counsel  for  appellee  in  that  case,  as  sustaining  the 
jurisdiction  of  the  county  court,  say :  "From  the  report  of  the  case  we 
can  not  tell  what  the  facts  were  upon  which  that  judgment  was  sus- 
tained. As  reported  the  case  is  not  in  point  as  authority  for  the  ruling 
of  the  court  below.''  From  this  language  it  appears  that  the  Supreme 
Court  did  not  approve  the  holding  or  doctrine  laid  down  in  that  case. 

In  the  case  of  Burke  v.  Adoue,  3  Texas  Civ.  App.,  494,  plaintiff  sued 
in  the  County  Court  on  a  note  for  $2500,  upon  which  had  been  paid 
$1561.42,  but  the  10  per  cent  attorney's  fee  stipulated  for  in  the  note 
made  the  amount  in  excess  of  $1000.  Defendants  having  filed  demurrer 
and  plea  to  the  jurisdiction  of  the  court,  plaintiffs,  by  amendment, 
remitted  all  of  the  amount  sued  for  as  principal  and  attorney's  fees,  in 
excess  of  $1000.  The  court  held  that  the  real  cause  of  action  could 
not  be  thus  reduced  without  the  consent  of  the  defendants,  so  as  to 
bring  the  amount  in  controversy  within  the  jurisdiction  of  the  county 
court;  that  what  court  had  the  power  to  hear  and  adjudicate  the  matter 
in  controversy  was  determined  by  law,  and  the  right  to  have  the  case 
passed  on  in  that  forum  belonged  to  the  defendant,  as  well  as  the  plain- 
tiff. 

Judge  Williams,  delivering  the  opinion  of  the  court,  uses  this  lan- 
guage: "The  very  thing  to  be  adjudicated  is  the  question  whether  or 
not  there  is  an  indebtedness,  and  this  question  both  parties  are  entitled 
to  have  determined  by  the  tribunal  to  which  the  law  has  given  jurisdic- 
tion over  the  cause  of  action."  And  further:  "When  unliquidated 
damages  are  sued  for,  there  is  no  way  in  which  the  amount  of  the  sub- 
ject matter  in  controversy  is  to  be  determined  in  advance  of  a  trial, 
except  by  the  allegations  made  by  the  plaintiff,  and  this  of  necessity  puts 
it  in  his  power  to  determine  the  question  of  jurisdiction." 

From  the  language  used  in  the  last  quotation,  it  will  appear  that 
where  unliquidated  damages  are  sued  for  the  amount  in  controversy 
is  to  be  determined  by  the  allegations  of  the  petition ;  and  while  it  is  in 
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the  power  of  the  plaintiff  to  determine  the  question  of  jurisdiction^  he 
must  do  it  by  the  allegations  stating  his  cause  of  action^  and  not  by  his 
prayer. 

It  has  been  repeatedly  held  by  the  Supreme  Court  and  the  courts  of 
civil  appeals^  that^  in  determining  the  jurisdiction  of  the  amount  in 
controversy  in  a  suit,  the  plaintiff's  demand^  as  set  forth  in  his  petition^ 
is  to  be  considered  the  matter  in  controversy;  and  that  this  demand  is 
the  amount  shown  by  the  allegations  of  the  petition,  and  not  the  amount 
for  which  a  judgment  is  prayed.  Tarbox  &  Brown  v.  Kennon,  3  Texas, 
7;  Bridge  v.  Ballew,  11  Texas,  270;  Graham  v.  Boder,  6  Texas,  145: 
Dwyer  v.  Bassett,  63  Texas,  276 ;  Batigan  v.  Holloway,  69  Texas,  468  r 
Bates  V.  Van  Pelt,  1  Texas  Civ.  App.,  186 ;  Hoffman  v.  Cleburne  Build- 
ing and  Loan  Assn.,  85  Texas,  410;  Bose  v.  Biddle,  3  Willson  Civ. 
Cases,  sec.  298. 

In  Dwyer  v.  Bassett,  supra,  the  court  said:  "It  is  the  well  settled 
general  rule  that  where  the  question  of  jurisdiction  depends  on  the 
amount  in  controversy,  the  damages  claimed  in  actions  soimding  in 
damages,  and  not  the  amount  of  the  verdict,  give  the  court  jurisdiction.'* 

In  Hoffman  v.  Cleburne  Building  and  Loan  Assn.,  supra,  the  court 
say:  "All  the  cases  seem  to  concur  in  the  proposition  that  the  plain- 
tiff's demand,  as  set  out  in  his  petition,  and  not  the  amount  of  the  ver- 
dict is,  in  general,  the  criterion  by  which  to  determine  the  question  of 
jurisdiction.*' 

There  is  no  more  reason  for  claiming  that  the  amount  prayed  for  in 
the  petition,  when  the  same  is  inconsistent  with  the  amount  of  the  de- 
mand stated  in  the  petition,  should  determine  the  question  of  jurisdic- 
tion, than  that  the  amount  of  the  verdict  should  determine  such  ques- 
tion, as  neither  can  take  the  place  of  the  statement  of  the  demand  in  the 
petition. 

In  the  case  of  Batigan  v.  Holloway,  supra,  the  appellee  brought  the 
suit  in  the  District  Court  to  recover  of  the  appellant  the  sum  of  $505.89, 
and  judgment  by  default  was  rendered  for  appellee  in  the  court  below 
for  tiie  sum  of  $526.30.  Subsequently,  the  defendant  below  moved  to 
set  aside  the  judgment,  alleging  excuses  for  failure  to  appear  and  plead 
to  the  cause,  and  claiming  credits  besides  those  admitted  in  plaintiff's 
petition.  The  court  intimated  that  it  would  grant  the  motion,  where- 
upon the  plaintiff,  appellee,  remitted  all  the  amounts  claimed  as  credits 
by  the  defendant,  and  took  judgment  for  the  balance,  and  the  amount 
for  which  judgment  was  taken  was  less  than  the  jurisdictional  amount 
Upon  appellee's  remitting  the  credits  claimed  by  the  appellant,  and  tak- 
ing judgment  for  said  balance,  the  court  overruled  appellant's  said  mo- 
tion. In  taking  judgment  for  such  balance  the  appellee  evidently 
changed  his  prayer,  so  as  to  ask  for  an  amount  less  than  the  jurisdic- 
tional amount.  After  this  action  of  the  court  the  appellant  made  a 
motion  to  dismiss  the  cause,  because  the  court  had  no  jurisdiction  of 
the  subject  matter  of  the  suii    The  court  below  overruled  this  motion, 
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and  the  appellant,  defendant  below,  appealed  to  the  Supreme  Conrf. 
The  Supreme  Court  in  passing  upon  the  question,  said: 

"Had  the  credits  claimed  in  the  motion  been  allowed  in  the  petition, 
the  amount  sued  for  would  have  been  insuflScient  to  give  the  court  jur- 
isdiction of  the  cause,  but  the  sum  claimed  in  the  petition  was  over 
$500,  and  upon  its  face  the  court  had  jurisdiction.  Under  our  de- 
cisions, the  amount  claimed  in  the  petition  determines  the  jurisdiction, 
and  that  question  is  concluded  by  its  averments."  It  will  be  observed 
that  the  court  say  the  question  of  jurisdiction  will  be  concluded  by  the 
averments  of  the  petition,  and  not  by  the  prayer. 

The  case  of  Ross  v.  Kiddle,  3  Willson  Civ.  Cases,  298,  decides  the 
precise  question  here  involved.  In  that  case  the  appellee  brought  suit 
to  recover  of  appellants  damages  for  several  alleged  joint  trespasses  and 
torts,  the  several  items  alleged  amounting  in  the  aggregate  to  $1800, 
but  in  the  prayer  of  the  petition  judgment  was  asked  for  $500  onlj. 
Appellant  excepted  to  the  petition  upon  the  ground  that  on  its  face  it 
showed  the  county  court  did  not  have  jurisdiction  of  the  amount  in 
controversy.  The  exception  was  overruled,  and  upon  a  trial  of  the  case 
in  the  court  below,  appellee  recovered  judgment  against  appellant  for 
$72  and  costs.  Upon  appeal  the  court  held  that  the  allegations  of  the 
petition  showed  that  *^^he  amount  in  controversy  exceeded  $1000;  and 
therefore  the  subject  matter  of  the  suit  was  not  within  the  jurisdiction 
of  the  county  court;  that  the  amount  alleged  in  the  petition,  and  not 
the  amount  for  which  judgment  was  prayed,  determines  the  question  of 
jurisdiction. 

Appellant,  however,  contends  that  the  case  last  mentioned  must  be 
considered  as  overruled  by  the  case  of  Scott  v.  Mexican  Nat.  Ry.  Co., 
supra,  which  is  a  later  case  decided  by  the  same  court.  In  our  opinion, 
the  latter  case  does  not  appear  to  have  been  as  well  considered  as  the 
former,  especially  in  view  of  the  fact  that  the  only  cases  cited  as  author- 
ity to  sustain  the  holding  of  the  court,  are  Texas  &  P.  Ry.  Co.  v.  McMnl* 
len,  1  App.  Cases,  162,  and  Dalby  v.  Murphy,  25  Texas,  354,  neither  of 
which  sustain  such  holding.  The  first  simply  holds  that  justices  of  the 
peace  have  power  to  foreclose  mortgages  and  enforce  liens  on  persona] 
property,  when  the  amount  in  controversy  is  within  their  jurisdiction. 
In  the  latter  case,  the  defendant  was  sued  in  the  justice  court  upon  two 
notes  amounting  to  $73.75.  He  pleaded  that  he  had,  in  payment  of 
the  notes,  sold  to  the  plaintiff  a  horse  for  $125,  and  that  plaintiff  was 
^  indebted  to  him  in  the  difiFerence  between  the  amount  of  the  two  notes 
and  the  price  of  the  horse.  This  is  a  very  different  case  from  that  of 
.  Scott  V.  Railway  Co.,  supra,  and  the  one  now  before  this  court.  In  that 
case,  Dalby  v.  Murphy,  the  sale  of  the  horse  had  extinguished  the  notes, 
and  left  a  balance  due  to  the  debtor,  of  which  amount  the  justice  had 
jurisdiction. 

The  case  of  Mulhaul  v.  Feller,  cited  by  appellants,  which  Justice 
Brown,  in  delivering  the  opinion  of  the  court  in  Gimbel  v.  Groraprecht 
referred  to  and  stated  that  from  the  report  of  that  case  the  court  could 
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not  tell  what  the  facts  were  upon  which  that  judgment  was  sustained, 
also  cited  the  case  of  Dalby  v.  Murphy  as  supporting  the  holding  in  that 
case,  Mulhaul  v.  Feller,  which  from  the  statement  above  manifestly  it 
does  not. 

Further,  the  prayer  of  a  petition  is  no  part  of  the  demand  or  state- 
ment of  the  cause  of  action.  .  It  is  simply  the  request  of  the  pleader  foE 
the  relief  to  which  the  statement  in  or  averments  of  the  petition  show 
him  to  be  entitled.  2  Bouv.  Law  Die,  verbum.  Prayer;  16  Enc.  of  PL 
and  Prac,  775. 

Appellant  also  insists  that  the  part  of  the  plea  in  reconvention  which 
sets  up  a  guaranty  of  the  value  of  the  type  and  stock  of  material  on 
hand  does  not  state  a  cause  of  action  and  was  a  nullity,  and  could  not 
affect  the  jurisdiction  of  the  court  We  do  not  agree  with  this  insist^ 
ence  of  appellant.  We  think  this  part  of  the  plea  sufficient  to  allege 
a  cause  of  action,  especially  in  the  Justice  Court,  where  particularity  in 
pleading  is  not  required.  In  our  opinion,  it  clearly  appears  from  ap- 
pellant Times  Publishing  Company's  plea  in  recojivention,  that  it  alleged 
its  damages  at  a  sum  largely  in  excess  of  the  jurisdiction  of  the  Justice 
Court;  and  the  Justice  Court  not  having  acquired  jurisdiction  of  the 
cause,  the  Cotmty  Court  did  not  acquire  jurisdiction  thereof  by  appeal, 
and  this  court  is  also  without  jurisdiction  of  said  cause. 

The  motion  to  dismiss  the  appeal  is  therefore  granted,  and  the  appeal 
dismissed  at  the  cost  of  appellant. 

Dismissed. 
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1^— Liquor  Dealer's  Bond — Applioation  for  License. 

A  liquor  dealer's  bond  is  not  invalid  because  his  application  for  license 
to  sell  liquor  in  a  town  where  the  houses  are  not  numbered  does  not  state 
the  number  of  the  house  wherein  the  business  is  to  be  carried  on.  Rev. 
Stats.,  art  5060c. 

2. — Same— Constitutional   Law — Discrimination  as  to   Native  Wines. 

The  statute  imposing  a  tax  on  the  sale  of  intoxicating  liquors  Is  not 
unconstitutional  because  of  the  exemption  of  native  wines  in  the  hands  of 
the  producers  ov  manufacturers  thereof,  such  exemption  having  for  Its 
object  the  encouragement  of  the  growth  of  grapes  and  the  production  of 
wines  in  this  State. 

3w— Same — ^Two  Penalties  Recoverable. 

The  State  may  recover  for  two  or  more  penalties  of  $500  each  for  dif- 
ferent breaches  of  the  bond,  since  the  statute  provides  for  recoveries  on  the 
bond  until  its  amount  is  exhausted.    Rev.  Stats.,  art.  5060g. 

4«— Same — Minor   Remaining   in   Saloon. 

Where  a  minor  entered  a  saloon  for  the  purpose  of  repairing  a  gaso- 
line lamp,  and  remained  there  a  minute  or  two  for  that  purpose,  it  was  no 
defense  that  he  entered  for  a  harmless  purpose. 

Appeal  from  the  District  Court  of  Somervell.  Tried  below  before 
Hon.  W.  J.  Oxford. 

John  J.  Hiner,  W.  D.  WiUon,  and  T.  L.  Camp,  for  appellant. 

E,  P.  Lea,  F.  H.  Chandler,  and  J.  T.  Daniel,  for  appellee. 

SPEER,  Associate  Justice. — ^This  is  an  appeal  by  appellant  Douthit 
and  his  bondsmen  from  a  judgment  in  favor  of  the  State  of  Texas,  upon 
a  malt  liquor  dealer's  bond.  The  State  sought  and  obtained  the  re- 
covery upon  allegation  and  proof  that  appellants  had  breached  said 
bond  by  permitting  Ellis  Knott,  a  minor,  to  enter  and  remain  in  ap- 
pellant Douthit's  place  of  business,  and  by  failing  to  keep  a  quiet  and 
orderly  house,  as  required  by  law. 

The  appellants  upon  trial  sought  by  pleading,  by  objection  to  the 
testimony  and  by  requested  charge,  to  avoid  liability  herein,  upon  the 
ground  that  neither  the  application  for  a  license  for  the  sale  of  malt 
liquor,  the  license  itself,  nor  the  bond  sued  on,  gave  the  exact  location 
of  the  house  in  which  it  was  proposed  to  carry  on  the  saloon  business. 
The  evidence  shows  that  Glen  Bose,  which  is  the  county  seat  of  Som- 
ervell County,  has  a  population  of  some  700  to  1000  people,  and  is  in- 
corporated for  school  purposes,  and  that  it  is  laid  oflf  in  streets,  lots 
and  blocks,  with  a  public  square,  in  the  center  of  which  is  a  courthouse. 
It  is  also  shown  that  the  streets  are  named  and  that  the  blocks  and  lots 
are  numbered.  But  it  is  further  shown  that  the  houses  in  the  town 
of  Glen  Rose  are  not  numbered.  So  that,  even  literally,  the  case  does 
not  fall  within  article  5060c  of  the  statutes,  which  requires  that  the 
application  for  the  license  shall  contain  "the  street  and  number  of 
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house/'  if  the  same  be  "in  any  city  or  town  in  which  streets  are  named 
and  houses  numbered/'  Moreover,  the  case  upon  this  point  is  ruled 
by  the  principles  announced  in  Green  v.  Southard,  2  Texas  Ct.  Rep., 
240. 

Next,  the  law  imposing  a  tax  upon  the  occupation  of  selling  liquors 
is  itself  attacked,  because  of  its  alleged  violation  of  the  Constitution  of 
the  United  States,  in  that  article  5060i  thereof  stipulates,  "The  pro- 
visions of  this  chapter  shall  not  apply  to  wines  produced  from  grapes 
grown  in  this  State,  while  the  same  is  in  the  hands  of  the  producers  or 
manufacturers  thereof/'  We  do  not  think  the  statute  is  rendered  ob- 
noxious to  the  Federal  Constitution  by  reason  of  this  provision.  Con- 
sidering the  latitude  allowed  to  a  State  in  the  exercise  of  its  taxing 
power,  the  classiiication  is  a  reasonable  one,  and  therefore  proper.  It 
has  for  its  object  the  encouragement  of  the  growth  of  grapes  and  the 
production  of  wines  therefrom  in  this  State.  Whether  the  same  is  a 
wise  or  an  unwise  provision  does  not  concern  us.  It  is  at  least  a  valid 
one.  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.,  88,  45 
L.  Ed.,  102;  Supreme  Lodge  U.  B.  A.  v.  Johnson,  98  Texas,  1,  10 
Texas  Ct.  Rep.,  299;  Higgins  v.  Rinker,  47  Texas,  393;  Tierman  v. 
Rinker,  102  U.  S.,  123,  26  L.  Ed.,  103. 

The  recovery  in  this  case  was  for  the  sum  of  $1000,  being  for  two 
breaches  of  the  bond  as  already  stated.  It  is  insisted  that  since  the 
recovery  is  a  penalty,  that  under  the  statute  not  exceeding  the  sum  of 
$500  can  be  recovered  by  the  State  in  any  one  suit,  regardless  of  whether 
one  or  more  of  the  conditions  of  the  bond  have  been  broken.  But  we  are 
of  the  opinion  that  the  State  is  not  so  limited  in  its  recovery  by  the 
terms  of  the  statute  giving  the  cause  of  action.  The  language  of  the 
statute  argues  -differently.  In  article  5060g  it  is  provided:  "In  ad- 
dition to  civil  proceedings  for  individual  injuries  brought  on  said  bond 
as  above  indicated,  if  any  person,  firm  or  association  of  persons  shall 
violate  any  of  the  conditions  of  the  bond  herein  required,  it  shall  be 
the  duty  of  the  county  and  district  attorneys,  or  either  of  them,  to 
institute  suit  thereupon  in  the  name  of  the  State  of  Texas  for  the  use 
and  benefit  of  the  county,  and  the  amount  of  $500  as  a  penalty  shall 
be  recovered  from  the  principal  and  sureties  upon  a  breach  of  any  of 
the  conditions  thereof;  and  whenever  the  first  or  subsequent  bond,  as 
required,  is  exhausted  by  suit  at  the  instance  of  individuals  or  for  the 
use  of  the  county,  a  new  similar  bond  shall  be  given  and  approved  be- 
fore the  dealer  shall  have  the  right  to  further  pursue  the  business  of  a 
liquor  seller."  This,  to  our  minds,  indicates  clearly  that  it  was  con- 
templated that  the  bond  of  such  dealer  might  be  entirely  exhausted  by 
suit  or  suits  at  the  instance  of  the  officers  named.  That  the  recoverv 
is  denominated  a  penalty  proves  nothing,  since  the  recovery,  even  at  the 
suit  of  an  individual,  is  also  held  to  be  a  penalty  which  abates  upon  the 
death  of  the  principal  in  the  bond.  Johnson  v.  Rolls.  97  Texas,  453, 
9  Texas  Ct.  Rep.,  637. 

No  useful  purpose  could  be  subserved  by  requiring  the  State  to  pros- 
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ecute  separate  suits  against  the  same  obligors  for  separate  breaches 
of  the  bond.  We  think  the  facts  show  an  entry  and  remaining  in 
appellant's  place  of  business  by  the  minor  Ellis  Enott,  within  the  terms 
of  the  statute.  It  is  undisputed  that  he  did  enter  Douthifs  place  of 
business  upon  his  invitation,  for  the  purpose  of  repairing,  or  of  assist- 
ing to  repair,  a  gasoline  lamp,  and  that  he  remained  in  there  a  minute 
or  two  for  that  purpose.  We  do  not  think  this  entry  and  remaining  is 
excusable  merely  because  the  minor  entered  the  saloon  for  a  harmless 
purpose.  If  a  minor  were  permitted  to  enter  and  remain  in  a  saloon 
whenever,  and  for  whatever  time,  he  had  real  or  imaginary  business, 
the  beneficent  purposes  of  the  statute  would  be  entirely  frustrated.  The 
case  is  not  controlled  by  the  line  of  cases  holding  that  an  entry  and  re- 
maining by  a  minor  for  such  time  only  as  to  enable  him  to  purchase 
a  drink  is  not  a  violation  of  the  conditions  of  the  bond. 

The  evidence  is  also  suj£cient  to  support  the  verdict  and  judgment 
upon  the  other  branch  of  the  case. 
The  judgment  of  the  District  Court  is  in  all  things  aflSrmed. 

AffirvMd. 

Writ  of  error  granted;  judgment  aflSrmed  in  part;  reversed  and  ren- 
dered in  part. 
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St.  liOuis  Southwestern  Railway  Company  op  Texas  v. 

Z.  T.  McIntyee. 

Decided  June  18,  1904. 

1.— Contract — Law  of  Forum— Public  Policy. 

The  rule  that  a  contract  valid  where  made  is  valid  everywhere  is  sub- 
ject to  the  exception  that  where  the  contract  contravenes  the  settled  policy 
of  the  law  of  the  State  where  it  is  sought  to  be  enforced,  is  terms  will  not  be 
upheld, — as  in  case  of  a  contract  operating  to  exempt  a  common  carrier  in 
part  from  liability  for  loss  of  goods  resulting  from  its  own  negligence. 

2^— Same — Common  Carriei^— Limiting  Liability. 

Plaintiff  shipped  by  rail  household  goods  worth  $300,  the  bill  of  lading 
reciting  that  in  consideration  of  a  reduced  rate  the  carrier  should  be  liable, 
in  case  of  loss  of  the  goods,  only  at  the  rate  of  $6  per  100  pounds.  No  other 
freight  rate  than  the  one  paid  was  offered  the  shipper,  and  the  railroad  agent 
was  not  authorized  to  contract  at  any  other  rate.  The  goods  were  destroyed 
by  fire  en  route,  and  at  $5  per  100  pounds  the  carrier's  liability  would  have 
been  |63.  Held  that,  even  if  the  clause  of  the  contract  limiting  the  liability 
was  valid  in  South  Carolina,  where  the  contract  was  made,  it  must  be  held 
invalid  in  Texas  because  the  difference  between  the  value  of  the  property  and 
the  stipulated  liability  was  so  great  as  to  render  it  unreasonable,  and  it  did 
not  appear  that  the  parties  to  the  contract  mutually  understood,  intended 
and  agreed  upon  $5  per  100  pounds  as  stipulated  damages  in  case  of  loss  of 
the  property.  '  g 

3^— Common  Carriers — Presumption   of   Negligence  from  Loss. 

Where  in  an  action  against  a  carrier  for  the  value  of  goods  shown  to 
have  been  lost  in  transit  no  evidence  is  offered  to  explain  the  loss  or  show 
the  absence  of  negligence,  the  law  presumes  the  loss  to  have  been  occa^iona^ 
by  the  carrier's  negligence. 

4rf— Evidence — Letters— Agency. 

A  letter  received  by  due  course  of  mail,  purporting  to  be  written  by  the 
general  claim  agent  of  a  railroad  corporation,  and  upon  its  printed  letter 
heads,  in  reply  to  a  letter  addressed  to  the  corporation  or  to  such  claim 
agent  and  sent  through  the  mail  is  presumptively  genuine  and  authorized,  and 
is  admissible  in  evidence  without  further  proof  that  such  person  is  the  gen- 
eral claim  agent  of  the  corporation  or  that  the  letter  was  written  by  the 
party  by  whom  it  purports  to  be  signed. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  Hon. 
Tom  C.  Bradley. 

E,  B,  Perkins,  McReynolds  &  Hay,  and  Head  &  Dillard,  for  appellant. 

R.  M.  Rowland,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee,  Z.  T.  McIntyre,  sued  ap- 
pellant, the  St.  Louis  Southwestern  Railway  Company  of  Texas,  in  the 
County  Court  of  Fannin  County,  Texas,  to  recover  the  sum  of  $500, 
the  alleged  value  of  five  boxes  of  household  goods  shipped  by  appellee 
at  Spartanburg,  S.  C,  January  5,  1903.  Appellee  alleged  that  said 
goods  were  delivered  to  the  Southern  Railway  Compiiny  to  be  trans- 
ported over  the  line  of  said  railway  company  and  other  connecting  car- 
riers, destined  to  Ladonia,  Texas ;  that  the  goods  were  delivered  to  and 
accepted  by  the  appellant,  and  by  its  negligence  were  lost  to  plaintiff 
while  in  the  possession  of  appellant. 

The  defendant  by  its  amended  answer  pleaded  specially,  among  other 
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things^  that  the  bill  of  lading  and  shipping  contract  under  whicn  said 
goods  were  transported,  stipulated  that  *'the  shipper  may  elect  to  accept 
the  conditions  printed  on  the  face  and  back  hereof  and  the  reduced  rate 
applying  thereunder,  or  may,  as  provided  below,  require  the  carriage  of 
the  property  at  the  carrier's  liability/'  and  in  the  event  of  loss  or  dam- 
age to  sucli  goode,  the  value  of  same  was  limited  to  $5  per  hundred 
pounds  of  the  weight  of  same;  that  such  goods  weighed  1260  pounds, 
and  if  it  was  liable  in  any  sum  to  appellee,  it  was  in  a  sum  not  exceed- 
ing $63 ;  that  said  goods  were  transported  at  a  reduced  rate,  and  that  tlie 
contract  being  made  in  South  Carolina,  where  it  was  to  be  partly  per- 
formed, same  was  valid,  reasonable  and  binding,  and  prayed  that  in  the 
event  a  recovery  should  be  had  against  it,  it  would  be  for  a  sum  not  ex- 
ceeding $63.  Exceptions  were  sustained  to  this  special  answer,  and 
the  case  tried  without  a  jury  on  the  23d  day  of  October,  1903,  and  judg- 
ment rendered  in  favor  of  the  appellee  for  the  sum  of  $300. 

Appellant  excepted  to  the  judgment  of  the  court  below,  and  has  per- 
fected its  appeal  to  this  court. 

The  evidence  is  sufficient  to  establish  the  following  facts:  That  on 
January  5,  1903,  in  Spartanburg,  S.  C,  the  Southern  Railway  Com- 
pany received  and  accepted  from  plaintiff,  Z.  T.  Mclntyre,  five  boxes  of 
household  goods,  weighing  1260  pounds,  to  be  transported  by  said 
Southern  Railway  Company  and  connecting  carriers  from  Spartan- 
burg to  Ladonia,  Texas,  and  to  be  delivered  at  Ladonia  to  said  Z.  T. 
Mclntyre,  the  consignee. 

At  the  time  of  the  delivery  of  said  goods  to  the  carrier  at  Spartan- 
burg, plaintiff  paid  said  carrier  the  freight  charges  demanded  for  a 
through  shipment  of  the  same  from  Spartanburg  to  Ladonia,  which 
freight  charges  were  $26.33. 

The  Southern  Railway  Company  issued  and  caused  to  be  delivered 
to  plaintiff  a  bill  of  lading  which  recites,  among  other  things,  that  in 
consideration  of  a  reduced  freight  rate  granted  to  plaintiff,  he  agrees 
to  be  bound  by  the  following  notation  or  stipulation  written  on  the  face 
of  the  bill  of  lading :  '^alue  limited  to  $5  per  100  pounds,  in  case  of 
loss  or  damage."  Plaintiff's  son  attended  to  the  shipping  of  the  good^ 
and  received  said  bill  of  lading,  and  nothing  was  said  between  plain- 
tiff, or  his  son,  and  the  Southern  Railway  Company  about  the  value  of 
the  good  shipped,  or  about  any  other  freight  rate  than  the  one  the 
goods  were  shipped  under. 

The  agents  of  the  Southern  Railway  Company  at  Spartanburg  were 
not  authorized  to  accept  a  shipment  of  this  character  at  any  other  freight 
rate  than  the  one  they  charged  plaintiff ;  plaintiff  was  offered  no  choice 
between  the  rat5  he  paid  and  some  other  rate;  and  there  was  no  con- 
sideration for  the  stipulation  limiting  the  value  of  the  goods  to  $5  per 
100  pounds  in  case  of  loss  or  damage. 

In  the  due  course  of  transportation  said  five  boxes  of  household  goods 
were  delivered  by  one  of  the  carriers  oyer  whose  lines  they  were  routed, 
/)  the  defendant,  the   St  Louis   Southwestern  Railway  Company  of 
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Texas ;  defendant  in  its  capacity  of  common  carrier  accepted  said  goods 
for  transportation  by  it  over  its  line  toward  Ladonia,  the  point  of  desti- 
nation, but  defendant  did  not  complete  the  carriage  undertaken  by  it; 
none  of  the  goods  in  question  ever  reached  Ladonia,  but  were  totally 
destroyed  by  fire  while  on  defendants  line  of  railway  and  in  defend- 
ant's possession. 

On  the  trial  of  this  case  the  defendant  offered  no  evidence  whatever 
to  explain  the  circumstances  connected  with  the  destruction  of  the 
goods,  and  to  rebut  the  legal  presumption  of  negligence.  In  Ladonia, 
and  at  the  time  the  goods  should  have  been  delivered,  the  value  of  the 
same  amounted  to  the  sum  of  $300,  and  plaintiff  was  damaged  $300  by 
the  loss  of  his  goods. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  sustaining  appellee's  exceptions  to  appellant's  special  answer. 
The  question  arising  upon  this  ruling  of  the  court  is  substantially  pre- 
sented by  other  assignments  of  error  predicated  upon  the  exclusion  of 
evidence  and  the  supposed  erroneous  conclusions  of  law  reached  by  the 
court  below,  and  such  assignments  need  not  be  discussed  in  detail. 

Appellant's  contention,  as  shown  by  these  assignments,  is  in  effect 
that  the  contract  of  shipment  having  been  made  and  to  be  partly  per- 
formed in  the  State  of  South  Carolina,  the  laws  of  that  State  govern 
in  the  interpretation  and  enforcement  of  said  contract;  that  under  the 
law  of  South  Carolina  a  common  carrier  may  by  contract  limit  its  lia- 
bility or  the  amount  of  damages  which  may  be  recovered  against  it  for 
loss  or  injury  to  property  sustained  by  reason  of  its  own  negligence; 
that  by  the  terms  of  the  bill  of  lading  in  the  shipment  under  considera- 
tion, appellant's  liability  was  limited  in  the  event  of  the  loss  of  the 
properl^  shipped  to  $5  per  100  pounds,  and  plaintiff's  recovery  should 
be  limited  accordingly. 

The  general  rule  undoubtedly  is,  that  a  contract  valid  where  made 
is  valid  anywhere.  But  to  this  general  rule,  however,  is  the  univer- 
sally recognized  and  firmly  established  exception  that  where  the  con- 
tract contravenes  the  settled  policy  of  the  law  of  the  State  where  sought 
to  be  enforced,  its  terms  will  not  be  upheld.  In  such  case  the  comity 
existing  between  the  States  upon  which  the  general  rule  above  stated  is 
founded,  will  not- be  allowed  to  thwart  or  interfere  with  the  public 
policy  of  the  State  of  the  forum. 

It  may  be  doubted  whether  the  contract  in  question  here  would  be 
enforced  in  South  Carolina.  The  decision  of  the  court  of  that  State, 
offered  in  evidence,  as  shown  by  the  bill  of  exception  in  support  of  ap- 
pellant's theory  and  contention  that  it  would  be,  is,  we  think,  distin- 
guishable on  the  facts  from  the  case  at  bar.  In  the  South  Carolina 
case  there  was  a  shipment  of  hogs  under  a  special  contract  signed  by  the 
shipper,  which  contained  stipulations  "that  the  hogs  were  to  be  shipped 
upon  the  following  contract,  terms  and  conditions,  which  are  admitted 
by  me  to  be  just  and  reasonable.'*  The  conditions  of  this  contract,  upon 
which  the  shipment  was  made,  necessary  to  state,  are  as  follows :    "And 

36   Civ.— 26 


4:02  .    St.  L.  S.  W.  Et.  Co.  v.  McInttbb. 

I  further  agree  that  in  the  event  the  said  East  Tennessee^  Virginia  & 
Geotgia  Eailway,  or  any  of  said  connecting  transportation  companies, 
shall  become  or  be  held  liable^  for  any  reason  or  on  any  accomit,  for  any 
injury  to  or  for  the  death  of  any  of  said  stock,  the  valuation  of  injury  or 
loss  shall  in  no  event  exceed  the  following:  For  stallions  or  jacks, 
$200 ;  for  horses  or  mules,  $100  each ;  for  cattle,  $30  each,  and  for  other 
^tock,  $5  each/'  In  stating  the  case  the  court  says :  *^ere  the  plain- 
tiffs, in  consideration  of  the  reduced  rate  of  $98  per  car  load,  have  agreed 
that  in  case  of  loss  the  carrier  shall  be  liable  only  for  the  valuation 
stated  in  such  agreement^  to  wit,  four  hogs,  $5  each;'^  and  argues  the 
case  apparently  upon  the  hypothesis  that  the  parties  fairly  entered 
into  a  contract  in  which  the  value  of  the  property  shipped  was  ascer- 
tained and  mutually  agreed  upon,  and  that  the  shipper  /Tiaving  reaped 
the  advantage  obtained  by  the  special  contract,  must  as  a  matter  of 
common  justice  bear  the  burden  which  such  contract  imposes/'  and 
consistent  therewith,  hold  that  proof  that  the  hogs  were  worth  more 
than  the  value  agreed  upon  was  inadmissible.  In  the  case  we  are  con- 
sidering an  ordinary  bill  of  lading  was  issued  by  the  initial  carrier's 
agent,  but  not  signed  by  appellee  or  anyone  for  him.  There  is  no  pre- 
tense that  the  value  of  the  several  articles  of  household  goods  shipped 
was  discussed  and  agreed  upon ;  certainly  the  bill  of  lading  or  contract 
does  not  fix  any  value  upon  them.  The  stipulation  in  the  bill  of  lading, 
on  the  contrary,  is  simply  an  arbitrary  limitation  of  the  amount  of 
appellant's  liability  in  case  of  loss  to  $5  per  100  pounds  weight  of  said 
property,  without  reference  to  its  value.  Appellant's  agent  at  Spar- 
tanburg testified  that  he  was  not  authorized  to  quote  appellee  any  other 
rate  than  the  one  charged  him,  and  could  have  made  him  no  other.  If, 
however,  it  be  conceded  that  under  the  judicial  decisions  of  South  Caro- 
lina the  contract  in  the  present  case  would  be  enforced  and  plaintiflPs 
recovery  limited  to  $5  per  100  pounds  of  the  freight  shipped,  or  in  the 
aggregate  to  $63,  still  we  are  not  prepared  to  hold  that  it  should  be  done 
in  this  State.  We  are  of  the  opinion  that  the  stipulation  can  not  be 
legally  enforced  in  this  State  so  as  to  limit  the  liability  of  the  appellant 
to  $5  per  100  pounds  of  the  freight  shipped.  There  is  such  discrepancy 
in  the  actual  value  of  the  property  as  shown  by  the  evidence  and  the 
amount  to  which  appellant's  liability  was  limited  by  the  terms  of  the 
bill  of  lading  as  rendered  the  contract  unreasonable  and  invalid.  The 
actual  value  was  $300,  and  the  amount  of  appellant's  liability  limited  to 
$()3.  The  limitation  of  appellant's  liability  was  unreasonably  dispro- 
portionate to  the  freight  charged,  and  it  can  not  be  said,  under  the  evi- 
dence contained  in  the  record,  that  the  terms  of  the  bill  of  lading  lim- 
iting appellant's  liability  to  $5  per  100  pounds  of  the  property  shipped 
were  fully  understood  and  agreed  to  by  appellee  as  the  owner  of  the 
goods,  or  by  his  agent,  and  mutually  intended  as  stipulated  damages 
that  could  be  recovered  in  case  the  property  should  be  lost. 

The  case  of  Galv^ton  H.  &  S.  A.  Ey.  Ry.  Co.  v.  Ball,  80  Texas,  602, 
was  a  suit  to  recover  the  value  of  a  barrel  of  ?vhisky  shipped  from 


St.  L.  S.  W.  By.  Co.  v.  McIntybb.  403 

Kentucky  to  San  Antonio^  whicn  was  lost  or  destroyed  in  transit.  De- 
fendant company  pleaded  certain  stipulations  claimed  to  be  a  part  of  the 
bill  of  lading  as  exempting  it  from  full  liability,  or  limiting  its  liability 
to  $20,  the  value  of  the  property  at  the  place  of  shipment.  These 
stipulations  were  not  sustained.  In  discussing  the  question  the  court 
said:  *TV^e  are  of  the  opinion  that  the  stipulation  is  void  under  the 
facts  of  the  case.  ♦  •  ♦  The  liability  of  a  common  carrier  to  make 
compensation  for  goods  or  property  lost  by  it  extends  at  common  law 
not  only  to  the  duty  imposed  upon  it  by  law  to  safely  transport  the 
goods,  but  also  to  its  responsibility  to  make  reparation  by  way  of  dam- 
ages in  favor  of  the  owner  of  the  property  to  the  fullest  extent  fixed 
and  allowed  by  law  in  such  cases.  Any  agreement  that  diminishes  or 
destroys  its  liability  in  either  of  these  respects  would  be  contrary  to  pub- 
lic policy  and  void, — certainly  when  the  loss  is  attributable  in  the  eyes 
of  the  law  to  the  negligence  of  the  carrier.^' 

Again,  the  remarks  of  Judge  Sta3rton  in  the  case  of  the  Southern  P. 
Ry.  Co.  V.  Maddox,  76  Texas,  300,  which  was  a  shipment  of  mules,  we 
think  peculiarly  applicable  to  the  facts  of  the  case  under  discussion.  He 
says:  "The  contract  provided  that  the  carriers  should  not  be  liable 
for  a  greater  sum  per  head  than  therein  stated,  though  the  real  value 
might,  as  was  shown  to  be  the  case,  be  more  than  the  highest  sum 
named.  In  the  absence  of  some  law  which  authorizes  a  common  car- 
rier to  relieve  itself  by  contract  from  liability  resulting  from  the  negli- 
gence of  itself  or  employes,  it  is  well  settled  that  this  can  not  be  done.'' 
In  this  connection  we  will  state  that  there  was  no  evidence  oflfered  on 
the  trial  of  the  case  we  are  considering  to  explain  the  loss  of  appellee's 
goods,  or  show  the  absence  of  negligence  on  appellant's  part  with  refer- 
ence thereto.  In  such  case  we  understand  it  is  well  settled  that  the 
law  presumes  the  loss  to  have  been  occasioned  by  the  carrier's  negli- 
gence. We  conclude  that  even  if  appellee's  son  was  authorized  to  agree 
with  appellant  upon  the  valuation  of  the  property  shipped  and  to  fix 
such  valuation  as  the  amount  recoverable  by  appellee  in  case  said  prop- 
erty was  lost,  the  same  was  not  exercised ;  that  the  amount  to  which  ap- 
pellant's liability  was  attempted  to  be  limited  was  arbitrarily  fixed  by 
appellant,  and  was  an  effort  on  its  part  to  diminish  its  liability  in  the 
event  of  the  loss  or  damage  to  the  property  through  its  negligence ;  that 
such  restriction  of  its  liability  was  unreasonable,  against  the  settled 
policy  of  the  law  of  this  State,  and  void.  That  if  valid  under  the  law 
of  South  Carolina,  where  the  contract  was  made,  for  the  reasons  stated 
it  can  not  be  enforced  in  the  tribunals  of  this  State.  Missouri  P.  Ry. 
Co.  V.  Harris,  67  Texas,  169;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Greathouse, 
83  Texas,  104;  Houston  &  T.  C.  Ry.  Co.  v.  Williams,  31  S.  W.  Rep., 
656;  Sanger  v.  Jesse  French  Piano  Co.,  21  Texas  Civ.  App.,  523,  52 
S.  W.  Rep.,  623 ;  Building  and  Loan  Assn.  v.  GriflBn,  90  Texas,  480,  39 
S.  W.  Rep.,  660 ;  Pennsylvania  Ry.  Co.  v.  Hughes,  51  Atl.  Rep.,  990 ; 
Railway  v.  Stone  (Tenn.),  79  S.  W.  Rep.,  1031. 

Having  reached  the  above  conclusions^  it  follows  that  there  was  no 
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error  in  oyerruling  appellant's  application  for  a  continuance,  and  that 
the  case  should  be  affirmed  unless  the  trial  court  erred  in  admitting  the 
letters  in  evidence,  as  shown  by  appellant's  third  assignment  of  error. 
The  letters  offered  and  admitted  over  appellant's  objections  are  as  fol- 
lows: 
"Cotton  Belt  Eoute.     St.   Louis    Southwestern   Railway   Company  of 

Texas.    Accounting   Department.     Freight   Claim   Division.     R.    C. 

Hancock,  Freight  Claim  Agent.     In  your  reply  please  refer  to  W-  R. 

217. 

"Tyler,  Texas,  Jan.  20,  1903.— Mr.  Z.  T.  Mclntyre,  Ladonia,  Texas: 
Dear  Sir. — Five  boxes  household  goods  consigned  to  yourself  at  Ladonia 
were  destroyed  by  fire  on  this  line  January  11th.  Please  send  us  your 
claim  for  value  of  this  shipment,  supported  by  original  bill  of  lading, 
when  same  shall  have  prompt  attention.  Yours  truly,  R.  C.  Hancock, 
F.  C.  A.  $63.00." 
''Cotton  Belt  Route.     St.   Louis    Southwestern   Railway   Company   of 

Texas.     Accounting  Department.     Speight  Claim  Division.  ,  In  your 

reply  refer  to  claim  35250. 

"Tyler,  Texas,  April  21,  1903.— Mr.  Z.  T.  Mclntyre,  Ladonia,  Texas: 
Dear  Sir. — ^Referring  to  your  claim  for  value  of  household  goods  shipped 
from  Spartansburg,  S.  C,  January  5,  1903,  to  yourself  at  Ladonia* 
Texas,  and  which  goods  were  destroyed  by  fire  on  this  line: 

"These  goods,  as  you  know,  were  shipped  under  a  bill  of  lading  limit- 
ing the  liability  of  the  railroads  in  event  of  loss  or  destruction  to  $5  per 
100  pounds,  and,  in  view  of  this  contract,  which  I  will  say  is  valid  and 
binding  by  the  laws  of  South  Carolina,  you  were  quoted  a  lower  rate 
than  could  otherwise  have  been  obtained,  or  a  lower  rate  than  would 
have  been  given  if  the  carriers  had  assumed  all  the  risks  of  transporta- 
tion at  what  these  goods  may  have  been  worth.  We  can  see  no  reason, 
therefore,  why  terms  of  this  contract  should  not  be  adhered  to,  and 
according  to  the  same,  the  goods  weighing  1260  pounds,  we  would  owe 
you  just  $63.  If  the  amount  will  be  accepted  in  full  and  satisfactory 
settlement  of  this  claim,  please  draw  without  exchange  on  J.  W.  Hogan, 
treasurer  of  this  company,  Tyler,  Texas,  for  $63,  receipt  for  the  money 
on  forms  next  attached  to  accompany  your  draft,  which  will  be  paid  at 
sight.    Yours  truly,  R.  C.  Hancock,  F.  C.  A.'* 

The  objections  urged  to  the  introduction  of  the  above  letters  were: 
"(1)  Because  same  were  irrelevant  and  immaterial;  (2)  they  have  no 
reference  to  any  issues  in  this  case;  (3)  that  the  testimony  and  facts 
contained  in  same  are  hearsay;  (4)  that  the  execution  of  said  letters 
had  not  been  proved;  (5)  it  was  not  shown  that  they  came  from  any 
person,  agent  or  employe  of  the  defendant  or  person  connected  with  it 
in  any  capacity  authorizing  any  statement  made  on  behalf  of  defendant 
that  can  bind  the  defendant  in  any  manner.''  It  will  be  observed  that 
the  letters  objected  to  were  written  on  what  purports  to  be  the  letter 
heads  of  appellant.  These  letter  heads  bear  the  appellant's  corporate 
name,  appear  to  have  been  prepared  for  the  use  of  its  "Accounting  De- 
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partment,  Freight  Claim  Division/'  and  the  person,  B.  C.  Hancock, 
whose  name  is  signed  thereto,  is  therein  represented  to  be  its  freight 
claim  agent.  The  contents  of  these  letters  show  perfect  familiarity  on 
the  part  of  the  said  E.  C.  Hancock  with  the  nature  of  appellee's  prop- 
erty and  the  points  from  and  to  which  the  shipment  was  made.  It  is 
shown  that  in  obedience  to  the  request  contained  in  the  first  letter,  ap- 
pellee sent  to  the  said  E.  C.  Hancock  his  claim  for  damages,  together 
with  the  original  bill  of  lading  issued  to  him  at  Spartanburg,  S.  C.  In 
reply  to  this  he  received  the  following  postal  card,  which  was  introduced 
in  evidence  on  the  trial  of  this  case  and  not  objected  to,  viz : 
''Form  234  A.     11-1902-500-C.     St.  Louis  Southwestern  Eailway  Co. 

of  Texas.    Accounting  Department.    Freight  Claim  Division. 

*^Tyler,  Tex., ,  190 — .    Dear  Sir :    We  are  this  day  in  receipt  of 

papers  in  the  following  claims : 


Your  No.  Our  No.  Nature  of  Claim.        Amount. 

35250  L.  D.  639.16 


and  same  shall  have  prompt  attention.  If  any  further  communication 
is  necessary,  please  refer  to  our  number.  B.  C.  Hancock,  Freight  Claim 
Agent.'' 

Afterwards,  on  April  21,  1903,  the  second  letter  above  set  out  was 
received  by  appellee  at  Ladonia  in  the  due  course  of  mail.  As  other 
circumstances  showing  that  the  said  E.  C.  Hancock  was  the  agent  of 
appellant,  and  in  writing  said  letters  was  acting  within  the  scope  and 
line  of  his  employment,  it  appears  that  the  attorney  of  appellant  had 
corresponded  with  him  a  short  time  before  the  trial  of  this  case  in  re- 
gard thereto,  and  had  in  his  possession  at  the  trial  a  letter  from  Han- 
cock relative  to  the  same,  and  declined,  upon  the  request  of  appellee's 
counsel,  to  produce  it  to  be  used  in  evidence,  for  the  reason  that  it  was 
his  private  correspondence.  He  stated,  however,  that  the  letter  received 
from  Hancock  was  written  on  a  printed 'letter  of  appellant  similar  to 
those  in  evidence  and  signed  'H.  C.  Hancock,  F.  C.  A."  It  also  appears 
that  upon  the  trial  of  the  cause  appellant's  said  attorney  had  in  his  pos- 
session and  offered  in  evidence  the  original  bill  of  lading  sent  by  appel- 
lee to  the  said  Hancock. 

The  rule  is  well  established  that  the  acts  and  declarations  of  the  agent 
are  inadmissible  to  establish  agency;  but  as  said  by  Judge  Stephens  in 
Stiff  V.  Fisher,  21  S.  W.  Eep.,  294,  'It  is  not  required  that  the  proof 
of  agency  be  full  and  satisfactory  before  such  acts  and  declarations  are 
admissible."  It  is  believed  that  the  facts  and  circumstances  shown  on 
the  trial  in  the  court  below,  taken  together,  are  sufficient  to  establish 
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that  B.  C.  Hancock  was  appellant'g  agent^  clothed  with  authority  to  ad- 
just and  settle  claims  against  it  of  the  character  of  appellee's  claim. 

That  "a  letter  received  by  due  course  of  mail,  purporting  to  be  written 
by  the  managing  agent  of  a  corporation,  in  reply  to  a  letter  addressed 
to  the  corporation  and  sent  through  the  mail,  is  presumptively  genuine 
and  authorized,  and  is  admissible  in  evidence  without  further  proof  that 
such  person  is  the  managing  agent  of  such  corporation  or  that  the  letter 
was  written  by  the  party  by  whom  it  purports  to  be  signed,'*  seems  to 
be  well  recognized.  Missouri  P.  Ry.  Co.  v.  (Jorman,  84  Texas,  141; 
Armstrong  v.  Advance  Thresher  Co.  (S.  D.),  67  N.  W.  Eep.,  1131; 
Bloom  V.  State  Ins.  Co.,  94  Iowa,  359.  The  letter  dated  Tyler,  Texas, 
April  21,  1903,  quoted  above,  was  in  reply  to  appellee's  communication 
to  appellant  in  which  his  claim  for  damages  sued  for  in  this  case,  to- 
gether with  the  original  bill  of  lading,  was  sent  to  appellant  at  its  re- 
quest, and  received  by  Hancock  in  the  due  course  of  mail.  This  letter 
tended  in  part  to  establish  the  same  facts  as  the  first  letter,  and  if  the 
first  letter  does  not  fall  within  the  rule  above  announced,  we  regard  its 
admission  in  evidence  harmless,  in  view  of  the  other  testimony  in  the 
case. 

Our  conclusion  is  that  there  was  no  reversible  error  in  admitting  said 
letters,  and  that  the  judgment  of  the  court  below  should  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 


J 
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American  Express  Company  v.  M.  S.  Ogles. 

Decided  June  18,  1904. 

1^— Carriers— Express  Company— Shipment  of  Horses— Injury  to  Attendant* 

An  express  company  contracted  with  plalntifTs  brother  to  transport  cer* 
tain  race  horses,  the  contract  providing  that  certain  parties  therein  named 
should  accompany  the  horses.  Plaintiff  was  not  named  among  such  parties, 
but  his  brother  pointed  him  out  to  the  express  agent  as  one  of  the  men  to 
accompany  the  horses,  and  no  objection  was  made  by  the  agent  or  by  the 
conductor  of  the  train.  Held,  that  plaintiff  was  a  passenger  and  entitled 
to  protection  as  such  against  negligent  Injury  occurring  during  the  trans- 
porta  tion. 

2w— Same — Liability  of  Express  and  Railway  Company. 

The  express  company  engaged  a  train  from  the  railway  company  for 
the  transportation  of  the  horses  and  sent  an  agent  along  in  charge.  While 
the  railway  company  was  operating  the  train  over  its  own  tracks  for  the 
express  company  plaintiff  was  injured  through  the  negligence  of  the  rail- 
way company  in  having  a  defective  track  which  produced  a  wreck,  causing 
the  horses  to  knock  down  a  scantling  in  the  partition  of  the  cars,  which  fell 
.upon  plaintiff, — the  Insecure  fastening  of  the  scantling  being  the  negligence 
of  the  express  company.  Held,  that  the  negligence  of  the  railway  company 
was  a  Jointly  concurring  cause  of  the  injury,  and  did  not  exempt  the  express 
company  from  liability  therefor. 

8d— Same— Railway  Company  as  Agent  of  Express  Company. 

Under  the  facts  the  express  company  was  responsible  for  the  negligence 
of  the  railway  company  which  was  a  mere  agent  employed  by  it  in  the 
transportation  of  the  horses,  and  It  was  therefore  immaterial,  so  far  as  the 
express  company  Is  concerned,  that  the  court's  charge  restricted  plaintiff's 
right  of  recovery  to  the  latter  company's  negligence. 

4^— Same— Evidence. 

There  was  no  error  In  admitting  the  testimony  of  plaintiff  to  the  effect 
that  no  one  complained  of  his  presence  on  the  car. 

Appeal  from  the  District  Court  of  Van  Zianit  Tried  below  before 
Hon.  R  W.  Simpson. 

Alexander  £  Thompson  and  J.  A.  Oermany,  for  appellant. 

Wynn  &  Blanks,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^This  suit  was  instituted  by  ap- 
pellee against  the  appellant,  the  American  Express  Company,  to  recover 
damages  for  personal  injuries  sustained  by  him.  There  was  a  verdict 
for  plaintiff  and  defendant  appealed. 

Conclusions  of  Fact. — M.  S.  Ogles,  appellee,  is  a  citizen  of  Van  Zandt 
County.  The  American  Express  Company  is  a  corporation  engaged  in 
operating  its  line  through  the  States  of  Missouri,  Illinois,  New  York  and 
the  Dominion  of  Canada.  It  also  traverses  the  State  of  Texas  and  has 
a  local  agent  in  Van  Zandt  County.  On  the  5th  of  June,  1902,  said 
express  company  entered  into  a  contract  with  J.  J.  Ogles,  at  St.  Louis, 
Mo.,  whereby  for  a  valuable  consideration  it  agreed  and  undertook  to 
transport  and  forward  for  said  J.  J.  Ogles  certain  race  horse?  from  St. 
Louis  to  Amagon,  Province  of  Ontario,  Canada.  As  a  part  of  said  con- 
tract and  incident  thereto,  it  was  agreed  that  certain  parties  therein 
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named  should  accompany  and  take  charge  of  said  horses  to  the  point 
of  destination.  The  name  of  the  appellee^  M.  S.  Ogles,  is  not  among 
the  number  so  named  in  the  written  contract.  But  before  the  horses 
were  loaded  J.  J.  Ogles  pointed  out  to  the  agent  of  the  express  company 
his  brother,  M.  S.  Ogles,  and  stated  to  him  that  he  wanted  his  said 
brother  to  accompany  the  horses  as  an  attendant,  and  he  did  so  accom- 
pany them,  with  the  knowledge  and  consent  of  the  agent  of  the  express 
company  and  of  the  conductor  of  the  train. 

The  train  left  St.  Louis  on  the  5th  of  June,  and  on  the  6th  of  June 
and  when  within  about  eighteen  miles  of  the  town  of  Bellefontaine,  in 
the  State  of  Ohio,  it  ran  into  an  open  switch,  causing  a  serious  wreck 
of  the  train,  and  in  which  the  appellee  received  the  injuries  here  com- 
plained of.  The  cars  in  which  the  horses  were  transported  were  ex- 
press cars  and  were  partitioned  off  in  stalls  by  the  express  company.  The 
partitions  consisted  of  two  by  four  inches  upright  pieces,  which  were 
to  be  nailed  to  the  floor  of  the  car  and  then  nailed  to  the  joists  at  the 
top  of  the  car.  They  then  used  a  one  by  six  for  the  side  pieces.  There 
were  no  cleats  on  each  side  of  the  upright  pieces  at  the  bottom.  Prior 
to  the  wreck  the  horses  were  quiet.  During  the  wreck  a  horse  knocked 
down  a  scantling  composing  a  part  of  a  partition,  which  fell  upon  ap- 
pellee, striking  him  across  the  shoulder  and  injuring  him,  whereby  he 
sustained  damages  in  the  amount  found  by  the  jury.  The  railroad  com- 
pany was  guilty  of  negligence  in  permitting  the  switch  to  be  open  at  the 
time;  and  the  express  company  was  negligent  in  not  properly  construct- 
ing  the  partitions  in  the  car  in  which  appellee  was  riding.  Such  negli- 
gence concurring  with  the  negligence  of  the  railroad  company  in  per- 
mitting its  switch  to  be  open  was  the  proximate  cause  of  appellee's  inju- 
ries.   Additional  findings  appear  in  the  opinion. 

Opinion. — 1.  It  is  contended  that  the  trial  court  erred  in  refusing  a 
special  charge  instructing  a  verdict  for  defendant  for  the  reason  that 
the  imdisputed  evidence  showed  that  the  defendant  express  company 
had  no  control  or  direction  over  the  movements  of  the  train  or  over  the 
track,  nor  any  control  as  to  who  should  ride  on  said  train,  except  cer- 
tain parties  named  in  the  live  stock  contract,  which  did  not  embrace  the 
plaintiff,  who,  so  far  as  defendant  was  concerned,  was  an  intruder,  and 
that  the  derailment  of  the  car  and  injuries  to  plaintiff  were  occasioned 
solely  by  reason  of  the  negligence  of  the  railway  company, — hence  de- 
fendants special  instruction  should  have  been  given. 

The  fact  that  the  name  of  appellee  did  not  appear  upon  the  written 
contract  as  one  of  the  attendant  who  was  to  accompany  the  shipment 
and  care  for  the  horses  under  the  evidence,  was  in  our  opinion  unim- 
portant. He  was  accompanying  the  horses  as  an  attendant  with  the 
knowledge  and  consent  of  the  agents  of  the  express  company  and  of  the 
conductor  of  the  train,  and  the  jury  so  found.  Under  this  finding  he 
was  a  passenger  and  entitled  to  protection  as  such.  Gull  C.  &  S.  P. 
By.  Co.  V.  Carter,  71  S.  W.  Sep.,  73. 
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2.  It  is  insisted  that  the  court  erred  in  charging  the  jury  as  follows : 
"So  if  you  find  from  a  preponderance  of  the  evidence  that  plaintiff  was 
on  the  car,  as  aforesaid,  then  if  you  find  further  that  the  stalls  in  the 
car  were  carelessly  and  loosely  nailed  up  in  such  manner  as  a  very 
cautious  and  prudent  person  would  not  have  done  under  the  same  cir- 
cumstances, taking  into  consideration  the  use  to  which  the  car  was  to  be 
put;  and  if  you  further  find  that  the  plaintiff  was  injured  as  the  direct 
and  proximate  result  of  so  carelessly  and  loosely  nailing  up  the  stalls, 
if  you  should  find  them  so  constructed,  then  you  will  find  for  the  plain- 
tiff, although  you  may  find  that  some  negligent  act  of  the  railway  com- 
pany over  whose  road  the  car  was  being  carried  contributed  to  and  con- 
curred with  the  negligence,  if  any,  of  the  express  company." 

The  contention  of  appellant  is  that  it  must  be  held  as  a  matter  of 
law  imder  the  undisputed  evidence  that  the  negligence  of  the  railway 
company  resulting  in  the  wreck  was  the  sole  occasion  of  the  injury,  and 
that  the  negligence  averred  against  appellant  was  too  remote.  The  evi- 
dence shows  that  the  cars  which  composed  the  train  upon  which  the 
horses  were  being  transported  at  the  time  of  the  wreck  were  the  prop- 
erty of  the  Big  Four  Eailway  Company,  and  the  train  was  being  oper- 
ated by  the  conductor  and  agents  of  that  company  over  a  road  owned 
by  it.  It  is  argued  that  this  being  so,  and  the  evidence  showing  the 
injury  to  have  proximately  resulted  from  the  negligence  of  the  railway 
company,  the  appellant  is  not  liable.  The  trial  court  seems  to  have 
adopted  the  view  that  the  express  company  would  not  be  liable  imless 
it  was  guilty  of  negligence  and  such  negligence  proximately  caused  the 
injuries.  The  appellee  insists  that  the  express  company,  being  a  com- 
mon carrier  and  having  undertaken  to  forward  the  horses,  is  liable  for 
the  negligence  of  the  agencies  employed  by  it  in  making  such  shipment. 

By  the  terms  of  the  contract  the  appellant  agreed  '%  forward  to  the 
point  reached  by  the  express  company,  which  is  nearest  to  destination 
of  the  animals  hereinafter  mentioned,"  etc.  The  point  of  destination 
mentioned  is  Amagon,  Ontario.  It  is  not  contended  that  appellant  is 
not  a  common  carrier.  The  contention  seems  to  be  that  because  the 
appellant,  as  a  means  of  performing  its  contract  to  forward  the  horses 
to  Amagon,  Ontario,  employed  the  agency  of  the  railroad,  it  is  exempt 
from  losses  occurring  from  the  negligence  of  the  agents  and  servants 
of  such  railroad.  This  contention  is  not  sound.  Such  subsidiary  means 
of  transportation  was  merely  an  agency  employed  by  the  express  com- 
pany for  whose  acts  that  company  is  strictly  responsible.  Hutch  on 
Carr.,  sec.  70;  Buckland  v.  Adams  Exp.  Co.,  97  Mass.,  124;  Bank  of 
Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.,  174;  Hooper  v.  Wells,  27 
Cal.,  11. 

In  this  case  the  train  upon  which  the  appellee  was  riding  at  the  time 
he  was  injured  was  a  through  express  train,  employed  by  the  express 
company  to  transport  and  forward  the  race  horses,  and  their  equipment, 
owners  and  attendants.  It  was  an  extra  train  made  up  for  the  purpose 
of  carrying  these  horses.    The  express  company  obtained  the  cars  and 
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the  engine  by  which  they  were  pulled  from  the  Big  Four  Railway  Com- 
pany, for  the  purpose  of  making  this  shipment.  The  train  was  oper- 
ated by  the  servants  and  agents  of  said  railway  company  over  its  track. 
It  had  but  one  passenger  coach,  a  chair  car,  for  the  use  of  the  owners 
of  the  horses  and  their  employes.  The  shipment  was  accompanied  by 
the  messenger  of  the  express  company.  We  think  it  clear  under  the 
facts  that  the  express  company  became  and  was  responsible  for  the  negli- 
gence of  the  railway  company,  it  being  a  mere  agent  employed  by  it  for 
the  transportation  and  forwarding  of  the  horses.  In  addition  to  the 
authorities  above  cited,  ece  Byrne  v.  Kansas  City  Ry.  Co.,  61  Fed.  Eep., 
610;  Black  v.  Merchants  Transp.  Co.  (Tenn.),  6  S.  W.  Rep.,  881. 

CTnder  this  holding  it  is  immaterial,  so  far  as  appellant  is  concerned, 
that  the  court  restricted  the  right  of  recovery  by  appellee  to  the  negli- 
gence of  the  express  company  in  failing  to  use  proper  care  in  construct- 
ing the  stalls  for  the  horses.  The  charge  complained  of  is  more  favor- 
able to  appellant  than  the  law  requires.  It  seems  to  be  conceded  by 
appellant  that  the  railway  company  was  negligent,  and  it  contends  that 
such  negligence  was  the  proximate  cause  of  the  appellee's  injury.  If 
this  is  true,  it  follows,  under  the  views  above  expressed,  the  appellant, 
as  a  matter  of  law,  was  liable.  The  case  of  Railway  Co.  v.  Carter, 
supra,  decided  by  this  court,  is  cited  by  appellant  as  authority  for  the 
proposition  that  the  appellant  is  not  liable  in  this  case.  The  question 
there  decided  was  the  liability  of  a  railway  company  for  damages  to  an 
attendant  accompanying  a  shipment  of  race  horses  by  the  Wells-Fargo 
Express  Company,  in  an  express  car  which  was  being  hauled  by  the 
.  railroad  company  over  its  track,  for  injuries  resulting  from  a  defect  in 
such  track.  In  that  case  we  held  that  the  railroad  company  was  liable. 
The  question  whether  the  express  company  was  liable  was  not  before  us 
and  was  not  decided. 

It  would  seem  that  in  cases  like  the  present  both  the  express  company 
•  and  the  railroad  company  would  be  liable,  and  an  action  will  lie  in  favor 
of  the  injured  party  against  either  or  both  companies.  Hutch  on  Carr., 
sec,  70;  Cooley  on  Torts,  2  ed.,  p.  164;  New  Jersey  S.  Nav.  Co.  v.  Mer- 
chants Bank,  6  How.,  344.  The  cases  of  Burton  v.  Railway  Co.,  61 
Texas,  534,  and  San  Antonio  &  A.  P.  Ry.  Co.  v.  Adams,  6  Texas  Civ. 
App.,  109,  cited  by  appellant  are  not  in  point. 

The  contention  that  it  was  error  to  admit  the  testimony  of  plaintiff 
that  no  one  complained  to  him  as  to  his  presence  on  the  car,  is  not  sus- 
tained. The  evidence  was  admissible.  As  before  stated,  there  was 
evidence  that  the  appellant's  agent  as  well  as  the  conductor  of  the  train 
con{«ented  to  his  riding  as  an  attendant  of  the  horses. 

We  conclude  that  no  reversible  error  is  pointed  out  in  appellant's 
brief.    The  judgment  is  affirmed. 

Affirmed. 
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A.  G.  BOABD  ET  AL.  V.  A.  W.  BuCHANAN  ET  AL. 

Decided  June  20,  1904. 

Id — Local  Option  Election— Political  Subdivisions. 

The  statute  empowering  the  commissioners  court  to  order  a  local  option 
election  to  be  held  In  a  territory  which  is  less  than  the  whole  county  and  in- 
cludes more  than  one  of  the  political,  subdivisions  of  the  county  is  in  con- 
travention of  article  16.  section  20,  of  the  State  Constitution. 

2< — Same— Election  Precincts. 

The  combination  for  election  purposes  of  precincts  in  which  prohibition 
Is  in  force,  with  those  in  which  it  does  not  prevail  (the  entire  territory  being 
less  than  the  whole  county)   is  forbidden  by  the  Constitution. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott. 

Hume  &  Hume,  Doremus  £  Butler,  and  Aatin  <6  Bethea^  for  appel- 
lants. \ 

V.  B,  Hudson,  H.  L.  Borden,  and  Andrews,  Ball  &  Streetman,  for 
appellees. 

GILL,  Associate  Justice. — This  action  was  instituted  in  the  Dis- 
trict Court  of  Brazos  County  by  A.  W.  Buchanan,  T.  A.  Searcy  and 
J.  G.  Minkert  in  the  name  of  the  State  for  themselves  and  all  other 
signers  of  a  petition  for  a  local  option  election.  Its  purpose  was  to 
compel  the  Commissioners  Court  of  Brazos  Cotmty  to  order  an  election 
to  be  held  in  seven  of  the  eight  justice  precincts  in  the  county  to  deter- 
mine whether  the  sale  of  intoxicating  liquors  should  be  prohibited  in  the 
territory  described,  and  to  that  end  mandamus  was  prayed  for.  On  a 
hearing  of  the  application  the  trial  court  ordered  the  writ  to  issue  as 
prayed  for,  and  three  members  of  the  Commissioners  Court  have  ap- 
pealed. 

The  following  facts  were  alleged  by  tlie  applicants  and  shown  to  be 
true:  A.  G.  Board,  P.  H.  Arrington,  Dennis  Ballard,  W.  L.  Edge  and 
R.  J.  Doans  composed  the  Commissioners  Court  of  Brazos  County.  On 
the  10th  day  of  August,  1903,  applicants  presented  to  the  court  a  peti- 
tion signed  by  them  and  other  qualified  signers  amounting  in  number 
to  179,  praying  the  court  to  order  an  election  for  the  purpose  above 
named  in  the  territory  described  in  the  petition  as  constituting  a  sub- 
division of  Brazos  County.  The  territory  was  described  by  metes  and 
bounds  and  included  all  the  justice  precincts  in  the  county  except  pre- 
cinct No.  5.  The  incorporated  city  of  Bryan  was  included.  Prohibi- 
tion was  already  in  effect  in  precincts  3  and  6  imder  elections  duly  and 
legally  held  therein  respectively. 

The  coimty  had  many  years  ago  been  duly  subdivided  into  eight  jus- 
tice precincte  and  these  subdivisions  were  existent  at  the  time  of  the 
presentation  of  the  petition,  but  the  territory  described  in  the  petition 
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for  the  purposes  of  the  proposed  election  has  never  been  designated  by 
the  Commissioners  Court  for  the  purposes  of  a  local  option  election. 

The  number  of  qualified  voters  signing  the  petition  was  not  less  than 
one-tenth  in  number  of  the  total  vote  cast  for  Governor  at  the  next 
preceding  general  election  held  in  the  city  of  Bryan.  One  hundred  and 
twenty-nine  of  the  qualified  signers  resided  in  the  justice  precinct  in 
which  the  city  of  Bryan  was  situate  and  eighty  resided  within  the  cor- 
porate limits  of  the  city,  the  latter  being  less  than  10  per  cent  of  the 
city's  last  vote  for  Governor. 

Prohibition  is  not  in  force  in  the  entire  coimty,  no  election  ever  having 
been  held  for  that  purpose.  No  election  for  the  purpose  has  been  held 
in  the  territory  described  in  the  petition  within  two  years  next  preceding 
the  presentation  of  the  petition  to  the  Commissioners  Court  except  in 
precincts  3  and  6  as  above  shown.  On  August  18,  1905,  the  Commis- 
sioners Court  bemg  in  regular  session  considered  the  petition  and 
rejected  it  6n  the  ground  that  it  did  not  comply  with  the  requirements 
of  the  statute.  The  order  of  rejection  disclosed  the  reason  stated. 
Three  of  the  commissioners,  constituting  a  majority  of  the  court,  voted 
to  reject  it  and  two  voted  to  allow  it.  The  majority  only  resisted  the 
application  for  mandamus  and  are  appellants  here. 

In  disposing  of  this  appeal  we  find  it  necessary  to  notice  only  two 
objections  to  the  judgment  rendered.  These  were  urged  by  exception 
to  the  petition  as  well  as  upon  the  evidence  and  are  as  follows : 

1.  The  statute  empowering  the  commissioners  court  to  order  a  local 
option  election  to  be  held  in  a  territory  which  is  less  than  the  whole 
county  and  includes  more  than  one  of  the  political  subdivisions  of  the 
county  is  in  contravention  of  article  16,  section  20  of  the  State  Consti- 
tution. 

2.  The  combination  for  election  purposes  of  precincts  in  which  pro- 
hibition is  in  force  with  those  in  which  it  does  not  prevail  (the  entire 
territory  being  less  than  the  whole  county)  is  forbidden  by  the  Constitu- 
tion. 

Each  of  these  propositions  is  directly  sustained  by  the  Court  of  Crimi- 
nal Appeals  in  Ex  parte  Heyman,  45  Texas  Crim.  Bep.,  — .  In  that  case 
the  questions  are  ^squarely  decided  after  an  exhaustive  review  of  the 
authorities.  Notwithstanding  the  able  dissenting  opinion  of  Judge 
Brooks,  we  are  inclined  to  follow  the  majority  opinion.  The  reasoning 
accords  with  our  views,  and  our  respect  for  the  learning  and  ability  of 
that  court  induces  us  to  accept  it  as  authority  on  the  question.  There 
is  another  consideration  which  induces  us  to  resolve  any  vague  doubts 
in  favor  of  its  soundness.  Prohibition  must  be  enforced  by  prosecu- 
bon.  Such  cases  reach  the  Court  of  Criminal  Appeals  as  a  court  of  last 
resort.  It  is  true  questions  arise  out  of  efforts  to  adopt  the  law  which 
must  be  adjudicated  through  the  civil  courts  as  in  the  case  before  us, 
but  at  last  if  the  decision  cited,  whether  sound  or  unsound,  is  adhered 
to,  the  proposed  election  woxdd  be  practically  a  nullity.    Aside  from 
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these  considerations^  however,  the  conclusion  reached  in  that  case  has 
our  approval. 

We  shall  not  undertake  to  add  anything  to  what  Judge  Henderson 
said  upon  the  questions  or  indulge  in  a  further  review  of  the  authorities. 

Because  we  are  of  opinion  the  Gommisaioners  Court  were  without 
power  to  order  the  eloction  as  prayed  for,  the  judgment  of  the  trial 
court  is  reversed  and  judgment  here  rendered  for  appellants. 

Reversed  and  rendered. 
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Galveston,  Habrisburg  &  San  Antonio  Railway  Company  v. 

John  A.  Perry. 

Decided  June  21,  1904. 

1.— Charge^Assumed  Risk. 

Plaintiff  was  injured  by  the  "lagr-screws,"  by  which  a  hand-hold  on  top 
of  a  car  was  fastened,  pulling  loose  and  causing  him  to  fall  to  the  ground. 
and  the  court,  on  the  subject  of  assiimed  risk,  charged  that  plaintiff's  as- 
sumption of  risk  ordinarily  incident  to  his  employment  did  not  b«*gin  until 
defendant  had  used  ordinary  care  to  securely  fasten  and  maintain  in  safe 
condition  the  hand-holds  on  its  cars.  Such  charge  was  error,  since  plaintiff 
assumed,  in  the  beginning  of  his  employment,  risks  ordinarily  incident  to 
the  use  of  lag-screw  fastenings  on  hand-holds  and  also  risks  of  such  defects 
in  appliances  as  would  not  have  been  discovered  by  an  ordinarily  careful 
inspection  on  the  part  of  defendant, 

2. — Same— Safe  Appliances — Degree  of  Cars — Case  Discussed. 

A  charge  requiring  plaintiff  to  securely  fasten  and  maintain  In  a  safe 
condition  its  appliances,  instead  of  fasten  in  a  reasonably  secure  manner 
and  maintain  in  a  reasonably  safe  condition,  if  error  at  all,  is  harmless  in 
view  of  subsequent  portions  of  the  charge.  Bering  Mfg.  Co.  v.  Peterson, 
28  Texas  Civ.  App.,  194,  discussed. 

3. — IMastar  and  Servant — Duty  of  IMaster  to  Furnish  Safe  Appliances — For- 
eign Cars. 

The  master  is  bound  to  the  exercise  of  ordinary  care  to  fumibh  reason- 
ably safe  appliances  for  the  use  of  employes,  whether  these  appliances  are 
procured  from  other  roads  or  owned  by  the  master. 

4< — Charge  on  Issue  Not  Raised. 

That  the  lag-screw  appliance  in  use  by  defendant  was  a  safe  one,  if  in 
good  condition,  being  undisputed,  it  was  error  to  submit  to  the  Jury  the  issue 
of  the  duty  of  defendant  to  adopt  another  and  different  one. 

5w-— Same^Measure  of  Damages. 

A  charge  on  the  measure  of  damages  that  if  the  Jury  should  find  for 
plaintiff  to  assess  his  damages  at  such  sum  as  would  compensate  him  for 
"impairment  of  his  general  health,  and  for  the  physical  injuries  he  suffered, 
and  for  such  physical  and  mental  suffering  as  resulted  therefrom,  and  for 
the  expenses  for  which  he  has  become  liable  for  medical  treatment,"  waa 
objectionable  as  allowing  double  damages  and  failing  to  confine  the  recovenr 
for  medical  expenses  to  such  sum  as  was  reasonable. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hod. 
Norman  G.  Kittrell. 

Baker,  Bolts,  Baker  &  Lovett,  Andrmvs  &  Ball,  and  (7.  L.  Carter,  for 
appellant. 

Brown,  Lane,  Garwood  &  Parker,  for  appellee. 

GILL,  Associate  Justice. — John  A.  Perry  brought  this  suit  a^inst 
the  railway  company  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  him  as  the  result  of  a  fall  due  to  the  negligence 
of  the  company  in  failing  to  properly  inspect  and  repair  a  hand-hold  on 
a  freight  car.  The  company  defended  under  the  general  denial  and  a 
plea  of  assumed  risk.  A  trial  by  jury  resulted  in  a  verdict  for  plaintiff, 
from  which  the  defendant  has  appealed. 

Plaintiff  was  a  conductor  in  the  service  of  defendant  and  on  the  oc- 
casion in  question  was  in  charge  of  a  freight  train  on  appellant's  line. 
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In  the  course  of  his  duties  it  became  necessary  for  him  to  mount  to  the 
top  of  a  freight  car.  This  was  accomplished  by  means  of  a  ladder  com- 
posed of  rungs  fastened  to  the  side  of  the  car  and  a  hand-hold  on  the 
top  of  the  car  which  it  was  necessary  to  use  in  lifting  himself  to  the 
top  after  reaching  the  upper  end  of  the  ladder.  According  to  plaintiflPs 
statement  the  hand-hold  pulled  out  when  he  undertook  to  use  it  and 
he  was  thereby  caused  to  fall  to  the  ground,  carrying  the  hand-hold 
with  him.  That  the  hand-holi  was  actually  pulled  out  is  not  ques- 
tioned, and  testimony  adduced  by  plaintiff  tended  to  show  that  the 
wood  to  which  it  was  fastened  was  decayed  as  indicated  by  portions  of 
it  which  clung  to  the  "lag-screws'*  with  which  it  was  fastened  to  the 
wood  and  the  pulling  out  of  which  caused  the  fall. 

The  car  from  which  the  plaintiff  fell  was  a  foreign  car,  by  which  is 
meant  a  car  which  had  been  delivered  to  defendant  by  another  road,  and 
which  it  was  its  duty  under  the  law  (if  in  good  condition)  to  accept  and 
transport  to  its  destination.  The  hand-hold  in  question  was  fa»tened 
by  lag-screws,  which  are  large  screws  screwed  through  the  hand-hold 
into  the  wood.  This  character  of  fastening  is  perfectly  safe  and  will 
hold  the  weight  of  any  man  when  the  wood  is  sound  and  the  fastening 
in  good  condition.  Upon  a  considerable  per  cent  of  the  freight  cars 
this  character  of  fastening  is  still  used,  tnough  a  fastening  composed 
of  bolts  and  nuts  is  more  durable  and  coming  into  more  general  use. 

Defendant  sought  to  show  that  it  had  exercised  reasonable  care  in 
inspecting  the  hand-hold  and  was  therefore  not  liable,  and  further  that 
because  plaintiff  knew  that  many  cars  were  equipped  with  the  lag- 
screw  fastening  he  assumed  all  risk  incident  to  their  use. 

The  court  charged  the  jury  among  other  things  that  while  plaintiff 
assumed  all  the  risks  ordinarily  incident  to  his  emplojnnent  such  as- 
sumption of  risk  did  not  begin  until  defendant  had  used  ordinary  care 
to  securely  fasten  and  maintain  in  safe  condition  the  hand-holds  on  its 
cars. 

To  this  portion  of  the  main  charge  appellant  urges  two  objections: 
First.  It  was  erroneous  and  misleading  to  say  the  assumption  of  risk 
did  not  begin  until  the  company  had  discharged  its  duty  as  to  ordinary 
care.  Second.  It  was  error  to  impose  the  duty  to  exercise  ordinary 
care  to  "securely  fasten**  and  maintain  in  "safe"  condition  the  appliance 
in  question. 

As  a  matter  of  strict  law  the  charge  is  net  accurate.  Prom  the  in- 
ception of  his  employment  tlie  plaintiff  assumed  the  risks  ordinarily  in- 
cident to  the  service.  The  risks  superadded  by  the  negligence  of  the 
master  did  not  form  a  part  of  these  unless  brought  to  his  knowledge. 
Applying  this  principle  to  the  issue  in  this  case  we  have  this  result :  The 
risk  ordinarily  incident  to  the  use  of  the  lag-screw  fastening  plaintiff 
assumed,  for  he  knew  that  many  cars  thus  equipped  were  handled  by 
appellant.  He  also  assumed  the  risk  of  such  defects  in  the  appliances 
as  would  not  have  been  disclosed  to  the  company  by  an  inspection  con- 
ducted with  ordinary  care.     This  latter  risk  he  assumed  in  any  event. 
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for  if  the  company  had  not  inspected  the  car  at  all,  yet  if  the  defect 
which  caused  the  accident  would  not  have  been  discovered  by  a  proper 
inspection,  it  fell  in  the  category  of  assumed'  risks.  The  error  in  the 
charge  thus  becomes  clear,  for  the  assumption  of  the  risk  last  named 
began  and  continued  independent  of  the  exercise  of  care  on  the  part  of 
defendaut. 

In  view  of  another  trial  we  take  occasion  to  say  in  this  connection 
that  as  this  record  stands  it  does  not  present  as  issues  either  negligence 
on  the  part  of  the  company  in  handling  the  car  equipped  with  hand- 
holds fastened  with  lag-screws  or  the  assumption  by.  plaintiff  of  the 
risk  of  their  use.  The  fact  seems  to  appear  beyond  controversy  that 
the  lag-screw  fastening  is  a  safe  appliance  when  properly  attached  to 
sound  wood.  So  fastened  it  will  sustain  the  weight  of  any  man.  The 
rights  of  the  parties  turn  upon  the  exercise  of  the  duty  of  inspection  and 
repair. 

In  support  of  the  second  objection  defendant  cites  Bering  Mfg*  Co. 
V.  Peterson,  28  Texas  Civ.  App.,  194,  4  Texas  Ct.  Eep.,  321,  a  case 
decided  by  this  court.  The  reasoning  in  Galveston  H.  &  S.  A.  Ey.  Co. 
V.  Gormley,  91  Texas,  393,  seems  to  support  the  proposition  announced 
in  Bering's  case,  supra,  and  the  rule  is  generally  stated  that  way.  It 
may  be  that  the  ideal  is  absolute  safety  and  that  ordinary  care  should 
be  exercised  to  its  attainment.  But  if  an  ordinarily  prudent  person 
should  assume  the  task  of  exercising  ordinary  care  to  furnish  a  safe  ap- 
pliance for  the  use  of  his  employes,  construing  the  word  "safe'*  in  ita 
absolute  sense,  he  would  direct' his  efforts  toward  the  production  of  such 
an  appliance  as  would  be  safe,  however  carelessly  or  unskillfuUy  used, — ^a 
standard  which  has  nowhere  been  set  for  the  master.  If  the  words  *afe 
and  secure  be  given  this  significance  it  can  not  be  doubted  that  the 
Bering  case,  supra,  is  sound.  But  there  is  much  force  in  the  suggCLtion 
of  appellee  that  the  words  are  not  to  be  taken  in  their  absolute  sense 
unless  attended  by  a  word  which  carries  that  meaning.  It  is  pointed 
out  that  in  the  case  first  cited  the  court  in  discussing  the  question  was 
driven  to  the  use  of  the  word  "absolute"  to  make  the  meaning  clear.  It 
is  undoubtedly  true  that  a  charge  which  presents  the  reciprocal  duties  of 
the  master  and  servant  necessarily  qualifies  the  word  "safe**  by  imposing 
on  the  servant  the  duty  of  exercising  reasonable  skill  and  care  in  the 
use  of  the  appliance,  and  for  this  reason  the  error  was  held  to  be  harm- 
.  less  in  Bering's  case.  Subsequent  portions  of  the  charge  at  hand  modify 
the  meaning  of  the  word  and  the  error,  if  any,  is  harmless.  It  is  better, 
however,  for  the  court  to  use  established  definitions. 

In  another  portion  of  the  court's  charge  the  jury  were  instructed 
that  it  was  the  duty  of  the  defendant  to  use  that  method  of  fastening 
which  experience  had  shown  to  be  reasonably  adapted  for  the  purpoK? 
intended.  In  urging  the  objection  to  this  charge  appellant  contend* 
that  there  is  a  distinction  between  the  duty  of  defendant  as  to  foreign 
cars  and  those  of  its  own.    That  as  to  the  latter  they  must  select  modem 
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and  approved  appliances,  whereas  the  law  does  not  require  them  to 
change  the  structure  of  a  foreign  car  before  using  it. 

We  are  not  prepared  to  assent  to  this  distinction.  It  is  the  general 
duty  of  the  master  to  exercise  ordinary  care  to  furnish  reasonably  safe 
appliances  for  the  use  of  the  employes.  Whether  these  appliances  are 
procured  temporarily  from  other  roads  or  owned  by  the  master  is  cer- 
tainly the  same  to  the  servant.  It  seems  to  us  the  reasonable  and  sound 
rule  is  that  the  master  should  in  every  case  exercise  the  degree  of  care 
which  the  situation  demands.  If  the  appliances  upon  a  foreign  car  are 
unfit,  the  company  to  which  it  is  tendered  may  refuse  to  receive  it  until 
placed  in  good  condition,  or  may  accept  it  and  undertake  its  proper 
equipment.  If  ordinary  prudence  would  forbid  the  use  of  the  appliance 
already  on  it,  the  duty  of  the  master  would  certainly  require  him  either 
to  change  the  appliance  or  put  his  servants  upon  notice.  But  the  de- 
cision of  the  question  is  not  material  here^  hence  we  do  not  pause  to 
discuss  it  further. 

As  has  already  been  shown  it  appears  beyond  question  that  the  lag- 
screw  appliance  was  a  safe  one  if  in  good  condition,  hence  the  issue  of 
the  duty  of  the  company  to  adopt  another  and  different  one  is  not  in 
the  case.  For  the  reason  that  the  issue  is  not  in  the  case  the  charge 
complained  of  should  not  have  been  given. 

Under  the  fifth  assignment  defendant  assails  the  following  portion  of 
the  general  charge: 

"If  you  find  for  the  plaintiff  you  will  say  so  by  your  verdict,  and 
assess  the  damages  at  such  sum  as  from  all  the  evidence  will,  in  your 
sound  judgment,  fairly  compensate  the  plaintiff  for  impairment  of  his 
general  health,  and  for  the  physical  injuries  he  suffered,  and  for  such 
physical  and  mental  suffering  as  resulted  therefrom,  and  for  the  ex- 
penses for  which  he  has  become  liable  for  medical  treatment,  and  for 
the  reduction  and  impairment  of  his  ability  to  earn  a  living  in  the 
future,  if  such  injuries  to  his  general  health  and  such  expenses  and  such 
impairment  and  reduction  in  his  ability  you  find  he  has  suffered." 

The  objections  urged  are  that  it  allows  double  damages  and  fails  to 
confine  the  recovery  for  medical  expenses  t(j  such  as  were  reasonable. 

We  are  of  opinion  both  objections  are  valid.  The  first  is  directly 
sustained  by  the  case  of  Railway  Co.  v.  Hannig,  91  Texas,  347.  The 
force  of  the  second  objectiou  is  sought  to  be  avoided  on  the  ground  that 
only  one  witness  spoke  as  to  the  amount  of  medical  expenses,  and  he 
t^tified  they  were  reasonable.  The  witness*  estimate  was  "five  or  six 
hundred  dollars.*'  As  he  did  not  choose  between  the  two  sums,  the 
choice  as  to  what  sum  was  reasonable  was  for  the  jury.  We  are  unable 
to  say  what  sum  they  awarded  for  this  item.  In  this  state  of  the  evi- 
dence the  error  can  not  be  said  to  be  harmless. 

None  of  the  remaining  assignments  require  our  notice.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

86  civ.— 27 
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J.  E.  Jones  v.  J.  H.  LoffMAN. 

Decided  June  22,  1904. 

Id — School    Land — Lease— Cancellation — Reletting. 

A  new  lease,  made  by  the  Commissioner  of  the  General  Land  Office,  of 
school  land  already  held  by  the  same  tenant  under  a  valid  lease  on  which 
there  had  been  no  default  authorizing  its  cancellation  was  unauthorized 
and  void. 

2d — Lease — Expiration  of  Term. 

The  courts  will  follow  the  construction  given  by  the  General  Land  Office 
to  its  leases  of  school  land,  holding  that  the  day  of  their  execution  is  ex- 
cluded from  the  computation  in  determining  when  they  expire. 

3.— Same. 

A  lease  of  school  land  on  November  15,  1897,  for  five  years,  expired  at 
midnight  of  November  15,  1902. 

4. — Lease — Purchase— Premature  Application. 

Where  a  lease  of  school  land  did  not  expire  till  midnight  of  the  day  on 
which  application  to  purchase  the  land  was  filed,  the  application  was  prema- 
ture, and  the  lQ.nd  could  not  be  awarded  to  the  applicant  by  the  Land  Com- 
missioner where,  before  he  acted  on  the  sale  and  after  the  lease  had  expired, 
another  had  applied  to  purchase  it. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmins. 

E,  Cartledgej  for  appellant. 

E,  B.  OozzenSj  L,  II,  Brightman,  and  0.  H.  Ooodson,  for  appellee. 

FISHEB,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
by  appellant  for  certain  tracts  of  school  land  awarded  to  appellee  by  the 
Commissioner  of  the  Land  OflBce.  The  findings  of  fact  and  conclusions 
of  law  of  the  trial  court  are  as.  follows : 

"1.  That  the  lands  in  controversy,  the  west  half  of  section  54,  block 
LL,  certificate  No.  41508,  and  all  of  section  No.  56,  block  LL,  certificate 
No.  41509,  each  in  the  name  of  the  G.  C.  &  S.  P.  Ry.  Co.,  and  section 
No.  100,  in  block  LL,  certificate  No.  324,  in  the  name  of  T.  C.  Ry.  Co., 
all  situate  in  Schleicher  County,  were  surveyed  for  the  public  free  school 
fund  of  the  State  of  Texas,  ^nd  that  each  of  said  sections,  prior  to  Sep- 
tember 1,  1902,  were  regularly  classified  by  the  Commissioner  of  the 
General  Land  Office  as  dry  grazing  lands  and  valued  at  $2  per  acre. 
The  notice  of  said  classification  and  valuation  having  been  regularly 
sent  to  the  county  clerk  of  Schleicher  County,  who  had  listed  the  classi- 
fication and  valuation  of  said  lands  in  afccordance  with  the  said  notice. 

"2.  Said  lands  were  by  the  Commissioner  of  the  General  Land  Office, 
by  lease  contract  No.  21321,  dated  February  14,  1898,  with  other  lands, 
leased  to  Mills  &  Primm  for  a  term  of  five  years  from  the  15th  day  jf 
November,  189'}',  at  the  rate  of  3  cents  per  acre  per  annum,  and  the  first 
installment  of  rent  due  on  said  lease  contract  was  regularly  paid,  but  no 
subsequent  annual  rental  under  said  contract  was  ever  paid. 

'3.     Said  lease  contract  was  assigned  and  transferred  by  said  Mills  & 


c<* 
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Priinm  to  Hecix)r  McKenzie,  who  on  December  12,  1898,  made  an 
application  to  re-lease  said  lands  with  other  lands  for  a  term  of  ten  years 
from  that  date.  On  December  17,  1898,  the  Commissioner  of  the  Gen- 
eral Land  OflSce  notified  said  McKenzie  that  he  would  accept  his  appli- 
cation for  said  lands  and  issue  a  lease  contract  for  same,  if  he,  the  said 
McKenzie,  would  pay  the  first  annual  rental  due  on  said  application 
together  with  the  back  rental  which  had  accrued  on  said  le^se  contract 
No.  21321  within  thirty  days  from  that  date.  On  January  13,  1899, 
said  McKenzie  paid  the  first  annual  installment  of  rent  due  on  said 
application  together  with  the  back  rental  which  had  accrued  on  said 
lease  No.  21321,  and  on  January  19,  1899,  the  Commissioner  of  the 
General  Land  Ofiice  issued  a  new  lease.  No.  25907,  to  said  Hector 
McKenzie  for  a  term  of  ten  years  from  December  17,  1898,  and  indorsed 
on  said  application  lease  ^Awarded  Dec.  17,  1898,*  said  lease  contract 
covering  the  lands  involved  in  this  suit  with  other  lands. 

^'4.  Said  lease  contract  No.  21321,  when  the  second  yearns  rent  due 
thereon  was  not  paid,  was  not  canceled  by  the  Commissioner  of  the  Gen- 
eral Land  Office  by  a  writing  under  his  hand  and  seal,  but  was  treated 
by  the  Commissioner  of  the  General  Land  Office  and  said  McKenzie 
as  canceled;  until  the  subsequent  action  herein  shown  to  have  been  taken, 
the  word  ^canceled'  being  indorsed  on  the  file  wrapper. 

*^5.  The  second,  third  and  fourth  annual  rentals  due  imder  the 
terms  of  said  contract  No.  25907  were  each  duly  paid  within  sixty  days 
after  the  same  became  due  each  year,  under  the  terms  of  said  contract, 
so  that  the  rent  due  on  said  contract  No.  25907,  down  to  December  17, 
1902,  was  paid. 

"6.  On  August  1,  1902,  the  Commissioner  of  the  General  Land 
Office,  without  canceling  said  lease  No.  25907  by  a  writing  under  his 
hand  and  seal,  being  of  the  opinion  that  under  the  decision  of  what  \a 
known  as  the  Ketner  mandamus  case,  said  lease  No.  25907  was  illegal, 
because  said  lease  No.  21321  had  not  been  canceled  by  a  writing  under 
the  hand  and  seal  of  the  Commissioner,  notified  the  State  Treasurer  to 
transfer  and  prorate  all  money  which  had  been  paid  the  State  on  account 
of  contract  No.  25907  to  the  account  of  said  lease  contract  No.  21321, 
which  was  done,  and  he  marked  on  the  lease  void,  and  directed  the 
Treasurer  to  apply  all  payments  made  under  that  lease  to  lease  No. 
21321,  which  was  done. 

"7.  On  November  15,  1902,  the  plaintiff,  J.  E.  Jones,  who  by  regu- 
lar purchase  from  the  State  was  the  owner  of  and  an  actual  settler  upon 
the  east  half  of  said  section  54,  made  his  several  separate  applications 
to  purchase  the  lands  in  controversy  as  additional  lands  to  his  home 
on  the  east  half  of  said  section  54,  at  the  rate  of  $2  per  acre.  Said 
applications  were  regular  in  form,  and  made  on  blanks  prescribed  by  the 
Commissioner  of  the  General  Land  Office,  were  duly  sworn  to  by  said 
Jones,  who  executed  his  obligation  as  required  by  law  for  the  impaid 
39-40  of  the  purchase  money  for  said  lands,  and  said  applications  were 
presented  to  the  county  clerk  of  Schleicher  Coxmty  on  November  16, 
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1902,  together  with  1-40  of  the  purchase  price  for  said  lands  in  cash, 
and  the  filing  fees  as  required  by  law;  and  the  said  clerk  indorsed  on 
said  applications:  Tiled  15th  day  of  November,  1902,  at  8:03  a.  m., 
and  duly  recorded  them,  and  on  the  18th  day  of  November,  1902,  trans- 
mitted them  to  the  Commissioner  of  the  General  Land  Office,  at  which 
time  also  the  necessary  first  payment  was  transmitted  to  the  State 
Treasurer. . 

"8.  Said  applications  to  purchase  by  plaintiff,  Jones,  were  received 
and  filed  in  the  Land  Office  on  November  22,  1902,  and  on  January  9, 

1903,  the  Commissioner  of  the  General  Land  Office  issued  his  award 
of  sale  to  the  said  Jones  for  the  west  half  of  said  section  64  and  all  of 
said  section  No.  100,  which  said  award  was  to  take  effect  and  be  of  date 
November  15,  1902,  and  rejected  plaintiff  Jones'  said  application  for 
said  section  56.  That  on  January  23,  1903,  the  Commissioner  of  the 
General  Land  Office  canceled  the  said  award  of  the  west  half  of  said 
section  54  and  all  of  section  100  to  said  plaintiff  Jones,  and  all  of  the 
lands  involved  in  this  suit  were  by  the  Commissioner  of  the  General 
Land  Office  awarded  to  the  defendant  Lohman,  as  hereinafter  stated  and 
set  forth.  All  of  said  additional  lands,  as  applied  for  by  plaintiff,  are 
situated  within  a  radius  of  five  miles  of  his  home  on  the  ieast  half  of 
said  section  No.  54.  It  is  agreed  that  the  sole  reason  why  the  Commis- 
sioner of  the  General  Land  Office  finally  rejected  plaintiff  Jones'  appli- 
cation for  the  lands  in  this  suit  was  because  he,  the  said  Commissioner, 
was  of  the  opinion  that  said  lease  No.  21321  was  the  only  valid  lease 
covering  said  lands,  and  that  in  the  opinion  of  the  Commissioner,  and 
in  accordance  with  his  understanding  of  the  decision  of  what  is  known 
as  the  mandamus  suit  of  Hazlewood  v.  Kogan,  Commissioner,  and  after 
that  decision  when  it  was  rendered  the  Land  Office  had  adopted  and 
were  enforcing  a  general  rule  of  construction  in  all  lease  contracts  which 
required  the  exclusion  of  the  day  of  the  date  from  the  life  of  the  lease, 
that  is,  the  day  from  which  it  was  to  run,  said  lease  No.  21321  did  not 
expire  until  midnight  of  November  15,  1902,  and  that  therefore  the 
applications  of  said  plaintiff,  Jones,  made  on  said  15th  day  of  November, 
1902,  were  premature. 

*^9.  On  November  15,  1*902,  the  defendant,  J.  H.  Lohman,  being  an 
actual  settler  in  good  faith  on  said  section  No.  56,  made  an  application 
to  purchase  same  for  a  home,  and  at  the  same  time  applied  for  the  west 
one-half  of  said  section  54  and  all  of  said  section  100  as  additional  lands 
to  his  said  section  56.  These  applications  by  the  defendant  Lohman 
were  likewise  regular  in  form  and  made  upon  blanks  furnished  by  the 
Commissioner  of  the  General  Land  Office,  were  duly  sworn  to  by  said 
defendant,  who  executed  his  obligations  for  the  unpaid  purchase  money 
at  the  rate  of  $2  per  acre,  and  on  said  loth  of  November,  1902,  defend- 
ant's said  applications  were  presented  to  the  county  clerk  of  Schleicher 
County,  together  with  one-fortieth  of  the  purchase  price  of  said  lands. 
Said  applications  were  by  said  clerk  indorsed  Tiled  November  15,  1902, 
at  8 :04  o'clock  a.  m.,'  and  after  they  were  duly  filed  were  transmitted 
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to  the  Commissioner  of  the  General  Land  Office^  and  the  money  neces- 
sary to  make  the  first  payment  thereon  was  transmitted  to  the  State 
Treasurer.  Said  applications  were  received  and  filed  in  the  General 
Land  Office  on  November  22,  1902,  and  on  December  17,  1902,  were 
each*  rejected  by  the  Commissioner  of  the  General  Land  Office  for  the 
same  reason  as  he  rejected  Jones/ 

^'10.  On  November  22,  1902,  the  defendant,  Lohman,  then  being  an 
actual  settler  in  good  faith  on  said  section  56,  refiled  on  all  of  the  lands 
in  suit  by  separate  applications,  said  section  56  as  additional  thereto. 
These  applications  were  regular  in  form  and  were  likewise  made  upon 
blanks  furnished  by  the  Commissioner  of  the  General  Land  Office,  were 
duly  sworn  to,  and  new  obligations  for  the  unpaid  purchase  money  at^ 
the  rate  of  $2  per  acre  were  duly  made,  and  the  necessary  money  to 
make  the  first  payment  of  1-40  of  the  principal  was  likewise  also  made. 
These  new  applications  were  presented  to  the  clerk  of  Schleicher  County, 
and  were  filed  by  him  at  1 :02  p.  m.  on  November  22d,  and  after  they 
were  duly  recorded  were  transmitted  to  the  Commissioner  of  the  (Gen- 
eral Land  Office,  and  the  money  necessary  to  make  the  first  payment 
thereon  was  transmitted  to  the  State  Treasurer.  These  new  applications 
by  the  defendanj:  Lohman  were  received  by  the  Commissioner  and  were 
filed  by  him  on  November  24,  1902,  and  all  the  lands  in  controversy  in 
this  suit  were  awarded  by  the  Commissioner  of  the  General  Land  Office 
on  these  new  applications  on  the day  of  January,  1903. 

"11.  It  is  agreed  that  neither  of  the  parties  to  this  suit  has  since 
April  19,  1901,  purchased  from  the  State  any  other  lands  than  those 
involved  in  this  suit,  except  as  to  plaintiff,  Jones,  who  has  since  April 
19,  1901,  purchased  the  east  half  of  said  section  54^  but  prior  to  April 
19,  1901,  said  plaintiff  Jones  has  purchased  four  other  sections  from 
the  State,  which  four  sections,  soon  after  his  purchase  thereof,  he  had 
transferred  to  another  party. 

"12.  The  reason  why  the  Commissioner  first  awarded  to  Jones  the 
west  half  of  54  and  all  of  100,  though  applied  for  on  the  15th,  was  that 
by  a  mistake  in  the  clerk  sending  up  Lohman's  application  filed  on  the 
22d,  it  appeared  that  he  had  made  his  application  for  the  west  half  of 
64  and  all  of  100  on  November  21,  1902,  which  was  before  he  had  made 
his  application  for  56,  his  home  section,  which  appeared  to  have  been 
made  November  22d,  and  by  reason  of  such  a  state  of  facts,  the  Land 
Office  held  that  the  plaintiff,  Jones,  applied  prematurely,  yet  there  was 
no  intervening  rights,  and  he  awarded  to  Jones  on  that  theory,  but 
afterwards  the  mistake  of  the  clerk  was  corrected  and  the  fact  made 
to  appear  that  Lohman's  file  for  the  west  half  of  54  and  all  of  100  was 
on  November  22,  1902,  and  therefore  he  canceled  Jones'  award  as,  in  his 
view,  having  been  held,  as  aforesaid,  prematurely  made,  and  awarded 
the  same  to  Lohman. 

"13.  It  is  agreed  that  in  issuing  said  lease  contract  No.  21321  and 
No.  25907,  the  same  form  was  used  as  has  been  in  use  by  the  Land 
Office  ever  since  the  school  land  act  of  1895  down  to  this  date. 


422  Jones  v.  Lohman. 


*<^ 


14.  Any  other  jsvidence  may  be  introduced  that  is  competent,  and 
this  agreement  shall  be  considered  in  connection  with  any  papers,  docu- 
ments or  archives  of  the  Land  OflSce. 

"15.  The  clauses  herein  that  Jones  fil6d  his  application  with  the 
clerk  shall  not  be  so  construed  as  to  inhibit  the  defendant  from  attack- 
ing the  same  as  having  been  fraudulently  so  done  if  competent  to  so 
attack  it. 

"Plaintiff  also  introduced  evidence  to  show  that  defendant  Lohman 
had  had  stock  on  said  l^d  since  his  application  to  purchase  same,  and 
that  the  reasonable  rental  value  of  same  was  6  cents  per  acre  per  annum, 
but  there  was  no  evidence  that  Lohman  had  had  exclusive  possession  of 
same,  and  the  evidence  showed  that  plaintiff  Jones  had  stock  running  '^ 
on  same  land. 

"Plaintiff  introduced  evidence  that  established  that  he  owned  all  the 
interest  that  Hector  McKenzie  had  in  the  leases  mentioned  in  said  agree- 
ment of  parties  introduced  as  aforesaid. 

"Conclusions  of  Law  as  Found  by  the  Court. — 1.  The  lease  from 
the  State  to  Hector  McKenzie,  No.  25907,  was  void  ab  initio. 

"2.  Lease  No.  21321  to  Mills  &  Primm  continued  as  a  valid  lease  on 
said . 

"3.  /The  Commissioner  of  the  Land  Office  held  in  this  case  that  lease 
No.  21321  did  not  expire  until  midnight  on  November  15,  1902,  and 
there  being  no  sufficient  evidence  before  the  court  to  show  that  his  con- 
struction of  said  lease  was  wrong,  then  the  presumption  is  in  favor  of 
said  holding. 

"If  the  foregoing  conclusion  is  correct,  then  it  follows  that  files  made 
by  plaintiff  Jones  on  November  15,  1902,  were  premature  and  could  not 
give  him  any  right,  unless  said  applications  were  presented  to  the  Land 
Commissioner  for  his  action  before  there  were  any  intervening  rights, 
and  I  hold  under  the  evidence  Lohman^s  rights  had  intervened,  and  the 
Commissioner  having  awarded  the  land  to  Lohman,  he  is  entitled  to 
recover  in  this  suit.*' 

Opinion. — The  action  of  the  trial  court  in  treating  the  lease  to  Mc- 
Kenzie as  void  was  correct,  in  view  of  the  decisions  of  the  Supreme 
Court  in  Ketner  v.  Eogan,  95  Texas,  559,  and  especially  in  the  late 
case  of  Fish  Cattle  Co.  v.  Terrell,  97  Texas,  490.  The  Land  Com- 
missioner held  that  the  original  lease  No.  21321  did  not  expire  until 
midnight  of  November  15,  1902.  The  lease  was  executed  to  continue 
for  five  years  from  the  15th  day  of  November,  1897,  and  the  construc- 
tion of  the  Commissioner  as  to  the  time  in  which  the  lease  would  expire 
was  in  keeping  with  the  general  rule  announced  in  the  case  of  Hazle- 
wood  v.  Began,  95  Texas,  295,  4  Texas  Ct.  Rep.,  381,  to  the  effect  that 
under  the  general  rule  of  law,  the  day  upon  which  the  lease  was  exe- 
cuted was  to  be  excluded  in  computing  the  time  that  it  should  continue 
in  operation.  In  the  case  of  Patterson  v.  Terrell,  96  Texas,  509, 
the  Supreme  Court  said:     "Since  the  decision  made  in  Hazlewood  v. 
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Bogan/95  Texas,  295,  the  Commissioner  of  the  Land  Office  has  ruled 
and  held  that  the  day  on  which  the  lease  took  effect  is  to  be  excluded 
in  computing  the  time  for  which  it  will  run." 

The  facts  in  the  record,  in  addition  to  what  is  said  by  the  Supreme 
Court  in  the  Patterson  case,  show  that  the  Commissioner  had  in  fact 
followed  the  general  rule  announced  in  the  Haalewood-Rogan  case  in 
determining  the  time  in  which  the  original  lease  involved  in  this  suit 
should  expire.  The  Hazlewood-Rogan  case  was  decided  in  March,  1902. 
The  trial  court  correctly  held  that  the  application  to  purchase  relied 
upon  by  the  appellant  Jones  was  premature,  and  as  the  appellee's  rights 
had  intervened  prior  to  the  time  that  the  Commissioner  acted  on  the 
appellant's  application,  that  the  latter  acquired  no  superior  right  to  the 
appellee  Lohman.  This  ruling  was  correct.  At  the  time  that  the 
appellant  applied  to  purchase  the  land  was  not  on  the  market,  the  con- 
ditions not  having  arisen,  and  the  time  not  having  expired  that  would 
authorize  the  Commissioner  of  the  Land  Office  to  cancel  the  original 
lease. 

The  appellant  made  no  subsequent  application  after  the  land  was 
placed  on  the  market  for  sale;  and  at  the  time  that  the  Commissioner 
acted  upon  his  application,  the  appellee,  Lohman,  had  made  and  filed, 
after  the  land  was  subject  to  purchase,  a  proper  application  for  the  same. 
Lohman's  right  was  then  pending  and  intervening,  and  created  in  him 
such  a  right  as  would  prohibit  the  Commissioner  of  the  Land  Office 
from  accepting  and  acting  favorably  upon  the  premature  application  of 
the  appellant  then  on  file  in  the  Land  Office.  Ford  v.  Brown,  7  Texas 
Ct.  Rep.,  523,  96  Texas,  537. 

We  find  no  error  in  the-  record,  and  the  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused  November  17,  1904. 


424  Harris  v.  Matthews. 

SiDON  Harris  v.  G.  S.  Matthews  et  al. 

Decided  June  22,  1904. 

Id — Homestead — Rural  op  Urban. 

Evidence  considered  and  held  to  support  finding  that  plaintiff  seeking  to 
enjoin  sale  of  any  portion  of  four  adjoining  tracts  of  land,  situated  within 
the  corporate  limits  of  %  city,  but  claimed  by  him  as  a  rural  homestead,  was 
entitled  only  to  the  urban  homestead;  that  two  of  such  tracts  were  not  so 
used  as  to  constitute  a  part  of  such  urban  homestead;  and  his  urban  home- 
stead exceeded  the  value  of  $6000  when  these  were  acquired. 

2.---^aiTie. 

The  situation  within  corporate  limits,  the  subdivision  and  occupancy  of 
surrounding  property,  the  schools,  fire  protection,  and  light  and  water  supply 
furnished  by  the  municipality,  and  other  circumstances  considered  in  deter- 
mining a  homestead  to  be  urban  and  not  rural  in  its  character. 

3. — Urban  Homestead — Burden  of  Proof. 

It  is  questioned  whether  plaintiff  seeking  to  enjoin  sale  of  his  alleged 
homestead  on  the  ground  that  it  was  a  rural  one  had  not  the  burden  of 
proving  it  to  be  so. 

4. — Urban  Homestead— Use— Va^ue. 

Lands  in  town  may  be  subject  to  sale  either  because  not  so  conpected 
in  use  with  the  home  as  to  constitute  part  of  an  urban  homestead,  or  as 
exceeding  the  value  permitted  at  the  time  of  their  designation. 

Sd^Homestead — Injunction— Right  to  Select. 

One  seeking  to  enjoin  sale  of  land  on  the  ground  that  it  was  all  his  rural 
homestead  and  tendering  no  issue  as  to  his  right  to  select  if  not  all  exempt 
can  not  complain  of  a  Judgment  dissolving  the  injunction  as  to  a  part  of 
the  property  on  the  ground  that  it  deprives  him  of  his  right  of  selection. 

6w— Levy — Pointing  Out  Property. 

One  can  not  complain  that  real  property  was  levied  on  without  oppor- 
tunity for  him  to  point  out  personal  unless  he  has  done  so  at  the  first 
opportunity. 

7d — Assignment  of  Error. 

An  assignment  that  the  court  erred  in  overruling  a  motion  for  new 
trial  "because  of  the  errors  herein  assigned,"  is  too  general. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R.  L.  Penn. 

Sidon  Harris,  appellant,  in  pro.  per. 

D.  A.  McFall,  F.  P.  Allen,  and  0.  F.  Allen,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  instituted  by  the 
appellant  to  enjoin  the  sale  of  certain  lots  of  land  included  within  the 
corporate  limits  of  the  city  of  Austin,  upon  the  ground  that  said  lots 
constituted  the  rural  homestead  of  appellant.  The  material  allegationB 
of  appellant^s  petition  are  as  follows: 

^^3.  That  plaintiff  was  married  in  1882,  and  by  said  marriage  is 
the  father  of  seven  children,  all  of  whom  are  minors  and  live  with  him 
upon  his  and  their  homestead  in  Travis  County,  Texas,  which  home- 
stead consists  of  a  body  of  land  of  about  93  acres,  being  certain  four 
original  grants  and  surveys,  for  which  letters  patent  issued  by  the  gov- 
ernment in  about  the  year  1842,  which  join  each  other  and  are  known 
and  designated  as  'Austin  Military  Outlets,'  and  were  so  described 
and  designated  in  the  said  original  surveys,  grants  and  patents,  being 
Nos.  6,  7  and  9  in  division  G  and  No.  1  in  division  X,  the  first  men- 
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tioned  containing  11  acres^  the  second  25  acres^  the  third  21  5-8  acres 
and  the  last  one  34  3-4  acres.  That  plaintiff  purchased  No.  7  in  1894^ 
No.  1  in  1899  and  Nos.  6  and  9  in  1900^  the  deeds  thereto  to  him  being 
in  his  own  individual  name.  That  plaintiff  and  his  family  first  went 
upon  said  premises  January  1,  1895,  the  residence  being  in  the  south- 
west comer  of  said  outlet  No.  7,  which  lies  joining  No.  1  on  the  north. 
That  Nos.  6  and  9  join  No.  7  on  the  east.  That  when  plaintiff  pur- 
chased Nos.  6  and  9^  in  1900,  he  at  once  placed  them  in  one  inclosure 
with  No.  7  and  they  so  remain  now.  That  No.  1  was  inclosed  as  a 
pasture  when  he  purchased  it  in  1899  and  so  remains  now.  That  he 
uses  all  of  said  land  for  pasturage  for  his  milk  cows  and  saddle,  work 
and  stock  horses,  owned  and  used  by  himself  and  family,  and  also  gets 
off  of  said  outlets  6  and  9  and  outlot  1  all  firewood  used  by  himself  and 
family.  He  also  sells  wood  taken  from  said  three  outlots,  the  proceeds 
of  which  go  to  the  support  of  his  family.  He  also  pastures  stock  upon 
the  entire  premises,  for  hire,  which  also  contributes  to  the  support  of 
bis  family.  He  cultivates  about  10  acres  of  said  land,  and  has  had 
about  20  acres  grubbed  the  past  two  years  preparatory  for  cultivation. 

''That  all  of  the  four  outlots  have  been  occupied,  used,  claimed  and 
held  by  plaintiff,  and  his  said  family,  as  their  bona  fide  rural  home^ 
stead,  continuously  ever  since  the  said  dates  plaintiff  so  purchased  them. 
That  No.  1  is  in  front  of  plaintiff^s  dwelling  house,  about  150  feet  dis- 
tant therefrom.  ^ 

"That  none  of  said  outlots  have  ever  been  in  any  part,  or  respect, 
subdivided,  but  remain  wholly  undivided  just  as  they  were  originally 
surveyed  and  patented  by  the  sovereignty  of  the  soil  some  60  years  ago. 
That  a  vacant  strip  of  land  60  feet  wide  was  left  by  the  government 
on  the  west  side  and. north  side  of  said  outlot  No.  1,  supposedly  for 
public  highway  purposes ;  also  on  the  east  and  south  sides  of  No.  6  and 
on  the  east  and  north  sides  of  No.  9.  That  the  said  vacant  strip  north 
of  No.  9  has  been  for  years  wholly  inclosed  in  a  pasture  and  never  used 
as  a  highway ;  and  the  said  vacant  strip  south  of  Nos.  6  and  7  is  impass- 
able for  vehicles,  and  has  been  for  years,  on  account  of  a  creek  and  deep 
ravines  crossing  same.  That  in  about  1891  the  city  of  Austin  by  legis- 
lative enactment,  while  enjoying  a  'dam  boom,*  extended  its  corporate 
limits  so  as  to  embrace  a  vast  amount  of  agricultural  and  farm  lands, 
a  part  of  which  are  said  four  outlots,  constituting  plaintiff's  homestead, 
as  aforesaid;  practically  all  the  lands  joining  them  on  the  north  and 
east  are  still  used  as  farms  and  pastures,  as  also  is  much  of  them  on  the 
west  and  south  of  his  said  homestead. 

'That  no  streets  or  blocks  or  subdivisions  of  any  kind  of  any  land  in 
the  locality  of  plaintiff's  said  homestead  have  been  made  since  the  ex- 
tension of  said  city's  corporate  limits.  Nor  has  said  city  ever  evidenced 
any  act  of  supervision  over  the  said  vacant  strip  between  No.  7  in 
division  C  and  No.  1  in  division  X^  as  a  street,  the  same  being  untravel- 
able,  as  aforesaid. 
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"Plaintiff  has  always  exercised  private  control  of  said  strip.  Nor  has 
the  city  ever  worked  or  repaired  any  road  contiguous  to  any  part  of 
plaintiff's  said  homestead,  to  plaintiff's  knowledge.  There  are  some 
blocks  and  streets  just  west  of  No.  1,  but  same  existed  just  as  they  are 
when  said  extension  of  city  limits  was  made.  There  has  been  no  mate- 
rial change  in  the  circumstances,  conditions  and  surroundings  of.  this 
property  since  said  extension  took  it  into  the  corporate  limits  of  said 
city. 

"3.  That  on  May  13,  1903,  in  this  court,  said  defendants  C.  P. 
Scrivener,  ^Special  Agent  for  the  said  Northwestern  Life  and  Savings 
Company  of  Des  Moines,  Iowa,'  obtained  a  judgment  against  this  plain- 
tiff, Sidon  Harris,  for  $595.33  and  interest  and  costs,  and  on  June  9^ 
1903,  caused  an  execution  to  issue  thereon  against  plaintiff  for  said 
sum,  which  execution  said  C.  P.  Scrivener  and  W.  P.  Allen  caused  to 
be  levied  by  G.  S.  Matthews,  as  sheriff  aforesaid,  on  plaintiff's  said 
homestead,  composed  of  said  four  tracts  of  land  above  described,  on 
June  18,  1903,  as  plaintiff's  property,  and  the  same  to  be  advertised  for 
sale  on  August  3,  1903,  under  said  execution  levy  to  satisfy  said  judg- 
ment and  execution,  the  said  Scrivener  and  Allen  claiming  to  own  an 
interest  in  said  judgment,  which  was  a  purely  personal  one,  no  lien 
existing  upon  any  of  plaintiff's  property  to  secure  its  payment. 

"That  on  August  3,  1903,  upon  application  of  plaintiff,  and  upon  his 
original  petition  herein  filed  ott  said  date,  the  Hon.  George  Calhoun^ 
Judge  of  the  Fifty-third  Judicial  District  of  Texas,  granted  a  writ  of 
injunction  restraining  the  sale  of  said  property  under  said  execution 
levy  and  advertisement,  until  the  further  orders  of  this  court  be  made^ 
which  writ  was  duly  issued  and  served,  returnable  to  this  court,  and  is- 
duly  observed  by  defendants.  But  unless  further  restrained  by  a  per- 
petual injunction,  said  defendants  will  further  levy  upon  and  adver- 
tise and  sell  plaintiff's  said  homestead  or  parts  thereof  under  execution 
or  venditioni  exponas,  issued  upon  said  judgment  to  satisfy  same,  whicb 
acts  would  cast  a  cloud  upon  plaintiff's  title  thereto,  and  irreparably 
injure  him,  rendering  the  said  property  unsalable  and  compelling  plain- 
tiff to  resort  to  expensive  and  annoying  litigation  to  remove  the  cloud 
upon  his  said  property.  That  plaintiff  is  without  adequate  legal  remedy 
or  relief  in  the  premises. 

"That  such  levy  was  made  without  plaintiff's  knowledge.  That  no 
opportunity  was  given  plaintiff  to  point  out  property,  although  he  has 
been  in  Travis  County,  in  Austin,  every  day  since  said  judgment  was 
rendered  and  then  had  property  subject  to  execution  in  Texas,  some  of 
which  was  personal  property  in  said  Travis  County.  No  demand  was 
ever  made  of  him  for  payment  of  said  judgment  or  execution,  and  he 
know  nothing  of  the  issuance  of  said  execution,  until  notified  that  his 
said  homestead  had  been  levied  upon  and  advertised  for  sale,  as  afore- 
said. That  said  levy  was  made  spitefully  by  defendants  to  injure  and 
unnecessarily  annoy  plantiff,  and  not  as  a  bona  fide  lawful  effort  to- 
collect  said  judgment. 
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**Wherefore,  plaintiff  prays  that  the  injunction  granted  by  the  Hon. 
Qeo.  Calhoun^  as  aforesaid,  be  perpetuated,  and  defendants  prohibited 
and  restrained  from  making  any  levy  of  any  writ  upon  any  part  of  said 
property  to  satisfy  said  judgment. 

"Plaintiff  also  prays  that  in  the  event  this  court  should  dissolve,  in 
whole  or  in  part,  said  injunction,  that  this  court  retain  control,  by 
proper  order,  of  the  sale  of  all  and  any  part  of  said  property,  so  that 
plaintiff  can  be  protected  upon  appeal,  from  a  sale  of  any  part  of  his 
said  property,  until  such  appeal  is  finally  determined  in  the  appellate 
court  of  last  resort,  upon  the  giving  of  an  approved  bond,  to  be  fixed 
by  this  court 

"And  the  plaintiff  further  prays  as  in  his  original  petition  and  for 
costs,  and  for  all  equitable  relief  he  may  be  entitled  to  in  the  premises, 
etc.'' 

Appellees  G.  S.  Matthews  and  W.  P.  Allen  answered  as  follows : 

"Come  G.  S.  Matthews  and  W.  P.  Allen,  and  with  leave  of  the  court 
file  this  their  first  amended  original  answer,  in  lieu  of  their  original 
answer  filed  herein  on  October  5,  1903,  and  thereupon: 

"Defendants  except  to  the  petition  of  plaintiff  and  say  the  same  is 
insuflBcient  in  law  to  require  them  to  plead  thereto,  and  of  this  they 
pray  judgment  of  the  court . 

"Specially  answering,  these  defendants  say  that  they  have  no  interest 
in  the  subject  matter  of  this  suit,  further  than  that  the  said  G.  S.  Mat- 
thews, as  sheriff  of  Travis  County,  was  directed  to  levy  upon  and  sell 
the  property  described  in  plaintiff's  petition,  and  that  the  said  W.  P. 
Allen,  as  attorney  for  the  Northwestern  Life  and  Savings  Company, 
and  Chas.  P.  Scrivener,  agent,  had,  at  their  instance  and  request, 
directed  the  sheriff  to  levy  upon  the  property  described  in  plaintiff'^ 
petition;  that  he  acted  as  attorney  for  said  parties  and  is  not  a  psiity 
to  the  execution  or  the  judgment  upon  which  same  was  issued.  Where- 
fore, they  pray  they  be  dismissed  with  their  costs." 

Appellees  Northwestern  Life  and  Savinp  Company  and  Charles  P. 
Scrivener,  agent,  answered  as  follows : 

"Come  the  defendants  herein,  the  Northwestern  Life  and  Savings 
Company  of  Des  Moines,  Iowa,  and  Chas.  P.  Scrivener,  agent,  and  with 
leave  of  the  court  file  this  their  first  amended  original  answer  in  lieu 
of  their  original  answer  filed  in  this  cause  on  October  5,  1903,  and 
thereupon : 

"1.  Defendants  except  to  plaintiff's  petition,  and  say  the  same  is 
insufficient  in  law,  and  of  this  they  pray  the  judgment  of  the  court. 

"2.  Defendants  specially  except  to  so  much  of  said  petition  as  seeks 
to  avoid  the  levy  of  the  execution  sought  to  be  enjoined  herein  on  the 
ground  that  the  said  Harris  has  other  property  in  this  State  subject  to 
execution,  for  the  reason  that  he  fails  to  point  out  and  specify  the  said 
property,  giving  its  location  and  description,  so  as  to  enable  these  de- 
fendants to  subject  it  to  their  levy,  and  of  this  they  pray  the  judgment 
of  the  court. 
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'^Answering,  defendants  deny  each  and  every  allegation  made  by 
plaintiff  in  his  petition  and  demand  strict  proof  of  same. 

"Specially  answering,  these  defendants  say  that  if  any  portion  of  the 
property  levied  on  by  virtue  of  the  execution  sought  to  be  enjoined  ia 
the  homestead  of  the  said  Sidon  Harris,  that  it  is  outlot  No.  7  in 
division  C  of  the  city  of  Austin,  and  as  to  this  portion  these  defendants 
disclaim,  and  are  willing  to  confess  that  same  is  the  homestead  of  the 
said  Harris,  and  they  say  that  the  said  Harris  purchased  this  property, 
outlot  No.  7,  division  C,  on  the  first  day  of-  December,  1894,  from  Lewis 
C.  and  Sallie  E.  Eyan  and  paid  therefor  the  sum  of  $10,000 ;  that  said 
property  was  then  well  and  reasonably  worth  the  sum  of  $6000,  exclu- 
sive of  all  improvements  thereon  ever  since  the  said  first  day  of  Decem- 
ber, 1894,  and  is  now  so  worth  the  sum  of  $6000  exclusive  of  all  im- 
provements thereon;  that  upon  the  purchase  thereof  as  before  set  out 
of  said  outlot  No.  7,  division  C,  the  same  became  on  the  said  first  day 
of  December,  1894,  the  home  and  homestead  of  the  said  Sidon  Harris, 
and  has  continued  to  be  his  home  and  homestead;  that  the  same  is  an 
urban  homestead,  and  has  been  an  urban  homestead  since  the  date  of 
its  purchase  on  the  first  day  of  December,  1894,  that  it  is  situated 
within  the  city  limits  of  the  city  of  Austin,  and  was  so  situated  when  it 
was  purchased  by  the  said  Sidon  Harris  as  before  set  out;  that  it  is  so 
regarded  and  used  by  the  said  Sidon  Harris  and  has  been  so  regarded 
and  used  by  him  ever  since  the  date  on  which  he  purchased  same; 
that  in  a  deed  made  by  the  said  Sidon  Harris  to  Mrs.  Matilda 
Christian  on  February  23,  1899,  the  said  Harris  specified  locally,  des- 
ignated and  elected  said  outlot  7,  division  C,  as  his  homestead,  and  par- 
ticularly the  southwest  comer  thereof,  all  of  which  will  more  fuUy 
appear  from  the  deed'  records  of  Travis  County,  in  book  154,  page  415 ; 
that  on  July  16,  1900,  the  said  Sidon  Harris  purchased  from  D.  S.  Ross 
and  A.  J.  Brown  outlots  Nos.  6  and  9  in  division  C  of  the  city  of  Aus- 
tin, less  three-eighths  of  an  acre,  for  the  sum  of  $1305 ;  that  on  Febru- 
ary 23,  1899,  the  said  Sidon  Harris  purchased  from  Mrs.  Matilda 
Christian,  for  the  sum  of  $7500,  outlot  No.  1  in  division  X  of  the  city 
of  Austin;  that  outlot  No.  1,  division  X,  is  separated  from  outlot  No. 
7,  division  C,  by  a  street  of  the  city  of  Austin,  and  is  not  used  as  & 
homestead  by  the  said  Sidon  Harris;  that  outlots  6  and  9,  division  C, 
are  a  great  distance  from  the  residence  of  the  said  Harris  and  are  not 
used  as  a  homestead  by  the  said  Sidon  Harris;  that  the  said  Sidon 
Harris  enjoys  on  the  said  outlot  No.  7,  division  G,  as  his  homestead,  the 
rights,  privileges  and  immunities  of  urban  residents;  that  the  water 
mains  of  the  city  of  Austin  run  to  said  place  and  that  thereby  he  *a 
supplied  with  water;  that  the  fire  department  of  the  city  of  Austin 
respond  to  calls  in  and  about  his  said  residence ;  that  the  street  depart- 
ment repairs  the  streets  in  and  about  the  above  described  property  and 
the  city  of  Austin  polices  same;  that  each  of  the  pieces  of  property 
above  referred  to  are  in  the  city  limits  of  the  city  of  Austin,  And  were 
so  within  said  limits  when  purchased  by  the  said  Sidon  Harris,  that 
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said  outlot  No.  1,  division  X,  and  said  outlots  Nos.  6  and  9,  division  C, 
are  not  portions  of  the  homestead  of  the  said  Sidon  Harris,  but  are 
subject  to  levy  and  sale  under  execution. 

"Defendants  further  say  that  by  reason  of  the  levy  of  the  execution 
sought  to  be  enjoined,  they  have  acquired  and  have  a  valid  lien  upon 
outlot  No.  1,  in  division  X,  and  outlots  Nos.  6  and  9  in  division  C  of 
the  city  of  Austin  for  the  satisfaction  of  their  debt  set  forth  in  said 
execution,  and  they  pray  the  court  to  foreclose  said  lien  upon  said  prop- 
erty or  so  much  thereof  as  may  be  necessary  to  satisfy  said  claim  and 
to  order  same  sold,  and  that  they  be  quieted  in  the  right  to  same  as 
against  the  homestead  exemption  claim  of  the  said  plaintiff,  and  that 
the  mjuDction  herein  be  not  perpetuated  as  to  said  outlot  No.  1,  division 
X,  or  outlots  Nos.  6  and  9,  division  C,  but  as  to  these  it  be  dissolved, 
and  they  pray  to  recover  their  costs  and  for  general  relief.^' 

Appellant  by  supplemental  petition  replied  to  appellees'  answer  as 
follows ': 

"By  leave  of  court  plaintiff  files  his  first  supplemental  petition  and 
replying  to  defendants*  answers  filed  October  12,  1903,  says: 

"The  same  are  not  properly  verified  by  affidavit,  and  do  not  present 
any  sufficient  reason  why  the  injunction  granted  in  this  cause  should 
not  be  perpetuated  in  toto,  and  of  this  he  prays  judgment,  etc. 

"That  he  specially  excepts  to  that  part  of  said  answer  in  which  de- 
fendant^ seek  to  fix  and  designate  his  homestead  upon  outlot  7  and  sub- 
ject all  the  other  outlotft  joining  outlot  7,  levied  upon,  to  sale  pursuant 
to  said  levy,  because  there  is  no  recognized  rule  of  law  or  equity  in  this 
State  for  such  procedure  were  defendants  entitled  to  the  relief  they 
seek.  Furthermore,  they  fail  to  show  or  allege  any  right  to  such 
equitable  relief  as  prayed  for  (the  setting  aside  outlot  7  as  a  homestead 
and  subjecting  by  foreclosure  of  alleged  execution  lien  upon  the  excess 
of  outlots  levied  upon),  and  do  not  show  that  plaintiff  in  this  cause 
(defendant  in  said  execution)  was  given  any  opportunity  to  point  out 
property  to  be  levied  upon  or  that  he  had  no  other  property  upon  which 
said  execution  could  have  been  lawfully  levied.  And  he  therefore 
prays  for  judgment,  etc. 

"Answering  the  allegations  of  defendants*  answers  he  says : 

"1.  That  the  so-called  'street  of  the  city  of  Austin'  which  bounds 
outlots  7,  6  and  9  on  the  south  and  outlot  1  on  the  north,  is  simply  a 
vacant  strip  of  land  60  feet  wide  left  there  by  the  government  when, 
in  about  1840,  said  outlots  were  located,  surveyed  and  platted  by  said 
government  out  of  its  public  domain  and  sold  and  patented  as  platted 
to  individual  purchasers  thereof  from  said  government.  That  said 
so-called  street  has  never  received  any  recoc^ition  as  a  street  by  the  city 
of  Austin  and  is  not  travelable  for  vehicles  of  any  kind,  and  is  kept 
open  by  plaintiff  for  his  own  convenience  and  use.  That  the  so-called 
streets  on  the  east  and  west  of  plaintiff's  premises  are  of  the  same 
origin,  vacant  strips  of  public  domain,  and  have  never  been  'worked'  by 
the  city  since  plaintiff  first  purchased  any  part  of  said  premises  in  1894. 


430  TTarrts  v.  Matthews. 

'^2.  That  if  plaintiff  made  any  designation  of  outlot  No.  7  as  lus 
homestead^  it  was  prior  to  his  acquisition  of  the  other  outlotd  in  qaes- 
tion^  and  was  done  incidentally  in  conveying  three  houses  and  lots  to 
Mrs.  Christian  to  waive  any  claim  of  homestead  right  to  said  houses 
and  lots  and  for  no  other  purpose.  That  afterwards,  as  he  acquired 
outlots  1,  6  and  9,  he  did  so  for  the  purpose  of  adding  them  to  his 
homestead  which  he  needed  for  the  comfort,  conveniences,  necessitie<} 
and  support  of  himself  and  family,  and  has  ever  since  used  them  all 
for  the  use,  support  and  convenience  of  his  family,  all  of  which  was 
well  known  to  defendants  prior  to  and  at  the  time  they  made  the  un- 
lawful, willful  and  malicious  levy  as  complained  of  in  his  original  peti- 
tion. That  outlots  6,  7  and  9  are  all  in  one  inclosure.  That  outlot  1 
is  in  one  inclosure  and  is  situated  within  u  few  yards  of  plaintiff's  resi- 
aence. 

"3.  That  plaintiff  laid  at  his  own  expense  740  feet  of  wacer  main 
to  get  water  to  his  yard,  the  city  refusing  to  make  such  extension. 

"4.  That  the  city  does  not  furnish  pressure  suflBcient  to  be  of  any 
protection  against  fire  at  plaintiff's  residence. 

"5.  That  police  are  never  seen  upon  or  about  plaintiff's  premises, 
except  when  off  duty,  hunting  and  trespassing  thereon. 

"G.  That  his  premises  are  rural  in  every  particular,  associated  with 
farming,  cow-punchers,  dairies,  hog  ranches  and  golf  links,  far  from 
the  madding  crowd.     Wherefore,  he  prays  as  in  his  original  petition.'' 

Appellant,  whose  testimony  constituted  the  entire  evidence'  adduced 
upon  the  trial,  except  some  documentary  testimony  which  wilj  be  men- 
tioned later,  testified  as  follows: 

"1  am  the  plaintiff  in  this  case.  I  was  married  in  1882,  and  by  that 
marriage  am  the  father  of  seven  children,  all  of  whom  are  minors  and 
live  with  me  at  my  home  in  Austin,  Travis  County,  Texas,  which  is 
upon  the  land  which  is  involved  in  this  proceeding.  Thio  land  con- 
sists of  four  tracts;  the  first  tract  being  outlot  No.  7,  contains  25  acres; 
the  second  tract,  outlot  No.  1,  contains  34%  acres ;  the  third  tract,  out- 
lot Xo.  G,  contains  11  acres;  and  the  fourth  tract,  outlot  No.  9,  con- 
tains 21%  acres.  These  tracts  are  known  as  Austin  Military  outlots. 
No.  1  is  in  division  X  and  Nos.  6,  7  and  9  are  in  division  C  of  said 
Military  outlots.  They  are  original  surveys  as  patented  by  the  gov- 
ernment, about  sixty  years  ago.  In  the  said  original  surveys  a  strip  of 
GO  feet  wide  was  left  on  the  west  side  of  outlots  Nos.  1  and  7  and  on 
the  east  and  north  of  No.  9,  and  on  the  south  of  No.  6;  also  between 
Nos.  1  and  7." 

Plaintiff  here  offered  in  evidence  a  map  of  the  city  of  Austin,  a  por- 
tion of  which  shows  his  property  and  contiguous  property. 

"All  of  the  property  belonging  to  me  shown  upon  this  map  or  plat 
was  not  included  in  the  corporate  limits  of  the  city  of  Austin  until 
May  1,  1891,  when  said  limits  were  extended  by  a  legislative  enact- 
ment so  as  to  include  a  great  deal  of  country  property,  farms  and  pas- 
tures.   There  have  never  been  any  changes  in  the  condition  and  sur- 
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xoundings  of  any  of  my  property  since  the  city  limits  were  extended  in 
1891,  except  the  house  that  I  first  lived  in  when  I  moved  upon  the 
property  on  the  first  of  January,  1895,  was  burned  down  and  I  subse- 
quently built  a  new  one,  which  is  still  standing.  There  have  never 
been  any  subdivisions  made  of  my  property  since  1891,  no  streets  or 
alleys  laid  out  through  it.  The  strips  between  the  tracts  left  by  the 
government  are  just  as  they  were  prior  to  1891.  Those  running  north 
and  south  are  used  as  roads  just  as  they  were  prior  to  1891.  The  strip 
running  east  and  west,  north  of  No.  9,  is  inclosed  in  my  pasture  and 
has  been  for  years.  That  between  Nos.  7  and  1  is  impassable  a  portion 
of  the  distance  for  vehicles,  owing  to  the  creek  and  deep  ravines  cross- 
ing it  not  having  culverts  or  bridges  across  them,  the  banks  being  high, 
steep  bluffs.  It  is  used  as  a  road  on  the  east  side  of_the  creek  by  a 
few  colored  people  who  live  on  the  northwest  comer  of  outlot  No.  6. 
The  city  has  never,  to  my  knowledge,  supervised  or  worked  said  strip* 
as  streets  nor  in  any  way  recognized  them  as  streets  that  I  know  of. 
None  of  the  land  shown  on  this  map  or  plat  has  ever  been  subdivided 
into  blocks,  streets  or  alleys,  except  that  portion  shown  to  have  been 
fio  subdivided  and  Hyde  Park,  all  of  which  was  subdivided  prior  to 
1891.  There  are  two  streets  open  in  Grooms'  addition  east  and  west 
and  one  north  and  south,  and  this  is  in  the  south  end  of  Grooms'  addi- 
tion, where  there  are  perhaps  a  dozen  residences,  all  of  which,  except 
two  or  three,  were  there  prior  to  1891;  the  central  and  northern  part 
of  Grooms'  addition  are  woodlandb  and  fenced  with  barbed  wire  and 
used  as  pastures.  All  the  land  directly  west  of  my  home  and  north  and 
^ast  of  outlets  6,  7  and  9  are  pastures  or  farms,  having  only  a  few 
houses.  Outlot  No.  4,  as  shown  on  the  plat,  is  all  open  woodland. 
Tract  No.  5  has  three  small  fields  on  it  and  three  houses  and  about 
one-half  dozen  negro  shanties  in  the  northwest  comer.  Outlot  No.  8 
is  used  for  a  dairy.  Outlot  No.  9,  division  X,  adjoining  my  land  on 
the  southwest,  is  a  pasture  inclosed  by  a  barb-wire  fence.  Outlet  No. 
10  is  open  woodland.  I  bought  outlot  No.  7  in  December,  1894,  and 
moved  mj  family  upon  it  January  1,  1895,  moving  into  the  dwelling 
house  which  stood  on  the  southwest  corner  of  that  tract.  I  lived  in 
that  house  with  my  family  until  it  bumed  in  1897.  I  at  once  rebuilt 
it,  and  have  lived  in  the  new  house  built  upon  the  site  of  the  old  one 
with  my  family  ever  since.  In  February,  1899,  I  bought  outlot  No.  1 
in  division  X  from  Mrs.  Christian.  I  traded  her  three  residences  in 
the  city  as  part  consideration,  and  in  making  the  deed  to  her  for  those 
three  houses  I  designated  lot  No.  7  in  division  C  as  my  homestead,  at 
which  time  I  owned  no  other  property  in  Travis  County,  except  said 
three  houses.  I  afterwards  on  the  same  day  got  from  her  a  deed  to 
outlot  No.  1,  division  X,  and  at  once  took  possession  of  this  tract.  Id 
1900  I  bought  outlets  Nos.  G  and  9  in  division  C  for  $40  per  acre,  and 
at  once  placed  them  in  an  inclosure  with  No.  7,  and  ever  since  then 
have  kept  outlots  Nos.  6,  7  and  9  in  division  C  all  in  one  inclosure, 
except  on  the  north  side  I  have  a  small  field  in  cultivation,  which  is 


432  Harris  v.  Matthews. 

fenced  ofif  to  itself,  and  have  about  ten  acres  in  the  south  side,  including 
my  house  fenced  oflf,  which  is  also  in  cultivation,  the  balance  being  used 
for  pastures.  No.  1  in  division  X  was  inclosed  when  I  bought  it  and  1 
have  continuously  used  it  as  a  pasture  for  my  horses  and  horses  pastured 
for  hire,  and  for  firewood  purposes,  it  being  heavily  timbered  in  places. 
I  have  had  it  grubbed  during  the  past  year  preparatory  to  cultivating 
it,  as  I  have  also  done  Nos.  6  and  9  in  part.  I  cultivate  from  ten  to 
fifteen  acres  on  6,  7  and  9,  and  use  the  balance  of  all  of  them  for  pas- 
tures for  my  cows  and  horses  and  for  firewood.  I  also  sell  some  wood 
and  pasture  horses  and  cows  thereon  for  hire,  the  proceeds  of  all  of 
which  is  used  for  the  support  of  myself  and  family.  The  deeds  are  all 
to  me  in  my  individual  name,  and  I  own  no  other  land  in  Travis 
County,  Texas.  1  bought  all  of  these  four  tracts  for  homestead  pur- 
poses and  have  continuously  lived  upon  and  used  all  of  them  in  the 
manner  indicated,  and  none  of  them  have  ever  been  subdivided  since 
I  acquired  it.  The  city  limits  are  about  one-fourth  to  one-half  of  a 
mile  north  and  northeast  of  my  property.  All  the  land  between  my 
land  and  the  city  limits  on  the  north  and  northeast  are  farms  or  pas- 
tures, the  golf  links  being  upon  a  portion  of  it. 

"Cross-examination :  I  vote  in  the  city  elections  of  Austin,  and  have 
voted  ever  since  I  moved  on  the  place  in  1895.  I  send  my  children  to 
the  public  schools  of  the  city.  The  fire  companies  respond  to  fire  alarms 
at  my  home.  I  have  electric  lights  at  my  house,  which  are  furnished 
by  the  city's  plant.  I  also  have  water  which  is  furnished  by  the  city. 
I  had  the  water  main,  740  feet,  laid  at  my  own  expense,  the  city  refus- 
ing to  lay  it.  Since  I  laid  this  main,  however,  the  city  has  made  reduc- 
tions in  my  water  bill  for  the  cost  of  laying  tiie  said  740  feet  of  main ; 
the  city  has  made  several  extensions  of  its  water  main  in  this  way  to 
persons  outside. of  the  city  limits.  I  never  see  any  police  on  duty  in 
my  neighborhood.  I  pay  city  taxes  on  my  property  and  render  it  for 
taxes  to  the  city.  Hyde  Park  is  about  one-half  to  three-quarters  of  a 
mile  northwest  and  west  of  my  place.  It  was  subdivided  into  lots  and 
blocks  and  streets  before  it  was  taken  into  the  city  in  1891.  Many 
houses  have  been  built  there  since  then;  perhaps  there  are  as  many  as 
fifty  or  seventy-five  dwelling  houses  in  Hyde  Park.  The  improvements 
on  outlet  No.  7  when  I  bought  it  were  of  the  value  of  $6000.  When 
I  bought  No.  1  in  division  X  I  think  it  was  worth  what  I  gave  for  it, 
$7500 ;  $3000  of  this  was  in  trade  and  $4500  in  notes.  There  were  no 
improvements  on  this  tract  when  I  bought  it,  except  a  fence,  worth  not 
over  $200.  Shortly  after  that  the  dam  on  the  Colorado  River  broke, 
and  I  do  not  think  this  land  is  worth  one-half  of  that.  When  I  bought 
lot  1,  division  X,  lot  7,  division  C,  without  reference  to  improvements 
was  worth  $2000.  I  bought  outlots  Nos.  6  and  9  in  1900  for  $40  per 
acre,  and  I  think  it  was  worth  that  sum.  The  property  is  assessed  for 
citv  taxes  as  follows  without  improvements:  6  and  9  at  $900;  7  at 
$1500,  and  1  at  $2000. 
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'TDefendants*  Evidence. — ^The  defendants  offered  in  evidence  the  fol- 
lowing deeds : 

''First.  Deed  to  Sidon  Harris  by  L.  C.  Byan  and  wife  to  outlot  No. 
7,  division  C,  of  Austin  Military  outlots,  containing  25  acres^  consider- 
ation stated  $10,000,  dated  December  1,  1894,  recorded  in  December, 
1894. 

"Second.  Deed  to  Sidon  Harris  by  Matilda  Christian  to  outlot  No. 
1,  division  X,  of  Austin  Military  outlots,  containing  34%  acres,  recit- 
ing as  a  consideration  $7500,  dated  February  23,  1899,  and  duly 
recorded  same  day. 

"Third.  Deed  to  Sidon  Harris  by  A.  J.  Brown  and  D.  S.  Ross,  out- 
lots Nos.  6  and  9,  division  C  of  Austin  Military  outlots,  first  containing 
11  acres  and  the  second  21%  acres,  reciting  a  consideration  at  $1005, 
dated  July  16,  1900,  recorded  same  month. 

"Fourth.  Deed  by  Sidon  Harris  to  Matilda  Christian,  conveying 
certain  property  in  the  city  of  Austin,  dated  February  23,  1899,  said 
deed  reciting  that  Sidon  Harris  had  'homestead  in  southwest  comer  of 
outlot  No.  7,  division  C,  of  the  city  of  Austin.'^* 

The  trial  was  had  before  the  court  without  a  jury,  and  the  court  per- 
petuated the  injunction  as  to  outlot  No.  7  in  division  C  of  the  city  of 
Austin,  and  outlot  No.  1  in  division  X  of  said  city,  and  dissolved  said 
injunction  as  to  outlots  Nos.  6  and  9,  in  division  C  of  said  city;  and 
further  decreed  that  appellee  C.  P.  Scrivener,  as  special  agent  for  the 
Northwestern  Life  and  Savings  Company  of  Des  Moines,  Iowa,  recover 
of  appellant  the  sum  of  $595.33,  with  interest  thereon  from  the  13th 
day  oiP  May,  1903,  at  6  per  cent  per  annum,  and  that  the  execution  lien 
of  the  said  appellee  on  said  outlots  Nos.  6  and  9  in  division  C  of  the 
city  of  Austin  be  foreclosed  to  satisfy  same. 

Opinion, — We  find  that  the  testimony  in  the  record  supports  the 
judgment  of  the  court  below  in  holding  that  the  prop,erty  levied  ui>on 
was  situated  within  the  corporate  limits  of  the  city  of  Austin,  and 
that  the  same  was  urban  property. 

We  also  find  that  the  testimony  supports  the  judgment  of  the  court 
in  holding  that  lot  7  in  division  C  and  lot  1  in  division  X  of  the  city 
of  Austin  constituted  the  homestead  of  appellant  at  the  date  of  the 
levy  of  the  execution  complained  of;  and  that  lots  6  and  9  in  division 
C  constituted  no  part  of  said  homestead  at  said  date.  We  further  find 
that  the  testimony  supports  the  judgment  of  the  court  below  in  hold- 
ing that  lots  7  and  1  at  the  time  of  their  designation  by  appellant  as 
his  homestead,  and  at  the  date  of  the  levy  of  said  execution,  were  of 
the  value  of  $5000,  exclusive  of  improvements  thereon. 

Appellant^s  first  assignment  of  error  contends  that  the  court  erred 
in  holding  that  any  part  of  the  property  involved  in  this  suit  was  sub- 
ject to  execution  sale,  because,  as  he  contends,  the  undisputed  evidence 
conclusively  proves  that  it  is  all  parts  and  parcels  of  appellant^s  home- 
stead, and  that  it  is  not  an  urban  homestead.    We  do  not  agree  with 
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appellant  in  this  contention.  We  think  there  is  suflBcient  testimony  in 
the  record  to  justify  the  action  of  the  court  in  holding  that  the  prop- 
erty upon  which  the  homestead  of  appellant  is  situated  is  urban.  While 
the  fact  that  the  property  upon  which  the  appellant  established  his 
home  was  at  the  time  of  such  establishment  embraced  within  the  cor- 
porate limits  of  the  city  of  Austin  may  not  be  of  controlling  import- 
ance in  determining  whether  or  not  it  was  urban^  such  fact  is  potent 
evidence  to  be  considered  in  connection  with  the  other  evidence  in  the 
case  on  the  issue  as  to  whether  such  property  was  urban  or  rural. 

In  order  to  constitute  the  lot  or  lots  upon  which  the  homestead  is 
located  a  part  of  the  city^  it  is  not  necessary  that  it  should  have  been 
originally  surveyed  or  platted  by  the  city.  It  is  suflBcient  if  such  lot 
or  lots  were  recognized  as  a  part  of  the  plat  or  plan  of  the  city ;  and  it  is 
unimportant  that  such  lot  or  lots  do  not  conform  to  the  dimensions  or 
shape  of  lots  generally  in  the  platted  part  of  the  city,  if  their  use, 
controlled  by  the  city,  and  surroundings,  impress  them  with  the  urban 
character.  The  conditions  and  surroundings  of  this  property,  accord- 
ing to  the  testimony  of  appellant,  and  as  shown  by  the  plat  introduced 
in  evidence,  made  the  same  urban  at  the  date  it  was  levied  upon  by  vir- 
tue of  said  execution.  Laucheimer  v.  Saunders,  8  Texas  Ct.  Rep.,  479. 
All  the  territory  on  the  south  and  west  of  appellant's  homestead  id 
platted  into  blocks,  lots  and  streets,  and  that  on  the  south  practically 
occupied  by  residences,  and  there  are  some  residences  on  the  west.  The 
city  limits  are  about  one-fourth  to  one-half  a  mile  north  and  northeast 
of  appellant's  property.  The  golf  links  are  on  a  portion  of  this  land 
between  appellant's  and  the  north  and  northeast  limits  of  the  city. 
'J'his  land  being  conceded  to  be  within  the  corporate  limits  of  the  city, 
the  establishment  of  golf  links  upon  same  certainly  would  not  be  con- 
sidered a  rural  use  of  the  land. 

Appellant,  prior  to  the  levy  of  the  execution,  designated  lot  7  as  his 
homestead,  and  in  his  supplemental  petition  claims  that  he  did  this 
incidentally  in  cbnveying  three  houses  and  lots  in  the  city  of  Austin  to 
Mrs.  Christian,  to  waive  any  claim  to  homestead  rights  to  said  houses 
and  lots.  If  lot  7  was  not  urban  property  there  was  no  reason  for  this 
waiver,  as  the  lots  to  which  the  waiver  was  made  could  not  have  been 
any  part  of  a  rural  homestead.  Hyde  Park,  which  is  embraced  within 
the  limits  of  the  city  corporation,  is  one-half  to  three-fourths  oiE  a  mUe 
northwest  and  west  of  appellant's  property,  and  it  is  subdivided  into 
blocks,  lots  and  streets,  and  was  before  it  was  taken  into  the  city  cor- 
poration by  the  legislative  enactment  above  mentioned.  Many  houses 
have  been  built  there  since,  and  there  are  as  many  as  fifty  or  seventy- 
five  dwelling  houses  in  Hyde  Park,  which  practically  surrounds  appel- 
lant's property  on  the  northwest- 
Appellant  has  all  the  conveniences  and  protection  that  a  municipal 
government  affords;  his  children  attend  the  public  schools  of  the  city; 
he  votes  in  the  city  elections;  the  fire  companies  respond  to  fire  alarms 
at  his  house;  he  has  electric  lights  at  his  house  furnished  by  the  city's 
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plant;  he  has  water  which  is  furnished  by  the  city.  While  he  testifies 
he  never  sees  any  police  in  his  neighborhood^  it  may  be  that  their  ab- 
sence  is  accounted  for  by  the  peculiarly  law-abiding  character  of  his 
neighborhood^  and  it  does  not  necessarily  follow  that  he  would  be  with- 
out police  protection  in  the  event  it  was  at  any  time  needed. 

Appellants  second  assignment  of  error  contends  that  if  the  court 
below  was  correct  in  holding  that  his  homestead  was  urban^  it  erred  in 
holding  that  any  part  of  it  was  subject  to  execution  sale. 

In  his  third  assignment  of  error  he  complains  of  the  holding  of  the 
court  that  lots  6  and  9  form  no  part  of  appellant's  homestead;  and  in 
his  fourth  assignment  of  error  he  contends  that  the  court  erred  in  hold- 
ing that  said  lots  6  and  9  were  subject  to  execution  sale^  as  the  excess 
of  value  of  an  urban  homestead.  Under  said  second^  third  and  fourth 
assignments  appellant  submits  this  proposition :  "The  burden  of  proof 
is  upon  appellees  to  establish  that  appellant's  homestead  is  urban  and 
exceeds  $5000  in  value>  exclusive  of  improvements  at  the  date  of  the 
purchase  of  tracts  6  and  9,  in  July,  1900.    This  they  failed  to  do.'* 

We  are  not  disposed  to  agree  with  appellant  in  said  proposition.  He 
having  sought  equitable  relief  from  the  levy  of  the  execution,  solely 
upon  the  ground  that  the  property  was  exempt  as  a  rural  homestead,  and 
the  proof  showing  that  at  the  time  said  homestead  was  established  the 
property  was  included  within  an  incorporated  city,  we  are  inclined  to 
think  the  burden  was  on  him  to  show  that  the  property  was  rural.  But, 
conceding  that  the  burden  was  on  the  appellees  to  show  that  the  prop- 
erty was  urban,  we  think  the  testimony  in  the  record  was  sufficient  to 
show  it.  There  was  sufficient  testimony  to  justify  the  court  in  holding 
that  lots  6  and  9,  according  to  their  use,  constituted  no  part  of  appel- 
lant's homestead ;  and  if  it  so  held,  it  was  unnecessary  to  consider  the 
question  of  excess  in  value.  The  use  made  of  the  land  may  determine 
its  character,  as  to  whether  it  is  homestead  or  not.  Andrews  v.  Haga- 
don,  54  Texas,  671 ;  Methery  v.  Walker,  17  Texas,  594 ;  Houston  &  T.  C. 
Ey.  Co.  V.  Winter,  44  Texas,  611;  Pryor  v.  Stone,  19  Texas,  37;  Wag- 
gener  v.  Haskell,  13  Texas  Civ.  App.,  630. 

However,  if  the  court  held  that  lots  7  and  1  were  of  the  value  of 
$5000,  exclusive  of  improvements,  at  the  time  of  their  designation  as 
his  homestead  at  the  date  of  the  levy  of  the  execution,  such  holding  was 
not  without  evidence  to  support  it.  Appellant's  testimony  and  the  con- 
siderations recited  in  his  deeds  show  that  these  lots,  without  improve- 
ments, cost  him  more  than  $9000 ;  and  while  he  testified  that  when  the 
Austin  dam  broke  they  were  not  worth  one-half  of  that,  he  does  not 
testify  what  they  were  worth  at  the  date  of  the  levy  of  the  execution; 
and  he  being  a  party  at  interest,  the  court  was  not  bound  to  accept  his 
opinion  as  to  the  depreciation  of  value  by  the  breaking  of  the  Austin 
dam,  if  it  was  deemed  inconsistent  with  the  other  testimony  upon  that 
issue. 

Appellant  in  his  fifth  assi^ment  of  error  contends  that  if  his  home- 
stead be  held  to  be  urban,  still  the  court  erred  in  arbitrarily  disregard- 
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ing  a  debtor's  rights  to  select  out  of  an  urban  homestead  the  part  he 
may  choose  to  retain  as  his  homestead,  in  cases  where  its  excess  of  con- 
stitutional value  is  established. 

We  do  not  regard  this  assignment  as  well  taken.  Appellant  in  his 
pleadings  rested  his  right  to  relief  solely  upon  the  ground  that  the 
property  was  his  rural  homestead,  and  did  not  suggest  to  the  court  in 
any  manner  that  he  desired  to  select  any  particular  part  of  the  prop- 
erty in  controversy  as  his  homestead,  in  the  event  the  property  was  held 
to  be  urban.  Hence  we  think  he  has  no  right  to  complain  of  the  action 
of  the  court.  Further,  appellant  in  his  motion  for  a  new  trial  does  not 
set  up  that  if  he  had  been  given  the  right  to  select  the  lots  he  desired 
to  retain  for  his  homestead,  he  would  have  selected  different  ones  to 
those  or  either  of  them  decreed  to  him  by  the  court.  Moreover  the  tes- 
timony was  sufficient  to  justify  the  court  in  holding  that  appellant  in 
the  manner  of  his  use  of  lots  6  and  9  had  not  impressed  upon  them  the 
homestead  character,  and  that  being  the  case,  the  appellant  would  have 
no  right  to  select  property  not  used  by  him  for  homestead  purposes. 

Appellant's  sixth  assignment  of  error  complains  that  the  court  erred 
in  rendering  judgment  against  appellant  for  $595.33,  and  interest  from 
May  13,  1903,  and  foreclosing  execution  lien  upon  tracts  6  and  9  for 
that  amount,  because  appellees*  answer  is  insufficient  in  its  allegations 
for  affirmative  relief  to  sustain  such  judgment  and  foreclosure. 

We  are  of  opinion  that  there  was  no  error  in  the  action  of  the  court 
in  the  respect  complained  of.  Appellant  by  his  pleadings  was  seeking 
affirmative  relief  in  this  case,  and  not  appellees,  hence  the  case  of 
Mackey  v.  Wallace,  26  Texas,  529,  cited  by  appellant,  does  not  apply. 

In  his  seventh  assignment  of  error  appellant  contends  that  the  court 
erred  in  sustaining  appellees*  special  exception  number  2  to  that  part  of 
appellant's  petition  alleging  that  the  levy  upon  his  homestead  was  un- 
lawfully, spitefully  and  willfully  made,  without  demand  for  payment 
01  for  pointing  out  a  levy  being  made  of  him,  when  he  had  personal 
property  subject  to  execution  in  the  said  county,  and  was  personally 
present  there  all  the  time. 

There  was  no  error  in  this  action  of  the  court  below.  Appellant's 
petition  did  not  allege  that  he,  at  the  first  opportunity,  pointed  out  or 
offered  to  point  out  personal  property  upon  which  to  make  the  levy. 
Beck  V.  Avondino,  "82  Texas,  314. 

Appellant's  eighth  assignment  of  error  is  as  follows:  "The  court 
erred  in  overruling  appellant's  motion  for  a  new  trial,  because  of  the 
errors  herein  assigned,  and  which  were  duly  presented  therein.'*  This 
assignment  is  too  general,  and  is  otherwise  not  in  compliance  with  the 
rules  of  court,  and  therefore  will  not  be  considered.  However,  as  has 
already  been  stated,  we  are  of  opinion  the  judgment  of  the  court  is 
supported  by  the  evidence. 

There  being  no  error  pointed  out  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused  November  28,  1904. 
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J.  L.  Lewis  v.  Goldthwaite  National  Bank  et  al. 

Decided  June  22,  1904. 

1. — Homestead — Sale— Exemption   of   Proceede— Constitutional   Law. 

The  Act  of  April  26,  1897,  exempting  from  garnisliment  for  six  months 
the  proceeds  of  a  voluntary  sale  of  the  homestead,  was  not  unconstitutional 
in  its  application  to  prevent  the  collection,  by  garnishment  of  such  proceeds, 
of  a  debt  incurred  by  contract  prior  to  the  enactment  of  such  statute  and 
which  the  creditor  had  no  other  means  of  collecting. 

2. — Fraud — Proceeds  of  Homestead. 

It  seems  that  no  fraud  on  creditors  would  be  committed  by  the  debtor 
giving  away  the  proceeds  of  a  voluntary  sale  of  the  homestead  not  subject 
to  their  debts. 

Appeal  from  the  District  Court  of  Mills.  Tried  below  before  Hon, 
John  W.  Goodwin. 

J.  L.  Lewis,  for  appellant. 

R,  L.  H.  Williams  and  E.  B.  Anderson,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  garnishment  proceeding  by  the 
appellant  against  the  Goldthwaite  National  Bank,  as  garnishee,  based 
npon  a  judgment  in  appellant's  favor  against  J.  N.  Shultz  and  Mrs. 
M.  H.  McGuire.  The  appellant  sought  to  hold  the  bank  liable  as  gar- 
nishee for  funds  on  deposit  in  the  bank  belonging  to  appellee  Shultz. 

The  appellees  in  effect  answered  that  the  funds  for  which  the  bank 
was  sought  to  be  held*liable  were  the  proceeds  of  a  voluntary  sale  of 
the  homestead  of  the  appellee  Shultz,  made  less  than  six  months  prior 
to  the  service  of  the  writ  of  garnishment. 

Judgment  by  the  trial  court  was  rendered  in  favor  of  appellees,  in 
accordance  with  the  theory  sugg^ted  by  their  answers.  The  court 
filed  conclusions  of  fact  and  law,  which  are  as  follows: 

"1.  That  plaintiff  herein,  J.  L.  Lewis,  on  the  9th  day  of  March, 
1897,  recovered  in  the  District  Court  of  Mills  County,  Texas,  in  cause 
No.  372,  on  the  civil  docket  thereof,  a  joint  and  several  judgment 
against  the  said  Mrs.  M.  A.  McGuire  and  J.  N.  Shultz,  defendants  in 
said  suit,  for  the  sum  of  $199.05  with  10  per  cent  interest  thereon  from 
its  date,  and  all  costs,  which  costs  in  the  aggregate  amount  to  the  sum 
of  $14.50,  inclusive  of  the  issuance  and  return  of  execution  on  said 
judgment,  and  which  judgment  I  find  is  now  and  was  on  September  21, 
1903,  owned  by  J.  L.  Lewis. 

"2.  That  said  judgment  has  never  been  in  anywise  reversed  or  set 
aside  and  is  a  valid  and  subsisting  judgment,  execution  thereon  having 
been  issued  within  one  year  from  its  said  rendition  and  entry, 

*'3.  That  said  judgment  nor  any  part  thereof  has  ever  been  paid, 
except  the  sum  of  $20  paid  thereon  August  3,  1897,  $14.50  of  which 
was  applied  on  the  costs. 

^4.     That  said  judgment  is  based  upon  a  contract  in  writing  for 
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value,  which  was  made  in  and  payable  in  this  State,  of  date  October 
26,  1895,  which  contract  is  merged  in  said  judgment  now  owned  by 
plaintiff. 

"4l^.  That  neither  the  said  M.  A.  McGuire  nor  J.  N".  Shultz  now 
have  property  within  this  State  subject  to  execution,  unless  the  money 
garnished  herein  is  subject  thereto,  sufficient  to  pay  off  and  satisfy  what 
remains  due  on  this  judgment. 

"5.  That  on  and  for  a  long  time  prior  to  September  18,  1903,  the 
defendant  J.  N.  Shultz  was  a  resident  citizen  of  Mills  County,  Texas, 
and  owned  the  north  one-fourth  of  section  22,  certificate  No.  21623, 
original  grantee  H.  T.  &  B.  Ry.  Co.,  survey  of  land  in  Mills  County, 
.  Texas,  and  on  said  last  named  date  and  for  a  long  time  prior  thereto 
the  said  Shultz  was  a  married  man  and  the  head  of  a  family,  consisting 
of  himself,  wife  and  children,  and  was  a  citizen  of  the  State  of  Texas, 
legally  entitled  to  the  homestead  exemption  allowed  by  the  Constitution 
and  laws  of  this  said  State,  and  the  said  north  one-fourth  of  section 
No.  22,  consisting  of  160  acres  of  land  in  the  country,  was  his  rural 
homestead,  and  actually  used  and  occupied  by  him  and  his  family  ba 
such  during  the  time  aforesaid  and  at  the  time  he  and  his  wife  sold 
and  conveyed  the  same  to  R.  W.  Long,  as  hereinafter  stated. 

"6.  That  on  the  18th  day  of  September,  1903,  the  said  J.  N.  Shultz 
and  his  wife,  by  deed  duly  authenticated,  sold  and  conveyed  the  said 
north  one-fourth  section  No.  22  aforesaid  to  said  R.  W.  Long,  the  con- 
sideration received  by  them  for  said  land  being  $1704  cash  in  hand 
paid  to  said  J.  N.  Shultz  by  said  Long  upon  the  delivery  of  the  said 
deed,  and  that  $1600  of  said  money  was  deposited  in  the  (Joldthwaite 
National  Bank,  garnishee  herein,  on  the  18th  day  of  September,  1903,, 
in  the  name  of  Ida  Shultz,  but  in  fact  said  money  was  and  is  the  money 
of  said  J.  N.  Shultz,  and  was  deposited  by  Ida  Shultz  in  the  name  of 
Ida  Shultz,  because  the  said  J.  N.  Shultz,  contemplating  and  intending 
to  absent  himself  from  Mills  County,  and  not  desiring  to  take  all  the 
proceeds  of  said  sale  of  said  homestead  with  him  and  fearing  that  should 
he  deposit  said  money  in  his  own  name  anywhere,  that  the  plaintiff 
herein,  even  though  the  said  money  was  not  subject  to  garnishment 
within  six  months  after  the  date  of  said  sale,  would  attempt  to  garnish 
the  person  or  persons  with  whom  he  might  deposit  same  for  safe  keep- 
ing, and  thereby  cause  said  Shultz  vexations  and  expensive  litigation, 
did  afterwards  on  the  said  18th  day  of  September,  1903,  give  his  daugh- 
ter Ida  Shultz,  his  codefendant  herein,  who  was  of  mature  age  and  dis- 
cretion, the  said  sum  of  $1600,  being  a  portion  of  the  said  $1704,  the 
proceeds  of  the  sale  of  said  homestead,  to  be  kept  and  used  by  her,  not 
as  her  own  property,  but  lor  the  benefit  of  the  said  J.  N.  Shultz,  dur- 
ing his  absence  on  said  journey,  in  the  purchase  of  such  necessities  as 
his  family  might  need  during  his  absence,  and  in  the  event  any  accident 
should  befall  him  during  his  absence  causing  his  death,  to  use  said 
money  in  purchasing  another  and  different  homestead  for  his  said  fam- 
ily ;  but  in  the  event  the  said  Shultz  returned  or  purchased  a  homestead 
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elsewhere,  as  he  contemplated  and  intended  to  do,  then  she  was  to^ 
agreed  to  and  would  have  retnmed  the  said  money  to  the  said  J.  N. 
Shultz. 

*'7,  That  the  said  $1600  deposited  in  the  Goldthwaite  National 
Bank  in  the  name  of  Ida  Shultz  as  aforesaid,  is  a  part  of  the  proceeds 
of  the  voluntary  sale  of  the  homestead  of  J.  N.  Shultz,  and  though  de- 
posited in  the  name  of  Ida  Shultz,  is  in  fact  the  property  of  J.  N. 
Shultz. 

"8.  That  at  the  time  the  said  J.  N.  Shultz  and  his  wife  sold  and 
conveyed  their  said  homestead  to  said  R.  W.  Long,  it  was  the  purpose 
of  J.  N.  Shultz  to  reinvest  the  proceeds  of  said  sale  in  another  home  for 
himself  and  family.  That  on  the  day  of  said  sale,  J.  N.  Shultz,  con* 
templating  and  intending  to  go  to  Oklahoma  Territory  for  the  purpose 
of  searching  himself  a  new  home,  upon  which  to  locate  himself  and 
family,  on  said  last  named  date  he  did  start  to  Oklahoma  Territory  for 
the  purpose  of  looking  out  a  home  to  purchase,  and  while  gone  and  on  to 
wit,  the  21st  day  of  September,  1903,  the  garnishment  in  question  was 
sued  out  and  served  upon  the  Goldthwaite  National  Bank,  and  the 
money  therein  deposited  as  aforesaid  was  tied  up. 

"9.  That  $50  is  a  reasonable  attomey^s  fee  for  answering  the  garn- 
ishment herein,  and  that  the  garnishee  employed  counsel,  as  was  neces- 
sary to  do,  to  file  its  answer. 

"Conclusions  of  Law. — 1.  That  the  deposit  of  $1600  in  the  name  of 
Ida  Shultz,  created,  as  between  the  bank,  Ida  Shultz  and  J.  N.  Shultz, 
the  relator  [relation]  of  debtor  and  creditor,  but  that  the  money  being 
in  fact  the  property  of  J.  N.  Shultz  and  held  by  Ida  Shultz  in  trust  for 
him,  the  same  would  be  liable  to  the  garnishment  in  this  case  but  for 
the  fact  that  it  is  the  proceeds  of  the  sale  of  the  homestead,  which  sale 
was  made  within  less  than  six  months  next  before  the  service  of  said 
garnishment. 

"2.  I  find  that  the  $1600  in  question  being  the  proceeds  of  the  vol- 
untary sale  of  the  homestead  is  not  subject  to  the  writ  of  garnishment 
in  this  case,  because  the  sale  of  said  homestead  was  made  September  IS, 
1903,  and  the  writ  served  September  21,  1903,  less  than  six  months 
after  the  sale. 

"3.  I  find  that  the  Act  of  1897,  exempting  the  proceeds  of  the  vol- 
imtary  sale  of  the  homestead  from  garnishment  or  execution  for  a  period 
of  six  months,  is  not,  as  to  the  contract  of  J.  L.  Lewis,  under  the  facts 
of  this  case,  a  retroactive  law,  and  that  said  act  did  not,  imder  the  facts 
of  this  case,  impair  the  obligations  of  his  contract. 

"4.  I  find  that  the  garnishee  employed  attorneys  to  file  its  answer 
herein,  and  that  the  answer  [service]  of  an  attorney  was  necessary  to 
file  such  answer,  and  that  $50  is  a  reasonable  fee  for  such  services,  and 
that  the  garnishee  should  recover  the  same  from  J.  L.  Lewis. 

''5.  I  find  that  plaintiff  Lewis  should  take  nothing  by  his  suit  and 
that  defendants  should  recover  of  and  from  him  all  costs.  As  between 
J.  N.  and  Ida  Shultz,  I  find  the  money  to  belong  to  J.  N.  Shultz,  and 
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that  the  garnishee  shoiQd  pay  the  same  to  him  and  be  protected  in  so 
doing.'* 

Opinion. — The  trial  court  applied  the  Act  of  April  26,  1897,  which 
exempts  from  garnishment  or  forced  sale  for  six  months  after  sale,  the 
proceeds  of  the  voluntary  sale  of  the  homestead.  It  is  contended  by 
appellant  that  the  act  of  the  Legislature  in  question  should  not  be  given 
a  retroactive  effect  sa  as  to  relieve  the  proceeds  of  the  voluntary  sale  of 
the  homestead  to  an  application  of  debts  existing  prior  to  the  passage 
of  the  law,  and  that  such  law,  as  it  affected  prior  debts,  was  an  impair- 
ment of  iJie  obligations  of  tiie  contract  creating  the  debt.  In  other 
words,  the  appellant  seeks  to  apply  the  doctrine  announced  in  Edwards 
V.  Kerzy,  96  U.  S.,  595,  and  Gunn  v.  Barry,  15  Wall.,  610,  and  other 
similar  cases,  which  in  effect  hold  that  if  the  effect  of  an  exemption 
statute  is  to  withdraw  from  execution  or  other  final  process  the  property 
of  the  debtor  liable  to  execution  when  the  debt  was  contracted,  leaving 
insufficient  for  the  payment  of  his  prior  debts,  the  statute  is  in  viola- 
tion of  the  Constitution,  in  that  it  impairs  the  effectiveness  of  the  cred- 
itor's remedy  to  the  extent  of  the  property  withdrawn,  and  to  that  extent 
impairs  the  obligation  of  the  debtor's  contract. 

This  principal  of  law  can  not  be  given  application  in  this  case,  for  at 
the  time  that  the  appellant's  debt  was  created,  and  the  judgment  in 
which  it  was  finally  merged  was  rendered,  and  long  before,  there  was  a 
constitutional  provision  of  this  State,  and  acts  of  the  Legislature  in 
pursuance  thereof,  creating  homestead  exemptions  and  withdrawing 
such  property  during  its  exempt  period  from  liability  to  the  claims  of 
creditors.  The  facts  in  the  record  show  that  the  property  which  was 
voluntarily  sold  was  the  homestead  of  Shultz  at  the  time  of  sale,  and 
the  only  question  that  arises  is  whether  voluntarily  converting  the 
exempt  homestead  into  money  renders  the  proceeds  liable  to  the  claims 
of  creditors. 

The  statute  which  exempts  the  proceeds  that  might  arise  from  the 
sale  of  the  homestead  for  six  months,  applies  to  homesteads  then  exist- 
ing, as  well  as  those  that  might  be  acquired  subsequent  to  the  passage 
of  the  law;  and  it  is  conceded  that  prior  to  the  present  law  upon  the 
subject,  the  proceeds  of  the  voluntary  sale  of  the  homestead  were  sub- 
ject to  the  claims  of  creditors.  But  as  long  as  the  homestead  continues, 
the  creditors  have  no  interest  in  it  whatever,  and  it  could  not  in  any 
manner  be  subjected  to  the  claims  of  creditors.  The  party  owning  the 
homestead  could  do  with  it  as  he  saw  fit,  and  if  the  creditors  under  the 
law  had  no  claim  in  the  property  itself,  we  see  no  reason  why  the  Legis- 
lature would  not  have  the  authority  to  exempt  the  proceeds  of  the  sale  of 
such  property. 

In  the  well-considered  case  of  Chase  v.  Swayne,  88  Texas,  220,  it  is 
held  that  the  proceeds  of  a  policy  of  insurance  upon  the  homestead  that 
arose  from  its  involuntary  destruction  by  fire,'  were  not  subject  to  the 
claims  of  creditors;  that  the  homestead  exemption  followed  the  pro- 
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ceeds  that  arose  from  the  inyoliintary  destruction  or  loss  of  the  home- 
steady  and  it  is  there  said  that  the  proceeds  stand  to  the  owner  in  place 
of  the  property  lost,  and  that  the  destruction  of  the  house  by  fire  is  an 
involuntary  conversion  of  the  house  into  money,  and  the  provision  of  the 
Constitution  and  statutes  exempting  the  former  will  also  protect  the 
latter. 

The  act  of  the  Legislature  in  exempting  the  proceeds  that  might  arise 
from  the  voluntary  sale  of  the  homestead  had  the  effect  of  putting  such 
proceeds,  so  far  as  their  exemption  was  concerned,  upon  the  same  plane 
es  the  proceeds  that  might  arise  from  an  involuntary  destruction  of  the 
homestead,  as  is  established  by  the  case  referred  to.  No  right  of  the 
appellant  was  impaired  by  this  act  of  the  Legislature.  He  had  no 
interest  in  the  property  that  the  proceeds  represent  before  it  was  volun- 
tarily sold ;  and  if  the  case  of  Chase  v.  Swayne  is  correct,  as  exempting 
the  proceeds  that  arise  from  an  involuntary  destruction  of  the  home- 
stead, on  the  ground  that  it  is  a  mere  change  in  the  form  of  exemption, 
in  that  the  proceeds  represent  the  home,  we  see  no  reason  why  the  same 
principle  should  not  be  applied  in  aid  of  the  statute  in  question. 

The  record  in  this  case  does  not  inform  us  just  at  what  time  appellee 
Shultz  acquired  the  homestead  that  he  voluntarily  sold.  It  merely 
states  that  for  a  long  time  prior  to  September  18,  1903,  the  defendant 
Shultz  was  occupying  the  premises  as  a  homestead ;  but  if  it  be  conceded 
that  the  homestead  was  acquired  after  the  debt  of  the  appellant  was  con- 
tracted, that  would  not  affect  the  right  of  the  appellee  to  his  homestead 
free  from  the  claims  of  his  creditors. 

The  rule  is  well  settled  in  this  State,  and  most  of  the  States,  that 
where  the  debtor,  although  insolvent/  invests  his  available  assets  in  a 
homestead,  it  does  not  subject  the  latter  to  the  demands  of  his  prior 
creditors.  15  Am.  and  Eng.  Enc.  of  Law.,  2  ed.,  617 ;  Chase  v.  Swayne, 
S8  Texas,  221 ;  Bell  v.  Beazley,  18  Texas  Civ.  App.,  641 ;  Finn  v.  Knit, 
13  Civ.  App.,  45;  North  v.  Shearn,  15  Texas,  175,  and  Wallas,  Landes  & 
Co.  V.  Wendler,  3  Texas  Ct.  Eep.,  277. 

In  this  last  case,  the  doctrine  was  applied  so  as  to  protect  the  home- 
stead that  was  acquired  during  the  time  that  there  was  in  existence  the 
abstract  of  a  judgment  lien  of  a  creditor.  It  is  there  held  that  the 
homestead  right  attached  immediately  upon  acquisition  of  the  property, 
juid  was  superior  to  the  judgment  lien. 

What  we  have  said  practically  disposes  of  all  the  questions  raised  in 
the  assignments  of  error,  except  the  point  presented  in  the  fifth  assign- 
ment. If  the  property  was  exempt,  it  would  be  no  fraud  upon  the 
creditors  to  give  it  to  his  daughter  Ida  Shultz;  but  the  findings  of  fact 
do  not  support  the  contention  of  appellant,  as  urged  in  this  assignment. 
The  facts  are  that  the  proceeds  of  the  sale  remained  the  property  of 
Shultz,  and  that  his  daughter  Ida  Shultz  was  really  holding  it  for  hid 
benefit. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused  November  28,  1904. 
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Moore-Cortes  Canal  Company  v.  C.  H.  .Gyle. 

Decided  June  23,  1904. 

1w— Charge — Contract — Limiting  Liability. 

A  charge  that  a  clause  in  a  contract  limltingr  defendant's  liability  to  $4 
per  acre,  in  case  of  failure  to  furnish  sufficient  water  to  make  a  crop,  ap- 
plied only  in  case  defendant  furnished  some  water  but  not  enough,  was 
erroneous. 

2. — Same— Irrigation   Company— Quasi   Public  Corporation — Lease  Contract. 

A  charge  was  erroneous  which  told  the  Jury  that  an  irrlgration  company 
was  a  quasi  public  corporation  and  a  common  carrier  of  water  for  hire  and 
as  such  could  not  limit  its  liability  for  failure  to  comply  with  the  terms  of 
a  contract  to  furnish  water,  since  the  only  possessory  right  plaintiff  had  in 
the  land  was  obtained  by  the  lease  contract,  and  he  is  therefore  bound  by 
its  terms. 

3. — Written  Contract — Parol  Evidence  to  Vary. 

Where  parties  to  a  contract  have  reduced  it  to  writing  all  preliminary 
agreements  are  deemed  to  have  been  merged  in  the  written  instrument  and 
the  contract  evidenced  by  the  writing  can  not  be  varied  by  parol,  in  the 
absence  of  fraud  or  mistake. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

Wilson  d'  Jackson  and  W.  G,  Carpenter,  for  appellant. 

Linn  £  Austin  and  W.  8.  Holman,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  damages 
brought  by  the  appellee  against  the  appellant.  PlaintifPs  petition  sets 
up  three  distinct  causes  of  action  against  the  defendant,  upon  each  of 
which  recovery  is  sought.  The  facts  alleged  are  in  substance  as  fol- 
lows: 

By  a  written  contract  of  lease  (which  was  attached  to  and  made  a 
part  of  the  petition)  the  defendant  leased  to  plaintiff  for  the  year  1902 
a  tract  of  212  acres  of  land'  in  Matagorda  County  owned  by  the  de- 
fendant. Under  the  terms  of  said  contract  202  acres  of  the  leased  land 
were  to  be  planted  in  rice.  The  defendant  agreed  to  furnish  the  seed 
and  the  water  necessary  for  the  proper  irrigation  of  the  crop;  and  the 
plaintiff  agreed  to  perform  all  of  the  labor  required  for  the  planting, 
cultivation  and  harvesting  of  the  crop.  The  crop  when  harvested  was 
to  be  equally  divided  between  the  parties.  The  lease  contract  contains 
the  following  provision : 

"It  is  understood,  however,  that  should  the  first  party  fail  to  furnish 
enough  water  which,  together  with  the  natural  rainfall,  shall  be  suf- 
fiient  to  make  a  crop  of  rice  on  the  above  described  premises,  or  should 
the  natural  rainfall,  in  case  the  first  party  fails  to  furnish  enough  of 
any  water  to  be  sufficient  to  make  a  crop  of  rice  on  said  premises,  then 
the  first  party  shall  forfeit,  as  damages  to  the  second  party,  a  sum  not 
exceeding  four  dollars  ($4)  per  acre  for  the  land  not  so  irrigated  or 
supplied  with  water,  either  by  said  first  party  or  the  natural  rainfall; 
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• 

but  in  no  case  shall  said  company  be  held  liable  for  a  greater  amount  of 
damages  than  the  amount  of  damages  actually  sustained^  not  exceeding 
said  sum  of  four  dollars  (f$4)  per  acre/^ 

The  petition  alleges  that  though  the  written  contract  bears  date  Jan- 
uary 1,  1902,  it  was  not  in  fact  executed  until  about  the  1st  day  of 
February,  1902. 

Acting  under  this  contract  plaintiff  planted  125  acres  of  said  land  in 
rice.  About  65  acres  of  the  land  so  planted  were  very  low  and  sub- 
ject to  overflow  during  heavy  rains.  The  rice  on  this  65  acres  came 
up  well  and  was  in  good  condition  on  June  26, 1902.  On  the  date  named 
a  very  heavy  rain  occurred  which  flooded  the  lands  adjoining  the  de- 
fendant's irrigation  canal.  The  lands  on  the  north  of  one  of  the  lat- 
erals of  said  canal^  designated  as  lateral  No.  (1)  one,  were  higher  than 
the  65  acres  before  mentioned  which  was  situate  on  the  south  of  said 
lateral.  As  a  result  of  said  rain  a  large  quantity  of  water  was  collected 
on  lands  cultivated  by  the  defendant  on  the  north  of  the  lateral  and 
opposite  the  said  65  acres.  In  order  to  drain  the  water  from  its  lands 
north  of  the  lateral  the  defendant  cut  the  embankment  and  precipi- 
tated all  of  said  water  upon  and  over  plaintiff's  65  acres,  thereby  com- 
pletely destroying  the  crop  of  rioe  growing  thereon.  The  defendant 
entirely  failed  to  furnish  any  water  for  irrigating  the  balance  of  the 
125  acres  planted  by  plaintiff,  and  as  a  consequence  plaintiff  failed  to 
make  any  crop  thereon.  Before  the  execution  of  the  lease  the  defend- 
jant,  as  an  inducement  to  plaintiff  to  enter  into  said  contract,  prom- 
ised to  erect  upon  10  acres  of  said  212  acres  covered  by  said  lease,  a 
dwelliug-house,  bam  and  other  improvements  for  the  use  and  occu- 
pancy of  plaintiff  during  the  term  of  said  lease.  None  of  these  improve- 
ments were  erected  by  the  defendant.  The  petition  seeks  to  recover  as. 
damages  the  value  of  plaintiff's  half  of  the  propable  crop  that  would 
have  been  raised  on  the  leased  premises  but  for  defendant's  failure  to 
comply  v/ith  its  contract  to  furnish  the  water  necessary  for  irrigating 
said  crop,  and  its  wrongful  act  in  destroying  the  crop  upon  said  65 
acres  by  cutting  the  lateral  and  flooding  said  crop  with  the  water  col- 
lected upon  the  lands  upon  the  opposite  side  of  said  lateral,  and  the 
value  of  the  use  to  plaintiff  of  the  improvements  which  defendant  con- 
tracted to  place  upon  the  lands. 

The  defendant  answered  by  general  and  special  exceptions  and  general 
denial,  and  by  special  pleas  in  bar.  The  nature  of  said  exceptions  and 
pleas  in  so  far  as  may  be  necessary  for  the  elucidation  of  the  questiona 
discussed  in  this  opinion  will  be  hereinafter  stated. 

The  cause  was  tried  in  the  court  below  by  a  jury,  a  general  verdict 
in  favor  of  the  plaintiff  for  $977.50  was  returned,  and  judgment  en- 
tered accordingly. 

The  conclusion  we  have  reached  as  to  the  proper  disposition  to  be 
made  of  this  appeal  renders  it  unnecessary  to  pass  upon  the  various  as- 
signments of  error  in  detail,  and  we  will  only  discuss  in  a  general  way 
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the  assignments  presenting  error  which  require  a  reversal  of  the  judg- 
ment of  the  court  below. 

In  his  main  charge  the  learned  trial  judge  instructed  the  jury  that  the 
clause  in  the  lease  contract  which  limits  the  amount  of  damages  for 
which  appellant  could  be  held  liable  for  failure  to  furnish  appellee 
with  sufficient  water  to  properly  irrigate  his  crop  only  applied  in  case 
the  jury  should  find  that  appellant  furnished  some  water  but  "not 
enough'^  for  the  purposes  desired,  and  did  not  apply  if  the  jury  should 
find  from  the  evidence  that  appellant  failed  to  furnish  any  water  and 
appellee's  crop  was  thereby  destroyed. 

The  contract  is  not  susceptible  of  this  construction.  The  plain  intent 
and  meaning  of  the  language  used  is  to  limit  appellant's  liability  for 
failure  to  comply  with  its  contract  in  this  respect  whether  such  failure 
was  total  or  only  partial. 

At  the  request  of  appellee  the  court  further  charged  the  jury  upon 
this  issue  as  follows : 

'TTou  are  hereby  instructed  that  the  defendant  company  is  a  quasi 
public  corporation,  organized  under  the  laws  of  this  State  for  the  pur- 
pose of  irrigation,  and  that  defendant  takes  its  water  supply  from  the 
unappropriated  public  waters  of  the  Colorado  River,  and  that  it  is  under 
the  special  franchise  therefore  a  common  carrier  of  water  for  hire  within 
this  State ;  as  a  common  carrier  the  defendant  can  not  limit  its  liability 
for  its  negligence  or  the  negligence  of  its  officers  and  agents  by  any  un- 
reasonable provision  or  stipulation  therefor  in  this  contract.  There- 
fore, if  you  believe  from  the  evidence  that  the  plaintiff  has  been 
injured  by  the  negligence  of  said  defendant,  its  officers  or  agents,  in 
failing  to  provide  facilities  sufficient  to  furnish  water  for  the  irriga- 
tion of  plaintiff's  crop,  planting  and  growing,  under  a  contract  bo  to 
furnish  water,  or  that  he  has  been  so  injured  by  the  failure  of  said  com- 
pany, its  officers  and  agents,  in  furnishing  sufficient  water  to  plaintiff 
for  irrigation  of  his  said  crop,  or  any  part  thereof,  through  its  canaLs 
and  laterals,  and  that  the  said  failure  to  so  water  was  caused  by  the 
negligence  of  defendant^  and  that  the  clause  in  the  contract  limit- 
ing defendant's  liability  to  $4  per  acre  is  unreasonable,  then  you  will 
disregard  such  provision  in  the  contract,  and  find  a  verdict  for  plain- 
tiff for  the  value  of  the  crop;  *  *  *  if,  however,  you  believe  that 
said  limitation  of  $4  per  acre  is  reasonable,  and  that  tiie  injury,  if  any, 
was  not  caused  by  the  negligence  of  defendant,  its  officers  and  agente, 
said  clause  will  be  valid,  and  you  will  give  it  effect,  in  connection  with 
the  other  evidence  in  the  case." 

This  charge  should  not  have  been  given.  The  question  of  how  far 
an  irrigation  canal  company  organized  under  the  laws  of  this  State 
may  limit  its  liability  for  failure  to  furnish  water  to  persons  who  have 
the  right  under  the  statute  to  demand  such  service  from  the  company 
does  not  arise  upon  the  facts  of  this  case.  The  appellee  is  not  the 
owner  of  land,  nor  has  he  any  possessory  right  in  land  adjoining  or  con- 
tiguons  to  appellant's  canal  except  such  right  as  he  obtained  by  the 
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lease  contract  entered  into  with  appellant.  This  contract  is  the  charter 
of  his  rights,  and  appellant^s  liability  to  him  mnst  be  measured  by  its 
terms.  Appellant  could  lease  its  land  or  not  as  it  pleased  and  upon 
such  conditions  as  it  saw  fit,  and  appellee  in  accepting  the  lease  could 
not  acquire  a  possessory  right  in  the  land  inconsistent  with  the  terms 
of  the  lease.  He  can  not  claim  rights  under  the  lease  and  at  the  same 
time  refuse  to  be  bound  by  one  of  the  covenants  therein  which  formed 
a  consideration  for  its  execution  by  the  appellant. 

Appellant  excepted  to  the  allegations  of  the  petition  which  sought  a 
recovery  for  the  alleged  breach  of  an  oral  contract  for  the  construction 
of  improvements  upon  the  leased  premises,  and  also  excepted  to  the 
evidence  introduced  by  appellee  under  these  allegations,  the  grounds 
of  said  exceptions  being  that  the  alleged  oral  contract  contradicted  and 
varies  the  written  contract. 

These  exceptions  should  have  been  sustained.  The  alleged  oral  agree- 
ment related  to  tlie  subject  matter  of  the  written  contract  and  varied  the 
terms  of  said  contract  by  adding  thereto  an  obligation  on  the  part  of 
appellant  not  expressed  in  the  written  contract.  When  parties  to  a 
contract  have  reduced  it  to  writing  all  preliminary  agreements  are 
deemed  to  have  been  merged  in  the  written  instrunjent,  and  the  contract 
evidenced  by  the  writing  can  not  be  varied  by  parol  evidence,  in  the 
absence  of  fraud  or  mistake. 

The  written  contract  of  lease  sued  on  by  appellee  is  complete  in  itself 
and  contains  the  terms  upon  which  the  212  acres  of  land  were  leased  by 
appellant  to  appellee.  In  general  terms  this  lease  binds  appellant  to 
give  appellee  possession  of  the  land  for  a  term  of  one  year  and  to  furnish 
the  seed  for  planting  and  the  water  for  irrigating  the  crop  of  rice  which 
appellee  binds  himself  to  plant,  cultivate  and  harvest.  The  crop  raised 
on  said  land  during  the  term  of  said  lease  was  to  be  equally  divided  be- 
tween the  appellee  and  the  appellant.  To  permit  appellee  to  add  to 
this  written  lease  a  parol  agreement  by  which  appellant  bound  itself  to 
erect  a  dwelling,  bam  and  other  improvements  upon  said  land  for  the 
use  of  appellee  during  the  term  of  said  lease  would,  we  think,  be  a  clear 
violation  of  the  rule  which  forbids  the  introduction  of  parol  evidence  to 
change  or  vary  the  terms  of  a  written  contract. 

We  think  none  of  the  remaining  assignments  present  any  reversible 
error  or  any  error  that  is  likely  to  occur  upon  another  trial  of  the  case. 
For  the  errors  above  indicated  the  judgment  of  the  court  below  is  re^ 
versed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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c.  d.  williajison  v.  bodak  lumbeb  company. 

Decided  June  24,  1904. 

Justice  Court— Jurisdiction — Counterclaim. 

Plaintiff  having  sued  for  a  sum  within  the  Jurisdiction  of  the  Justice 
court,  defendant  pleaded  a  counterclaim  of  $628.44  and  prayed  that  plain- 
tiff's claim  be  deducted  from  this  sum  and  Judgment  rendered  for  defendant 
for  the  remainder.  Held,  that,  since  such  sum  was  not  within  the  Juris- 
diction of  the  Justice  court,  plaintiff's  exception  to  defendant  s  plea  of  coun- 
terclaim should  have  been  sustained  and  Judgment  rendered  for  plaintiff. 

Appeal  from  the  County  Court  of  Angelina.  Tried  below  before 
Hon.  J,  T.  Maroney. 

Guinn,  Norman  &  Ouinn,  for  appellant. 

E,  J.  Mantooth  and  M.  M,  Feagin,  for  appellee. 

GILL,  Associate  Justice. — C.  D.  Williamson  sued  the  Bodan  Lum- 
ber Company  in  the  Justice  Court  on  a  claim  for  $158.65  alleged  to  be 
the  balance  due  for  services  rendered. 

Defendant  answered  admitting  that  it  owed  plaintiff  $112.25,  but 
averred  that  plaintiff  owed  defendant  $626.44  as  agreed  to  be  due  for 
drugs,  moneys,  check,  etc.,  used  by  plaintiff  out  of  the  drugstore 
of  defendant  of  which  plaintiff  had  had  charge  as  manager  and  sales- 
man. It  is  averred  that  this  sum  was  never  charged  to  plaintiff,  but  is 
alleged  to  be  due.  Of  this  sum  defendant  pleads  as  an  offset  to  plain- 
tiff's demand  the  sum  of  $158.65  and  in  addition  urges  $200  of  the 
alleged  amount  remaining  due  to  defendant  as  a  counterclaim  for  which 
judgment  was  prayed.     Plaintiff  recovered  $112.25  in  the  Justice  Court. 

The  cause  was  appealed  to  the  County  Court,  where  a  trial  de  novo 
was  had.  Plaintiff  excepted  to  the  answer  of  defendant,  as  he  had  done 
in  the  Justice  Court,  on  the  ground  that  it  urged  a  claim  beyond  the 
jurisdiction  of  the  Justice  Court  in  which  the  cause  originated.  The 
exception  was  overruled,  the  cause  tried  before  the  court  without  a  jury, 
and  after  hearing  the  facts,  judgment  was  rendered  for  defendant  sus- 
taining the  offset  to  the  extent  of  plaintiff^  demand  and  giving  judg- 
ment against  plaintiff  for  $200. 

From  this  judgment  plaintiff  has  appealed  and  urges  here  the  plea 
to  the  jurisdiction. 

We  are  of  opinion  the  proposition  must  be  sustained.  The  claim 
interposed  by  defendant  against  plaintiff^s  demand  was  a  lump  sum  of 
$626.44  which  it  was  averred  plaintiff  had  agreed  was  correct.  It 
affirmatively  appeared  from  the  answer  that  the  claim  of  plaintiff  to 
the  extent  of  $112.25  was  just  and  it  was  sought  to  be  extinguished  by 
a  portion  of  defendant's  claim.  In  passing  on  the  validity  of  the  offset 
the  justice  would  have  been  compelled  to  inquire  into  the  correctness 
of  the  entire  claim  of  $626.44  and  appropriate  so  much  of  it  as  was  nec- 
essary to  the  extinguishment  of  plaintiff^s  demand.     In  doing  this  he 
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must  have  inquired  into  the  validity  of  a  claim  far  in  excess  of  his 
jurisdiction.  That  this  can  not  be  done  is  settled  by  the  Supreme  Court 
in  Qimbel  v.  Gomprecht,  89  Texas,  497,  in  which  the  case  of  Dolby  v. 
Murphy,  25  Texas,  355,  relied  on  by  appellee  and  apparently  followed 
by  the  trial  court,  is  discussed  and  distinguished. 

On  the  authority  of  Qimbel's  case,  supra,  which  we  cite  without  dis- 
cussion, the  judgment  is  reversed  and  judgment  here  rendered  against 
appellee  for  $112.26  and  interest,  as  prayed  for  by  plaintiff. 

Beversed  and  rendered. 
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Sarah  E.  Schultz  v.  Tonty  Lumber  Company. 

Decided  June  24,  1904. 

1« — Conveyance^! mproperly    Authenticated  Record  at  Proof. 

The  record  of  a  transfer  of  a  patent  or  a  conveyance,  not  properly  au- 
thenticated for  record,  while  admissible  as  a  circumstance  tending  to  prove 
the  transfer  or  deed  of  conveyance,  is  insufficient,  in  itself,  to  prove  such 
conclusively. 

2. — Title — Failure  to  Assert  Claim — Outstanding  Title — Evidence  Insufficient 
to  Show. 
In  an  action  of  trespass  to  try  title  brought  by  an  heir  of  the  origrinal 
patentee  of  land,  the  present  occupant,  having  failed  to  show  title,  can  not 
defeat  plaintiff's  claim  by  showing  an  outstanding  title  in  another  person 
where  the  only  evidence  of  such  outstanding  title,  other  than  the  improp- 
erly authenticated  record  of  a  transfer  of  the  patent  and  conveyance  of  the 
land,  is  the  fact  that  such  person  paid  taxes  on  the  land  for  two  years,  but 
never  asserted  any  other  claim;  and  the  failure  of  the  original  patentee  to 
assert  any  claim  to  the  land  is  not  a  circumstance  tending  to  prove  the 
transfer  of  the  patent  since  the  failure  of  the  transferee  to  assert  title  is 
of  equal  weight  as  proving  that  the  land  was  never  conveyed. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  before 
Hon.  L.  B.  Hightower. 

John  Hamma/n  and  Oliver  J,  Tod,  for  appellant. 

J.  W.  Lewis  and  Dean,  Humphrey  &  Powell,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  to  a  tract  of  320  acres  of  land  in  Montgomery  County  pat- 
ented by  the  State  of  Texas  to  Charles  Lang.  The  appellant  who  was 
the  plaintiff  in  the  court  below  is  one  of  the  heirs  of  Lang.  The  defend- 
ant failed  to  show  any  title,  and  unless  the  evidence  is  suflBcient  to  sus- 
tain the  finding  of  the  trial  court  that  Charles  Lang  conveyed  the  land 
in  controversy  to  John  Sands  on  the  16th  day  of  October,  1848,  plaintiff 
should  have  had  judgment  therefor. 

The  patent  was  filed  for  record  in  the  office  of  the  county  clerk  of 
Montgomery  County  on  December  2,  1848,  and  recorded  in  book  N  of 
the  deed  records  of  said  county  on  December  8,  1848.  This  record 
shows  the  following  written  transfer  on  the  back  of  the  patent: 

"I  herewith  transfer  the  within  letter  patent  unto  John  Sands  for 
the  sum  of  forty  dollars,  the  receipt  of  which  I  acknowledge  herewith^ 
signed  and  delivered  over  at  Brazos  Santiago,  in  the  Coimty  of  Cameron^ 
and  State  of  Texas,  before  George  C.  Bunner,  a  justice  of  the  peace  oif 
the  said  State  and  county,  this  16th  day  of  October,  A.  D.  1848. 
Charles  Lang. 

"Witness  my  hand  this  16th  day  of  October,  A.  D.  1848.  George  C. 
Bunner,  Justice  of  the  Peace,  Cameron  County.^* 

Under  which  was  written  in  the  record  book : 

'Tiled  for  record  at  10  o'clock  a.  m.  December  2nd,  1848,  and 
recorded  at  10  o'clock  a.  m.,  December  8th,  1848.  H.  D.  Boston,  Clerk 
C.  C.  and  R.  M.  C." 
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On  the  next  succeeding  page  of  the  record  book  the  following  writing 
appeared : 

"State  of  Texas,  County  of  Cameron.    Charles  Lang  to  John  Sands : 

"Know  all  men  by  these  presents,  that  I,  Charles  Lang,  in  and  for  the 
consideration  of  the  sum  of  forty  dollars  to  me  in  hand  paid  by  John 
Sands,  the  receipt  whereof  I  hereby  acknowledge,  have  bargained,  sold 
and  quitclaimed,  and  by  these  presents  do  bargain,  sell  and  quitclaim 
unto  the  said  John  Sands  and  his  heirs  and  assigns  forever  all  my  right, 
title  and  interest,  estate,  claim  and  demand,  both  at  law  and  in  equity, 
as  well  in  possession  as  in  expectancy  of,  in  and  to  all  that  certain  tract 
of  land  situated  and  described  as  follows:  In  the  State  of  Texas,  in 
Montgomery  District,  on  Caney  Creek,  a  branch  of  the  San  Jacinto 
Biver  and  containing  320  acres  of  land,  the  limits  and  boundaries  of 
which  320  acres  of  land  are  defined  in  patent  No.  100,  vol.  4,  third 
class,  granted  to  me,  the  said  Charles  Lang,  at  the  city  of  Austin,  in 
the  State  of  Texas,  and  signed  by  A.  C.  Horton,  Governor  of  Texas, 
and  Thomas  W.  Ward,  Commissioner  of  Patents,  on  the  13th  day  of 
November,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-six,  and 
which  said  patent  I  give,  transmit  and  deed  over  to  the  said  John  Sands 
by  these  presents. 

"Done  at  the  port  of  Brazos  de  Santiago,  in  the  county  of  Cameron, 
and  State  of  Texas,  before  George  C.  Bunner,  a  justice  of  the  peace  and 
acting  notary  for  said  State  and  coimty,  this  16th  day  of  October,  in  the 
year  of  our  lord  eighteen  hundred  and  forty-six.     Charles  Lang. 

^TVitness  my  hand  and  notarial  seal  the  day  and  year  first  above  men- 
tioned.    George  C.  Bunner,  Justice  of  the  Peace,  Cameron  County.*' 

This  record  further  shows  that  the  seal  of  a  notary  public  for  Cam- 
eron County  was  attached  to  the  certificate  of  verification  signed  by 
George  C.  Bunner.  In  connection  with  the  introduction  of  this  record 
it  was  shown  that  the  attorneys  for  plaintiff  and  defendant  had  entered 
into  a  written  agreement  that  the  original  records  of  Montgomery 
County  might  be  read  in  evidence,  in  lieu  of  certified  copies  thereof,  by 
either  party,  without  affidavit  and  proof  of  loss  of  the  original  instru- 
ments. 

Plaintiff  admitted  that  the  record  book  which  contained  these  writ- 
ings was  the  genuine  and  original  record  book  of  deeds  for  Montgomery 
County  and  contains  all  the  deeds  recorded  in  said  county  from  August 
28,  1848,  to  August  14,  1851.  The  pages  of  said  record  book  preceding 
and  succeeding  the  pages  containing  the  writings  above  set  out  contain 
the  record  of  deeds  properly  authenticated  for  registration.  These 
deeds  all  appear  to  have  been  recorded  in  the  order  in  which  they  were 
filed  and  purport  to  have  been  filed  and  recorded  by  H.  B.  Boston, 
clerk  of  the  County  Court  and  recorder  for  Montgomery  County.  The 
records  of  the  Comptroller's  office  show  that  the  land  was  rendered  for 
taxes  and  the  taxes  thereon  paid  by  John  Sands  for  the  years  1848  and 
1849,  and  was  rendered  for  taxes  and  the  taxes  paid  thereon  by  Richard 
King  from  1850  until  his  death,  and  after  the  death  of  said  King  by 

36  civ.— 29 
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his  Burviving  wife  until  1900,  when  she  sold  the  premises  to  Philip  R. 
Smith,  who  purchased  as  trustee  for  the  appellee.  The  taxes  have  been 
paid  by  the  appellee  since  the  purchase  by  Smith.  There  has  never 
been  any  possession  of  the  land  by  anyone.  Richard  King  is  shown  1o 
have  claimed  ownership  of  the  land  for  many  years  and  his  widow 
asserted  claim  thereto  continuously  after  his  death  until  she  sold  to 
Smith.  Charles  Lang  resided  in  Galveston  County  about  forty  years 
ago.  As  to  how  long  he  lived  there  and  at  what  place  in  Texas  hd 
resided  before  or  after  the  time  he  lived  in  Galveston  the  record  is 
silent.  He  left  Texas  and  went  to  California  about  twenty-five  years 
ago,  and  died  there.  It  is  not  shown,  independent  of  the  purported 
conveyance  to  Sands,  that  he  ever  exercised  any  acts  of  ownership  over 
the  property  in  controversy  or  that  he  ever  paid  any  taxes  thereon. 
Since  his  death  his  heirs  have  paid  no  taxes  on  the  land,  nor  have  they 
asserted  any  claim  thereto  until  shortly  before  the  filing  of  this  suit. 
There  is  no  evidence  as  to  who  John  Sands  was  or  where  he  lived.  The 
only  evidence  that  such  a  person  ever  existed  is  found  in  the  writing 
upon  the  deed  records  of  Montgomery  County  before  set  out,  and  in  the 
records  of  the  Comptroller's  office  before  referred  to.  There  is  no  other 
evidence  that  he  ever  asserted  any  claim  to  the  land,  nor  is  there  any 
evidence  that  any  one  has  ever  asserted  claim  thereto  under  him. 

Neither  the  purported  transfer  of  the  patent  nor  the  conveyance  from 
Lang  to  Sands  before  set  out  is  authenticated  for  record  in  accordance 
with  the  statutes  in  force  at  the  time  they  purport  to  have  been  executed, 
and  therefore  the  transcribing  of  these  instruments  upon  the  record  book 
did  not  make  them  legal  records  sufficient  in  themselves  to  prove  the 
execution  of  the  original  instruments  of  which  they  purport  to  be  copies. 
Pasch.  Dig.,  arts.  5007,  5008;  McDaniel  v.  Needham,  61  Texas,  271; 
Heintz  v.  Theyer,  92  Texas,  658 ;  Huff  v.  Webb,  64  Texas,  284. 

It  is  well  settled,  however,  that  the  execution  of  a  lost  deed  may  be 
proved  by  circumstances.  Bounds  v.  Littel,  75  Texas,  316;  Crain  v. 
Huntington,  81  Texas,  614;  McCarty  v.  Johnson,  20  Texas  Civ.  App., 
184,  49  S.  W.  Eep.,  1098. 

In  the  case  last  cited  this  court  held,  in  a  well-considered  opinion  by 
Justice  Williams,  that  the  record  of  a  deed  improperly  authenticated  for 
registration  was  admissible  in  evidence  as  a  circumstance  tending  to 
prove  the  execution  of  a  deed  claimed  to  have  been  lost  and  of  which 
the  record  purported  to  be  a  copy.  Under  this  decision  the  record  in 
question  was  properly  admitted  in  evidence,  but  we  do  not  think  this 
record,  considered  in  connection  with  the  other  evidence  in  the  case,  is 
sufficient  to  show  the  execution  of  the  purported  conveyance  of  the  land 
to  Sands.  The  only  circumstances  shown  by  the  evidence,  in  addition 
to  the  illegal  record,  which  tend  to  support  the  conclusion  that  such  con- 
veyance was  made  are  the  payment  of  taxes  by  Sands  for  two  years  and 
the  failure  of  Lang  to  exercise  any  act  of  ownership  over  the  land  or 
assert  any  claim  thereto. 

The  defendant  does  not  deraign  title  under  Sands,  and  its  vendors' 
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assertion  of  title  in  no  way  tends  to  prove  the  existence  of  the  Sancb 
deed^  because  they  are  not  shown  to  have  been  claiming  under  that  deed. 
In  each  of  the  cases  above  cited  in  which  the  circumstances  in  evidence 
were  held  sufficient  to  show  the  execution  of  a  lost  deed  there  was  proof 
of  the  possession  of  the  laud  or  the  exercise  of  other  acts  of  ownership 
coupled  with  a  continued  assertion  of  title  by  parties  claiming  under 
said  lost  deed.  In  the  case  we  are  considering  it  is  not  shown  that 
Sands  was  ever  in  possession  of  the  land,  and  the  only  circumstance 
tending  to  show  he  claimed  it  is  his  payment  of  the  taxes  for  the  years 
1848  and  1849.  If  the  failure  of  Lang  to  actually  assert  a  claim  to 
the  land  is  entitled  to  any  weight  as  a  circumstance  tending  to  prove 
the  execution  of  the  deed  to  Sands,  the  failure  of  Sands  to  assert  claim 
thereto  is  entitled  to  equal  weight  as  tending  to  prove  that  the  land  was 
never  conveyed  to  him  by  Lang. 

If  this  were  a  suit  between  appellant  and  Sands  or  his  heirs,  we  think 
it  clear  that  under  the  evidence  in  this  record  appellant  should  recover 
the  land,  and  this  is  in  effect  the  question  present  in  the  instant  case, 
the  defendant  having  failed  to  show  title  to  the  land  and  seeking  to 
defeat  plaintiff's  suit  by  showing  an  outstanding  title  in  John  Sands 
or  his  heirs.  We  are  of  opinion  the  judgment  of  the  court  below  should 
be  reversed  and  judgment  here  rendered  in  favor  of  appellant,  and  it  is 
so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Houston  &  Texas  Central  Railway  Company  v.  T.  R.  Ivy. 

Decided  June  24,  1904. 

Appeal  from  Justice  to  County  Court— Appeal  Bond— Parties. 

Where  judgment  is  rendered  in  Justice  court  against  one  of  two  de« 
fendants  having  no  adverse  interest,  appeal  may  be  taken  to  the  county 
court  without  making  the  codefendant  a  party  to  the  appeal  bond. 

Appeal  from  the  Comity  Court  of  Leon.  Tried  below  before  Hon. 
J.  W.  Powell. 

Baker,  Botts,  Parker  <fe  Garwood,  for  appellant. 

William  Watson  and  John  A.  Newsom,  for  appellee. 

PLEASANTS,  Assocla.te  Justice. — Appellee  brought  this  snit  in 
the  Justice  Court  against  the  appellant  and  the  International  &  Great 
Northern  Bailroad  Company  to  recover  the  sum  of  $175  as  damages 
alleged  to  have  been  caused  by  the  failure  of  defendants  to  promptly 
carry  and  deliver  a  carload  of  hogs  shipped  by  appellee  from  the  town 
of  Oakwoods,  Texas,  to  the  city  of  Fort  Worth. 

Plaintiff  alleged  "that  the  International  &  Great  Northern  Railroad 
Company,  by  its  contract,  boimd  itself  to  transport  said  car  of  hogs  from 
Oakwoods,  Texas,  to  Port  Worth,  Texas,  and  that  its  connecting  carrier 
and  agent,  Houston  &  Texas  Central  Railway  Company,  after  receiving 
said  car  of  hogs,  failed  to  transport  them  with  reasonable  diligence,  and 
by  delaying  them  in  shipment  caused  plaintiff  to  lose  the  sum  of  $175 
by  reason  of  its  negligence  in  transporting  said  car  of  hogs.'* 

International  company  filed  exceptions  to  plaintiff's  petition  which 
were  sustained  by  the  justice  and  plaintiff's  suit  against  that  company 
dismissed.  The  cause  tiien  proceeded  to  a  trial  by  a  jury  which  resulted 
in  a  verdict  and  judgment  in  favor  of  plaintiff  against  the  Houston  & 
Texas  Central  Railway  Company  for  the  damages  claimed. 

In  due  time  this  defendant  appealed  from  this  judgment  to  the 
County  Court  of  Leon  County  and  filed  an  appeal  bond  in  the  Justice 
Court  which  was  approved  by  the  justice,  and  the  transcript  and  papers 
were  sent  up  to  the  County  Court.  The  plaintiff  filed  a  motion  in  the 
County  Court  to  dismiss  the  appeal  on  the  grounds  that  the  appeal  bond 
was  not  made  payable  to  the  International  &  Great  Northern  Railroad 
Company  as  well  as  to  the  plaintiff.  This  motion  was  sustained  by 
the  county  judge  and  the  appeal  dismissed.  From  this  judgment  of 
dismissal  the  defendant  has  appealed  to  this  court. 

The  court  below  erred  in  holding  that  the  appeal  bond  was  insufficient 
The  record  discloses  no  interest  in  the  International  company  adverse 
to  setting  aside  the  judgment  against  appellant,  and  therefore  appellant 
was  not  required  to  make  that  company  a  payee  in  the  appeal  bond. 
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Slayton  v.  Horsey,  9  Texas  Ct.  Rep.,  312;  Cross  v  Moore,  65  S.  W. 
Rep.,  373 ;  Martin  v.  Lapowski,  11  Texas  Civ.  App.,  690,  33  S.  W.  Rep., 
300. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
for  trial. 

Reversed  and  remanded. 
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ViNOENZo  Lucia  v.  Ellis  Adams  and  Wipe. 

Decided  June  26,  1904. 

1^— Pleading — Variance— Oral   Agreement  to   Loan   Money— Homestead. 

A  petition  averred  substantially  that  plaintiff  agreed  with  defendant 
that  the  latter  should  advance  or  loan  him  money  with  which  to  purchase 
from  a  third  person  property,  originally  plaintiff's  homestead  but  which  had 
been  sold  for  taxes,  defendant  to  take  a  deed  in  his  own  name  as  security 
and  plaintiff  to  repay  in  small  installments  not  specified.  The  transaction 
did  not  assume  the  form  of  a  technical  loan  secured  by  mortgage  because 
defendant's  attorney  feared  the  homestead  question,  plaintiff  being  then  still 
in  possession.  Such  pleading  was  sufficient  to  support  an  action  to  recover 
the  land,  plaintiff  having  been  ousted,  and  evidence  was  not  variant  from 
the  pleading  although  it  failed  to  show  any  definite  agreement  as  to  amount 
of .  installments  or  time  of  repayment. 

2^ — Oral  Agreement — Statute  of  Fraude^Exprese  Trust  Created  by  Parol. 

An  oral  agreement  to  lend  money  for  the  purchase  of  property,  the 
lender  to  take  a  deed  as  security  and  the  borrower  to  repay  the  money  in 
small  installments,  was  not  void  under  the  statute  of  frauds,  since  the  trans- 
action amounted  to  an  express  trust  in  land  which  can  be  created  by  paroL 

3d — Loan — ^Time  of  Repayment. 

A  loan  of  money  where  no  time  is  fixed  for  repayment  is  payable  on 
demand. 

4d — Oral  Agreement — Repudiation — Ouster^Rents. 

Where  defendant  repudiated  an  oral  agreement  to  loan  plaintiff  money 
with  which  to  purchase  property,  defendant  to  take  a  deed  as  security,  and 
ousted  plaintiff,  claiming  the  property  for  himself  under  the  deed,  he  is 
liable  to  plaintiff  for  the  rental  value  during  such  ouster  and  can  not  re- 
cover for  money  expended  for  an  abstract  of  title  and  advice  of  attorney 
In  the  absence  qf  a  showing  that  plaintiff  assumed  such  expenses. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Edgar  Watkins  and  Frank  C.  Jones,  for  appellant. 

A.  B.  Wilson  and  W.  C.  Oliver,  for  appellees. 

GILL,  Associate  Justice. — In  1878  Ellis  Adams  and  his  wife 
acquired  by  purchase  lot  l^o.  8,  block  36,  of  Hopson's  addition  to  the  city 
of  Houston.  They  remained  in  possession  of  it  as  their  homestead  until 
ousted  by  appellant  in  1902,  as  hereinafter  shown. 

In  1901,  Adams  being  indebted  to  the  city  of  Houston  for  city  taxes 
upon  the  property,  the  city  foreclosed  its  lien  by  suit  and  bought  it  in 
at  sheriff's  sale.  Thereafter  it  sold  the  property  to  Sutton  for  $100. 
Its  value  was  at  least  $1000.  Sutton  did  not  oust  Adams,  although  the 
judgment  in  favor  of  the  city  provided  for  a  writ  of  possession.  These 
sales  divested  Adams  of  his  title.  Thereupon  Adams  induced  Sutton 
to  agree  to  sell  him  the  property  for  the  sum  of  $300,  and  he  went  ta 
the  bank  of  T.  W.  House  to  procure  the  money  for  the  purchase.  The 
bank  declined  to  make  the  transaction,  but  Mr.  E.  Predenhaus,  who  was 
connected  with  the  bank  and  who  was  also  acquainted  with  Adams,  pos- 
sessed himself  of  Adams'  plans  and  purposes,  went  to  Lucia,  the  appel- 
lant, and  proposed  that  he,  Lucia,  should  advance  the  money  for  the  old 
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man,  the  money  to  be  repaid  in  small  installments  of  about  $15  per 
month.  Predenhaus  was  not  the  authorized  agent  of  Adams,  his  mis- 
sion being  one  of  gratuitous  friendship.  But  Adams  saw  Lucia  per- 
sonally, took  him  to  look  at  the  property,  and  verbally  arranged  that 
Lucia  should  advance  the  $300,  take  a  deed  from  Sutton,  Adams  to 
repay  the  money  in  small  installments.  The  amount  of  each  installment 
or  the  ultimate  time  for  the  repayment  of  the  loan  was  not  mentioned 
or  otherwise  stipulated.  Lucia  promised  Adams,  however,  that  he  should 
have  some  written  evidence  of  his  rights.  Lucia  thereupon  procured  a 
quitclaim  deed  from  Sutton  absolute  on  its  face,  in  which  no  mention 
was  made  of  Adams'  connection  with  the  transaction.  Adams  there- 
after by  appointment  met  Lucia  at  the  office  of  the  latter's  attorney  and 
demanded  the  written  evidence  of  his  rights.  He  was  met  instead  by  a 
demand  on  the  part  of  Lucia  for  a  deed  from  himself  and  wife  relin- 
quishing all  claim  they  might  have  to  the  property.  This  the  appellees 
refused  to  execute,  repeating  their  demand  that  the  transaction  should 
be  consummated  pursuant  to  the  parol  agreement.  This  Lucia  stead- 
fastly refused,  his  lawyer,  out  of  excess  of  caution  and  fearing  the  home- 
stead question,  having  advised  that  it  could  not  be  safely  done.  There- 
after Lucia  offered  appellees  $25  and  a  part  of  the  property  for  a  deed 
from  them,  but  this  also  appellees  declined,  still  insisting  on  the  agree- 
ment. Thereupon  Lucia  repudiated  the  agreement  altogether,  secured 
a  writ  of  possession  under  the  judgment  in  favor  of  the  city  and  ousted 
appellees.  Since  then  he  has  had  absolute  control  of  the  property, 
denying  every  right  asserted  by  appellees.  Appellees  brought  this  suit 
setting  up  the  facts,  offering  to  do  equity,  and  praying  for  a  judgment 
for  the  property  and  damages  for  its  detention. 

Appellant  resisted  the  suit  on  the  ground  that  he  bought  the  property 
for  his  own  benefit  and  denied  and  repudiated  the  alleged  trust  relation. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellees  as 
prayed  for  and  Lucia  has  appealed.  Appellant  seeks  to  reverse  the 
judgment  upon  the  following  grounds : 

First.  Because  a  petition  claiming  that  defendant  agreed  to  buy 
certain  land  from  a  third  party  and  allow  plaintiff  thereafter  to  pur- 
chase same  by  repaying  the  purchase  money,  and  showing  no  considera- 
tion for  such  agreement  and  no  definite  agreement  as  to  the  time  and 
manner  of  payment,  is  bad  on  general  demurrer. 

Second.  Because  the  alleged  agreement  under  which  plaintiffs  assert 
their  rights  not  being  in  writing,  is  void  under  the  statute  of  frauds. 

Third.  It  was  void  under  the  statute  of  frauds  because  verbal  and 
not  to  be  performed  within  one  year  from  its  date. 

Fourth.  Because  the  proof  is  variant  from  the  pleading,  the  latter 
averring  an  agreement  to  redeem  in  small  installments  and  the  proof 
utterly  failing  to  show  any  definite  agreement  as  to  payment. 

To  the  objection  that  the  proof  is  variant  from  the  pleading  it  \i 
sufficient  to  say  that  ihe  petition  sets  up  the  facts  substantifllly,  the  legal 
and  practical  effect  of  which  is  that  plaintiff  arranged  with  Sutton  to 
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purchase  the  property  for  $300  or  have  some  one  do  it  for  him.  That 
Lucia  agreed  to  advance  or  loan  the  money  necessary  for  the  purchafle^ 
taking  the  deed  in  his  own  name  as  security  therefor,  the  loan  to  be 
repaid  by  Adams  in  small  installments  not  specified.  That  in  pursu- 
ance of  this  arrangement  and  not  otherwise  Lucia  procured  the  deed 
from  Sutton.  That  the  transaction  was  made  for  the  benefit  of  Adams, 
who  was  to  repay  the  loan,  was  so  understood  by  Sutton,  by  House,  by 
Predenhaus,  by  Howard,  by  Lucia  and  by  Lucia's  attorney.  The  only 
reason  why  the  transaction  did  not  assume  the  form  of  a  technical  loan 
secured  by  a  mortgage  on  the  premises  was  because  Lucia's  attorney 
feared  the  homestead  question,  Adams  then  being  in  possession. 

To  the  objection  that  the  transaction  was  within  the  statute  of  frauds 
the  case  of  Gardner  v.  Bundell,  TO  Texas,  453,  is  a  complete  answer.  In 
that  case  two  persons  entered  into  a  verbal  agreement  to  purchase  prop- 
erty together.  One  took  a  bond  for  title  in  his  own  name  and  after- 
wards paid  the  full  price,  taking  the  deed  in  his  own  name.  This  was 
done  under  an  oral  agreement  that  the  other  should  have  a  half  interest 
and  repay  his  share  of  the  purchase  money  in  ninety  days.  He  tendered 
the  simi  within  the  time  and  demanded  his  half  interest.  The  court 
upheld  his  demand,  holding  that  it  was  an  express  trust  which  in  this 
State  can  be  created  in  land  by  parol.  This  case  also  answers  the  objec- 
tion that  the  agreement  with  Sutton  was  without  consideration. 

But  we  think  there  is  another  answer  equally  conclusive.  Up  to  the 
execution  of  the  deed  by  Sutton  to  Lucia,  it  was  never  intended  by  any 
party  to  the  transaction  that  he  should  have  any  beneficial  interest  in 
the  title.  As  between  him  and  Adams  the  transaction  was  a  loan,  the 
absolute  deed  taken  in  the  name  of  Lucia  being  security  therefor.  The 
consideration  supporting  it  was  interest,  which  in  the  absence  of  stipu- 
lation was  the  legal  rate. 

But  appellant  objects  that  the  transaction  was  void  because  no  time 
was  fixed  for  repayment.  If  this  is  sound,  then  if  A.  borrows  money 
from  B.,  fixing  no  time  for  repayment,  B.  loses  his  money, — a  proposi- 
tion manifestly  absurd.  Such  a  loan  would  be  payable  upon  demand. 
So  in  this  case.  If  when  Adams  went  to  Watkins'  ofiice  to  execute  evi- 
dences of  his  debt  and  receive  evidences  of  his  own  rights  Lucia  did  not 
see  fit  to  stipulate  a  time,  he  might  nevertheless  recover  the  money  upon 
demand.  Suppose  Lucia  had  executed  his  oral  agreement  in  good  faith 
and  at  Adams'  suggestion  purchased  the  property  of  Sutton  for  Adams' 
benefit.  Suppose  the  house  had  then  burned  and  the  property  become 
suddenly  worthless.  Could  any  oourt  consistently  hold  that  Lucia 
might  not  have  his  judgment  against  Adams  for  the  money  thus  ad- 
vanced ?  Could  any  court  consistently  hold  otherwise  than  that  the  loes 
should  fall  on  the  one  for  whose  benefit  the  transaction  was  made? 

To  visit  the  loss  in  such  a  case  upon  Lucia  would  be  monstrously 
unjust.  But  in  the  case  before  us  it  would  be  equally  unjust  to  allow 
Lucia  to  repudiate  the  trust  and  appropriate  the  benefits  to  himself. 

The  cases  of  Thorp  v.  Gordon,  43  S.  W.  Rep.,  323,  and  Foster  v. 
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Ross,  33  Texas  Civ.  App.,  — ,  77  S.  W.  Rep.,  990,  are  not  in  point. 
In  neither  of  those  cases  did  the  transaction  assume  the  fonn  either  of 
a  loan  or  a  trust. 

In  Stafford  v.  Stafford,  29  Texas  Civ.  App.,  73,  71  S.  W.  Rep.,  984, 
the  lender  became  the  purchaser  at  sheriff's  sale,  it  being  orally  agreed 
that  the  sheriff's  deed  should  be  security  for  the  debt.  This  court  held 
the  transaction  to  be  a  mortgage. 

The  Supreme  Court  declared  it  immaterial  whether  it  was  a  mort- 
gage or  a  trusty  and  reaffirmed  the  doctrine  that  in  this  State  the  statute 
of  frauds  did  not  forbid  the  creation  of  a  trust  in  land  by  parol.  Staf- 
ford V.  Stafford,  96  Texas,  106. 

The  mistake  appellant  makes  is  the  assumption  that  the  suit  is  one 
for  specific  performance.  The  suit  is  in  fact  an  action  to  recover  the 
land,  it  being  true  that  whether  the  oral  agreement  served  to  convert  the 
Sutton  deed  into  a  mortgage  or  a  trust  the  beneficial  title  was  at  all 
times  thereafter  in  Adams. 

What  has  been  said  disposes  generally  of  the  other  propositions  above 
stated. 

Appellant  obje^  because  the  judgment  holds  him  responsible  for  the 
rental  value  of  the  property  during  the  time  he  held,  though  he  showed 
that  he  had  failed  to  collect  certain  rents  and  had  incurred  expenses  in 
ousting  a  worthless  tenant. 

The  objection  is  not  tenable.  A  fair  construction  of  the  arrangement 
was  that  Adams  should  remain  in  possession,  the  paramount  title  being 
in  him.  Appellant  wrongfully  ousted  him  and  assumed  absolute  control 
of  the  premises,  repudiating  the  trust.  Had  Adams  remained  in  posses- 
sion the  losses  could  not  have  occurred.  Having  no  right  to  possession, 
appellant  became  absolutely  responsible  for  its  rental  value. 

Appellant  also  sought  an  allowance  for  money  expended  by  him  for  an 
abstract  of  title  to  the  property  and  a  fee  for  the  advice  of  an  attorney 
thereon.  He  fails  to  show  that  such  expenses  were  assumed  by  appellees 
and  the  court  properly  refused  to  allow  them.  The  other  assignments 
are  equally  without  merit.  On  the  whole  case  every  consideration  of 
right  and  justice  and  good  conscience  is  against  appellant.  He  acquired 
the  deed  from  Sutton  by  force  of  Adams*  agreement  with  Sutton  made 
for  Adams'  own  benefit.  His  subsequent  assertion  of  title  in  himself  to 
the  exclusion  of  Adams  was  such  bad  faith  as  the  courts  must  refuse  to 
sanction. 

By  the  trial  court's  judgment  such  rights  as  appellant  had  as  a  lender 
are  fully  protected. 

For  tilie  reasons  given  the  judgment  is  affirmed. 

Affirmed, 

ON  MOTION  FOB  BEHSABINO. 

GILL,  Associate  Justice. — In  the  main  opinion  we  found  among 
other  things  that  the  oral  agreement  on  the  part  of  Lucia  to  advance 
the  money  for  the  repurchase  of  the  Adams  home  and  to  take  the  deed 
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to  himself  was  made,  and  the  deed  by  Sutton  executed,  before  Lucia 
repudiated  his  agreement  upon  the  advice  of  his  attorney  tliat  it  could 
not  be  safely  made.  In  his  motion  for  rehearing  appellant  insists  that 
the  repudiation  preceded  the  deed  from  Sutton  and  requests  that  we 
correct  the  finding.  We  have  carefully  re-examined  the  entire  record 
on  the  point  and  have  found  no  reason  to  alter  our  conclusion. 

The  testimony  of  Adams,  Howard  and  Sutton  fully  establishes  the 
finding,  though  appellant  testified  to  an  opposite  state  of  facts,  and  Mr. 
Watkins,  appellant's  attorney,  testified  to  facts  which  tended  to  cor^ 
roborate  Lucia.  At  most  the  evidence  is  in  conflict  upon  the  point.  We 
therefore  adhere  to  the  fact  conclusion  already  made. 

The  main  opinion  does  not  disclose  any  conflict  upon  any  of  the  fact 
issues,  whereas  Lucia  -flatly  denied  the  oral  agreement  relied  on  by 
Adams.  Appellant's  request  that  this  should  be  disclosed  is  a  just  one, 
and  we  make  the  correction,  but  the  evidence  of  the  oral  agreement  is 
so  ample  there  can  be  but  one  opinion  as  to  its  sufSciency  to  sustain  the 
finding. 

Appellant  further  complains  that  we  failed  to  find  that  the  city  of 
Houston  recovered  the  property  from  Adams  by  suit  in  trespass  to  try 
title,  and  thereafter  sold  it  to  Sutton.  The  facts  are  as  contended  by 
appellant,  but  we  regarded  the  point  as  covered  by  the  general  finding 
that  Sutton  acquired  an  absolute  title. 

We  also  found  in  effect  that  the  transaction  involving  the  oral  agree- 
ment and  the  purchase  of  the  land  from  Sutton  by  Lucia  was  for  the 
benefit  of  Adams  and  was  so  understood  by  all  concerned.  Of  this  find- 
ing appellant  also  complains.  The  record  supports  the  finding  even  as 
to  Lucia,  though  he  denies  it,  and  his  attorney  with  the  facts  then  in 
his  possession  seems  to  have  regarded  Adams  as  eliminated  before  the 
purchase  from  Sutton. 

With  thfs  modification  the  finding  is  adhered  to.  We  do  not  deem  it 
necessary  to  add  anything  further  to  what  has  been  written.  Upon  the 
whole  case  we  believe  our  judgment  is  correct,  and  so  believing,  the 
motion  for  rehearing  is  overruled. 

Ovemded, 

Piled  October  10,  1904. 
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Kr8.  Maby  a.  Bennett  et  al.  v.  St.  Louis  Southwestern 

Railway  Company  of  Texas. 

Decided  June  25,  1904. 

Contributory  Negligence  Defeating  Recovery. 

Evidence  considered  and  held  eufficient  to  show  contributory  negligence 
on  the  part  of  deceased  in  stepping  in  front  of  a  moving  engine  in  a  switch- 
ing yard  without  exercising  any  care  for  his  safety;  and  such  contributory 
negligence  Justified  a  peremptory  instruction  releasing  defendant  from  lia- 
bility although  its  servants  were  negligent  in  not  keeping  a  lookout  and 
in  violating  a  city  ordinance  in  regard  to  speed  of  trains. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
R.  W.  Simpson. 

Duncan  £  Lasseter  and  A.  Morgan  Duke,  for  appellant 

E.  B.  Perkins,  Marsh  &  Mcllwaine,  and  N.  A.  Gentry,  for  appellee. 

GILLy  Associate  Justice. — This  suit  was  brought  by  Mrs.  Mary  A. 
Bennett  for  herself  and  as  next  friend  of  her  three  minor  children  to 
recover  for  the  death  of  her  husband^  which  was  alleged  to  have  been  duo 
to  the  negligence  of  the  appellee  railway  company.  Mrs.  L.  C.  Evans, 
the  mother  of  deceased^  joined  in  the  suit.  Appellee  defended  under 
the  general  denial  and  a  plea  of  contributory  negligence. 

After  hearing  the  evidence  the  trial  court  instructed  a  verdict  for  the 
company.    From  a  judgment  upon  this  verdict  plaintiffs  have  appealed. 

Deceased  was  in  the  service  of  appellee  in  the  capacity  of  car  repairer. 
His  home  was  in  Tyler  and  he  resided  in  about  one  block  of  the  passen- 
ger depot  of  appellee  at  that  point.  On  the  day  of  his  death  he  was 
ordered  to  take  passage  on  the  passenger  train  west  for  the  purpose  of 
repairing  cars  at  other  points  on  appellee's  line.    This  train  was  due  »jt 

Tyler  at ,  but  on  the  occasion  in  question  was  a  few  minutes  late. 

Deceased  received  the  order  only  a  short  time  before  the  train  was  due 
and  went  at  once  to  the  depot  to  make  ready  for  his  trip.  It  became 
necessary  for  him  to  go  to  the  toolhouse  to  get  some  things  which  he 
desired  to  take  with  him  on  the  trip  and  he  started  across  appellee's 
tracks  immediately  north  of  the  depot  for  this  purpose,  where  he  was 
run  over  by  a  backing  switch  engine  and  instantly  killed. 

According  to  the  undisputed  testimony  the  accident  occurred  imder 
the  following  circumstances:  Appellee's  passenger  depot  is  just  south 
of  and  very  close  to  its  main  track  running  east  and  west  at  that  point. 
It  is  situated  between  the  crossing  of  the  International  &  Great  North- 
em  Eailway  on  the  east  and  Spring  Street  on  the  west.  Just  north 
of  the  depot  and  the  main  line  are  several  switch  tracks  connected  by 
switches. 

When  plaintiff  reached  the  depot  a  considerable  crowd  had  gathered 
to  meet  or  to  take  passage  on  the  incoming  train  and  it  had  then  whig- 
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tied  for  the  station.  The  passenger  train  changes  engines  at  Tyler^ 
and  the  engine  which  was  to  draw  it  west  from  Tyler  had  been  brought 
out  and  had  just  passed  west  to  go  in  on  the  switch  and  await  the  arrival 
of  the  passenger  train  when  deceased  started  to  cross  to  the  tool  house. 
A  switch  engine  had  also  passed  to  the  west  of  the  depot  to  come  back 
east  on  a  different  track  as  soon  as  the  passenger  engine  had  cleared. 
It  proceeded  east  at  a  speed  estimated  at  from  seven  to  fifteen  miles  an 
hour  and  struck  deceased  just  as  he  stepped  upon  the  track  on  which 
it  was  moving.  This  switch  engine  was  backing  east  and  deceased  went 
upon  the  track  in  a  northeasterly  direction^  but  there  was  no  obstruction 
between  him  and  the  approaching  switch  engine.  It  is  made  to  appear 
beyond  controversy  that  the  engine  was  making  the  usual  noise  of  the 
exhaust  and  that  the  bell  was  ringing.  It  may  also  be  said  to  be  estab- 
lished that  the  engineer  sounded  the  whistle  before  starting  back.  The 
accident  occurred  in  the  daytime.  Deceased  was  seen  by  bystanders  to 
step  upon  the  track  within  six  or  seven  feet  of  the  tender  of  the  switch 
engine^  and  some  one  called  to  him  but  too  late  to  save  him.  Neither 
the  engineer  nor  fireman  saw  him.  No  one  was  stationed  on  the  back 
end  of  the  switch  engine. 

An  ordinance  of  the  city  limited  the  speed  of  trains  within  the  cor- 
porate limits  to  six  miles  an  hour.  The  point  where  the  accident 
occurred  was  within  the  corporate  limits  of  the  city.  That  deceased  had 
the  right  to  cross  at  that  point  is  not  questioned. 

It  was  shown  that  deceased  was  familiar  with  the  yards  at  Tyler  and 
that  switch  engines  without  reference  to  stated  times  passed  to  and  fio 
in  the  yards  at  that  point. 

We  are  of  opinion  the  trial  court  was  right  in  directing  a  verdict  for 
the  company. 

We  think  the  evidence  discloses  beyond  controversy  that  deceased 
entered  upon  and  tmdertook  to  cross  at  a  point  and  under  circumstances 
which  demanded  the  exercise  of  care^  and  that  he  exercised  none  at  all. 
That  this  failure  on  his  part  to  exercise  care  contributed  directly  to 
his  injury.  We  dispose  of  the  case  on  the  assumption  that  those  in 
charge  pf  the  switch  engine  were  guilty  of  negligence,  which  but  for  the 
negligence  of  deceased  would  have  established  liabiliiy. 

Counsel  for  appellants  insist  that  negligence  in  every  case  except 
such  as  the  law  makes  so  per  se  is  a  question  for  the  jury,,  and  that  in 
no  case  is  tne  court  authorized  to  assume  either  its  existence  or  non- 
existence. We  shall  not  reply  by  an  extended  discussion  either  of  the 
facts  of  this  case  or  the  adjudicated  cases. 

It  can  not  be  questioned  that  if  the  facts  are  such  as  to  produce  but 
one  conclusion  upon  nonpartisan  reasonable  minds,  the  court  may 
assume  the  issue  to  be  established.  We  think  it  uncontrovertible  that 
the  situation  disclosed  by  the  evidence  demanded  at  the  hands  of  de- 
ceased the  exercise  of  some  care.  It  is  equally  beyond  dispute  that  he 
exercised  absolutely  none. 


Bennett  v.  St.  L.  S.  W.  By.  Co.  461 

It  is  certainly  possible  to  disclose  a  case  in  which  contributory  negli- 
gence may  appear  as  matter  of  law  because  of  the  undisputed  f  acts,  and 
the  inevitable  conclusion  to  be  drawn  therefrom.  If  this  case  is  not  of 
that  character^  we  are  unable  to  perceive  the  elements  which  it  lacks  to 
make  it  one. 

For  the  reasons  given  the  judgment  is  afSrmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  and  Pacific  Telephone  Company  v.  A.  A.  Prince, 

Decided  June  25,  1904. 

1.— Telephone  Company— Injury  from  Wire  Left  in  Street— Cit/e  Conourring 
Negligence. 
In  an  action  agralnst  a  telephone  company  for  personal  injury  resulting 
from  one  of  its  wires  being  left  In  the  street,  it  was  not  error  to  exclude 
evidence  of  the  incorporation  of  the  city  and  that  it  suffered  che  streets  to 
remain  obstructed  by  wires  and  rubbish,  since  the  cit/s  negligence  did  not 
relieve  defendant  from  the  consequences  of  its  own  negligence  certainly  and 
proximately  contributing  to  plaintiff's  injury. 

2.— Same— Declaration  of  Agent  Held  Admissible. 

It  was  not  error  for  the  court  to  admit  testimony  that  one  V.,  defend- 
ant's local  agent,  when  shown  the  wire  in  question,  said,  "That  is  our 
wire,"  since  the  evidence,  which  is  set  out  in  the  opinion,  was  sufficient  to 
establish  V.'s  agency. 

3^— Same— Contributory  Negligence— Failure  to  See  Wire. 

•  It  can  not  be  held  contributory  negligence  for  plaintiff,  walking  along 
the  sidewalk  of  a  street,  to  fail  to  observe  a  wire  hanging  down  and  across 
the  sidewalk  which  he  could  have  seen  by  observing  closely,  where  nothing 
in  the  evidence  indicates  that  he  should  reasonably  have  contemplated  an 
obstruction  of  that  character. 

Appeal  from  the  District  Court  of  Nolan.  Tried  below  before  Hon. 
Jas.  L.  Shepherd. 

W.  K.  Homan  and  Beall  &  Beall,  for  appellant. 

W,  L.  Orogan  and  Ragland  &  Crane,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  Prince  sued  appellant,  the 
Texas  and  Pacific  Telephone  Company,  for  damages  alleged  to  have  been 
sustained  by  him  as  the  result  of  a  fall  occasioned  by  becoming  entan- 
'  gled  in  a  wire  negligently  left  in  the  streets  of  the  town  of  Sweetwater 
by  the  defendant.  He  alleged  that  in  endeavoring  to  break  the  force  of 
the  fall  he  cut  his  thumb,  causing  the  joint  to  become  stiff,  which  thereby 
permanently  incapacitated  him  from  pursuing  his  occupation  as  a  sad- 
dle and  harness  maker.  Defendant  demurred  generally  and  specially, 
and  in  addition  to  the  general  denial,  pleaded  contributory  negligence. 
A  trial  resulted  in  a  judgment,  November  26,  1903,  in  favor  of  the 
plaintiff  for  $450,  from  which  defendant  has  appealed. 

The  court  sustained  appellee's  exception  to  so  much  of  appellant's 
answer  as  alleged  the  incorporation  of  the  town  of  Sweetwater,  and 
that,  at  and  prior  to  appellee's  injury,  *'the  streets  of  said  town  were 
suffered  to  be  and  remain  obstructed  by  wires  and  tin  and  iron  rub- 
bish;" to  which  appellant  assigns  error,  "in  that  said  portion  of  the 
answer  presented  matter  tending  to  show  that  the  town  of  Sweetwater, 
or  other  agencies  than  defendant,  were  responsible  for  the  presence  on 
the  streets  of  said  town  of  obstructions  such  as  resulted  in  the  injury 
complained  of  by  plaintiff."  The  court  also  excluded  testimony  offered 
by  appellant  in  support  of  these  allegations.  The  propositions  as- 
serted by  appellant  under  its  complaints  of  these  several  rulings  are 
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to  the  effect  that  it  was  the  duty  of  the  town  of  Sweetwater,  and  not  of 
appellant,  to  keep  the  streets  and  sidewalks  clear  of  obstructions,  and 
that  the  testimony  was  admissible  on  the  issue  of  contributory  negligence 
and  *^in  rebuttal  of  plaintiff's  theory  that  the  wire  in  controversy  was 
placed  in  the  street  by  defendant  or  its  employes." 

We  find  no  substantial  merit  in  these  contentions.  The  specific  ground 
of  negligence  alleged  as  the  basis  of  appellee's  right  of  recovery  was  that 
appellant,  'Vhile  engaged  in  repairing  and  enlarging  its  telephone  sys- 
tem in  the  town  of  Sweetwater,  Texas,  carelessly,  negligently,  and  con- 
trary to  its  duty  to  the  public,  left  a  wire  in  the  public  and  traveled 
street  of  said  town.'*  And  the  jury  under  the  charge  of  the  court  was 
not  authorized  to  find  for  appellee  without  findiag  the  truth  of  these 
averments.  If,  then,  it  be  conceded  that  Sweetwater  was  an  incorpo- 
rated town ;  that  it  was  guilty  of  negligence  in  permitting  the  obstruc- 
tion, and  liable  to  appellee  for  the  consequences,  appellant  is  not  thereby 
relieved  from  the  consequences  of  negligence  of  its  own,  which  certainly 
and  proximately  contributed  to  appellee's  injury.  The  evidence  may  pos- 
sibly tend  to  show  that  the  wire  had  been  left  in  the  street  by  some  per- 
son other  than  appellant,  and  hence  to  rebut  appellee's  theory  that  it 
was  done  by  appellant.  But  if  so,  in  view  of  its  slight  probative  force 
and  of  the  evidence  admitted,  some  of  which  was  of  like  tenor,  we  do 
not  think  that  the  judgment  should  be  reversed  on  this  ground.  Ap- 
pellee's evidence  was  to  the  effect  that  appellant's  local  manager  at 
Sweetwater  had  been  engaged  in  repairing  or  removing  some  of  its  tele- 
phone wires  from  a  "guy"  pole  at  the  point  of  appellee's  injury  about 
the  time  thereof,  and  that  the  wire  over  which  appellee  fell  had  one  end 
thereof  attached  to  said  guy  pole,  the  other  end  being  left  lying  across 
the  sidewalk ;  said  local  manager  when  sho^vn  the  wire  said  "that  is  our 
wire;"  appellant  was  permitted  to  prove  by  its  witness  Earnest  Keithly 
that  he  "gathered  up  a  good  many  pieces  of  wire  about  the  streets  of 
Sweetwater  in  the  January  succeeding."  R.  M.  Webb,  appellant's  gen- 
eral manager,  testified:  "I  know  there  were  loose  pieces  of  wire  about 
the  town  of  Sweetwater  at  the  time  (September,  1902)  we  purchased 
the  telephone  line  and  exchange."  So  that  on  the  whole  we  think,  as 
indicated,  that  appellant's  second  and  fourth  assignments  of  error  should 
be  overruled. 

The  assignments  of  error  most  vigorously  urged  in  oral  argument 
on  the  submission  of  this  cause  are  the  third  and  twelfth.  Appellee 
was  permitted,  over  appellant's  objection,  to  prove  by  two  Ttitnesses  that 
its  local  manager,  E.  L.  Veal,  when  shown  the  wire  in  question  stated, 
as  hereinbefore  quoted,  "That  is  our  wire,"  and  appellant  requested  spe- 
cial charge  to  the  jury  to  disregard  the  statement,  which  charge  was 
refused- 
There  is  evidence  to  the  eflfect  that  said  E.  L.  Veal  presented  and  col- 
lected bills  of  account  for  the  appellant  company;  was  introduced  by 
Webb,  the  general  manager  who  lived  in  Big  Springs,  as  the  "gentleman 
who  would  be  left  in  charge  of  defendant's  business  in  Sweetwater;" 
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that  he  had  "charge  of  the  construction  and  repair  of  the  lines  f'  and 
that  soon  after  the  accident  the  general  manager  wrote  to  Veal  to  see 
appellee  "and  get  a  statement  from  him  on  the  matter/'  It  does  not 
appear  that  appellant  had  any  other  local  officer  or  manager  at  Sweet- 
water, and  we  conclude  that  the  evidence  as  a  whole  shows  that  Veal 
was  clothed  with  such  power  and  authority  from  appellant  as  rendered 
his  said  declaration  admissible.  See  2  Whart  on  Bv.,  sec.  1171 ;  Stande- 
fer  V.  Aultman  &  Taylor  Mach.  Co.,  34  Texas  Civ.  App.,  — ,  78  S.- 
W.  Rep.,  652.  He  not  only  seems  to  have  been  chief  in  authority  at 
Sweetwater,  but  was  specially  commissioned  to  interview  appellee  for 
a  purpose  presumably  beneficial  to  appellant.  It  may  have  been  rea- 
sonably supposed  by  Veal  to  be  necessary  to  the  end  sought  to  make 
the  statement  objected  to  in  order  to  assure  appellee  that  he  was  not  a 
mere  intermeddlcr,  but  was  entitled  to  a  full  and  fair  statement  from 
appellee  of  all  the  circumstances.  At  any  rate  the  declaration  appears 
to  be  an  integral  part  of  the  performance  of  the  duty  specially  author- 
ized. Besides,  the  evidence  exclusive  of  VeaPs  statement  leaves  little  if 
any  room  to  doubt  that  the  wire  causing  the  accident  was  that  of  ap- 
pellant. The  testimony  supports  the  conclusion  that  one  end  of  the 
wire  over  which  appellee  fell  was  attached  to  appellants  guy  pole,  from 
which  Veal  confessedly  removed  wire  about  the  time  of  the  accident^  and 
no  testimony  is  found  contradicting  this. 

Error  is  also  assigned  to  the  action  of  the  court  in  failing  to  submit 
the  issue  of  contributory  negligence,  and  in  refusing  a  special  charge 
thereon.  We  do  not  think  the  evidence  raises  the  issue.  The  testi- 
mony is  to  the  effect  that  plaintiff  was  walking  along  the  sidewalk  on 
one  of  the  principal  streets  of  Sweetwater  about  6.  o'clock  in  the  morn- 
ing when  he  fell  over  the  wire  in  question.  There  is  nothing  whatever 
to  indicate  negligence  on  appellee's  part,  although  he  testified  that  he 
might  have  seen  the  wire  had  he  been  looking.  But  there  is  nothing 
in  the  evidence  indicating  that  appellee  should  reasonably  have  con- 
templated an  obstruction  of  the  character  met  with.  It  certainly  can 
not  be  affirmed  that  a  party  is  guilty  of  negligence  because  of  a  mere 
failure  to  closely  scrutinize  the  sidewalks  of  a  city.  At  least  it  is  not 
apparent  that  a  duty  rested  upon  appellee  to  do  so  under  the  circum- 
stances in  this  case,  and  his  failure  to  do  so  can  not,  we  think,  support 
the  contention  of  contributory  negligence. 

There  are  other  assignments,  but  as  presented  we  find  no  error  in 
them,  nor  necessity  for  discussion,  and  all  are  accordingly  overruled. 

Believing  that  the  material  allegations  of  appellee's  petition  are  sus- 
tained by  the  evidence,  and  that  there  is  no  reversible  error,  the  judg- 
ment is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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G.  H.  CooDY  V.  J.  P.  Haeris. 

Decided  June  25,  1904. 

School  Land — Conflicting  Purchases  from  the  State— Evidence. 

In  an  action  of  trespass  to  try  title  to  school  land  awarded  by  the  Land 
Commissioner  to  defendant  as  .additional  land  upon  an  application  of  the 
same  date  as  plaintiffs,  but  filed  in  the  Land  Office  one  day  later  than  plain- 
tiff's, the  evidence  is  considered  and  held  to  require,  the  verdict  having  been 
for  defendant,  that  plaintiff's  motion  for  new  trial  should  have  been  granted. 

Appeal  from  the  District  Court  of  Knox.  Tried  below  before  Hon. 
H.  R.  Jones. 

0.  B.  Landrum  and  Chas.  E.  Coombs,  for  appellant. 

W.  W.  Moore  and  L.  W.  Dalion,  for  appellee. 

SPEER,  Associate  Justice. — This  is  the  ordinary  school  land  case 
involving  fractional  section  148,  in  block  44,  H.  &  T.  C.  R.  R.  Co.  land 
in  Knox  County.  The  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee, who  was  the  defendant  below. 

There  is  but  one  assignment  of  error  in  the  record,  and  that  com- 
plains that  the  trial  court  erred  in  overruling  the  plaintiff's  motion  for 
a  new  trial  because  the  verdict  of  the  jury  is  contrary  to  the  law  and 
the  evidence,  and  in  which  practically  all  of  the  evidence  is  set  out.  The 
sole  issue  of  fact  presented  to  us  by  the  assignment  is  the  sufficiency 
of  the  evidence  to  support  the  verdict  and  judgment,  to  the  effect  that 
appellee's  application  to  purchase  the  land  reached  the  hands  of  the 
Commissioner  of  the  General  Land  Office  prior  to  that  of  appellant,  this 
being  the  only  question  submitted  to  the  jury  upon  the  trial  below. 
Upon  this,  which  is  agreed  to  be  the  only  issue,  the  following  facts  were 
proved  upon  the  trial : 

"1.  Plaintiff  introduced  in  evidence  certified  copy  from  the  General 
Land  Office  of  his,  G.  H.  Goody's,  application  and  obligation  to  pur- 
chase as  additional  land  to  his  home  tract  (section  166,  block  44,  H.  & 
T.  C.  Ry.  Co.)  section  148  in  block  44,  H.  &  T.  C.  Ry.  Co.,  as  dry  graz- 
ing land,  at  $1  per  acre,  containing  350.7  acres,  dated  April  17,  1900, 
and  marked  rejected  by  the  Commissioner  of  the  General  Land  Office 
May  23, 1900,  same  being  in  due  and  regular  form  No.  68476. 

''2.  Plaintiff  introduced  in  evidence  certified  copy  from  the  General 
Land  Office  of  his,  G.  H.  Goody's,  application  and  obligation  to  purchase 
as  additional  land  to  his  home  tract  (section  166  in  block  44,  H.  &  T.  C. 
B.  R.  Co.),  section  No.  4  in  block  3,  D.  &  W.  R.  R.  Co.,  as  dry  grazing 
land,  at  $1  per  acre.  Said  application  and  obligation  being  in  due  and 
regular  form  and  dated  April  17,  1900,  and  marked  filed  in  the  General 
Land  Office  April  20,  1900,  No.  68073. 

'^3.  Plaintiff  introduced  in  evidence  certified  copy  from  the  General 
Land  Office  of  the  application  and  obligation  of  defendant  J.  F.  Harris 
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acres,  as  dry  grazing  land,  at  $1  per  acre,  dated  April  16,  1900,  file 
j  *  mark  showing  filed  in  General  Land  Office  April  21,  1900,  and  marked 

awarded  April  23,  1900,  No.  68144.  Said  application  and  obligation 
being  in  due  and  regular  form. 

"4.  Plaintiff  introduced  in  evidence  the  following  certificate  of  ten- 
der, to  wit :  *I,  Jno.  W.  Bobbins,  Treasurer  of  the  State  of  Texas,  do 
hereby  certify  that  the  records  of  this  office  show  that  on  April  20, 1900, 
Jas.  A.  Stephens,  of  Benjamin,  Texas,  deposited  with  this  office  the 
sum  of  $8.78  to  the  credit  of  G.  H.  Goody  as  first  payment  on  section 
148,  block  44,  H.  &  T.  C.  By.  Co.,  Knox  County,  and  that  said  money 
was  returned  to  Mr.  Stephens  on  June  4, 1900,  as  per  notice  nf  rejection 
of  application  for  said  land  upon  which  said  money  was  deposited  from 
the  Commissioner  of  the  General  Land  Office  to  this  office.  In  testi- 
mony whereof  witness  my  hand  and  official  seal,  given  at  Austin,  Texas, 
this  the  4th  day  of  April,  1903.  [Seal]  (Signed)  Jno.  W.  Bobbins, 
Treasurer,  by  B.  C.  Boberdeau,  Chief  Clerk.* 

"6.  Plaintiff  introduced  in  evidence  the  award  card  to  G.  H.  Coody 
to  section  4,  block  3,  D.  &  W.  By.  Co.,  from  the  General  Land  Office, 
dating  sale  from  April  20,  1900. 

"6.  G.  H.  Coody,  being  duly  sworn  for  himself,  testified  as  follows: 
*My  name  is  G.  H.  Coody.'  I  am  plaintiff  in  this  case.  I  made  applica- 
tion to  purchase  section  148  in  block  44,  H.  &  T.  C.  By.  Co.,  and  section 
4,  block  3,  D.  &  W.  By.  Co.,  on  April  17,  1900,  as  additional  land  to  my 
home  tract,  section  166  in  block  44,  H.  &  T.  C.  By.  Co.,  in  Benjamin, 
Knox  County,  Texas.  Section  166  contains  191  acres,  and  was  all  of 
the  land  I  owned  at  the  time.  I  made  appKcation  for  section  148  and 
swore  to  same  before  J.  A.  Stephens,  notary  public  of  Knox  County, 
.  on  the  afternoon  of  April  17,  1900.  Afterwards  the  same  day  I  made 
application  for  section  4  in  block  3,  D.  &  W.  By.  Co.,  and  swore  to  same 
before  George  McMillen,  county  clerk  of  Knox  County.  I  did  not 
make  application  before  Stephens  for  this  section  because  he  told  me 
he  was  interested  in  trying  to  procure  the  land  for  an  adverse  party. 
This  was  on  Tuesday,  April  17,  1900,  and  the  mail  having  departed 
for  Seymour,  I  at  once  left  for  that  point  and  mailed  my  applications 
on  the  morning  of  the  18th  of  April,  1900,  at  Seymour,  Texas.  I  had 
two  envelopes,  one  addressed  to  Chas.  Began,  Commissioner,  at  Austin, 
Texas,  and  the  other  to  Jno.  W.  Bobbins,  State  Treasurer,  at  Austin, 
Texas.  I  put  both  of  my  said  applications  in  the  envelope  addressed 
to  Chas.  Began  and  my  first  payments  in  the  envelope  addressed  to  Jno. 
\V.  Bobbins.  I  stamped  each  and  procured  a  special  delivery  stamp  and 
placed  it  on  the  envelope  addressed  to  Chas.  Began  and  handed  both  to 
the  postmaster  and  saw  him  put  them  into  the  mail  pouch.  I  only 
mailed  the  two  letters  at  that  time.  My  application  for  section  148  was 
afterwards  returned  to  me  for  the  notary's  seal  who  swore  me  thereto  by 
the  General  Land  Commissioner,  and  I  had  the  seal  put  on  it  and 
returned  it  to  the  Land  Office.' 
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"7.  Plaintiff  then  read  in  evidence  the  following:  'April  23,  1900. 
Mr.  G.  H.  Goody,  Benjamin,  Texas. — Dear  Sir:  Please  find  herein 
returned  your  application  to  purchase  lands,  section  148,  block  44,  cert. 
30-2410,  H.  &  T.  C.  Ry.  Co.,  in  Knox  County,  for  the  official  seal  of 
notary  public.  When  this,  is  done,  return  and  we  will  take  action  thereon 
in  its  due  course.  Very  respectfully,  Charles  Rogan,  Commissioner,  by 
Ragland.  General  Land  Office,  Austin,  Texas,  November  2,  1901.  I, 
Charles  Rogan,  Commissioner  of  the  General  Land  Office  of  the  State 
of  Texas,  do  hereby  certify  that  the  above  and  foregoing  is  a  true  and 
correct  copy  of  the  imprint  of  a  letter  as  appears  on  page  209  letter 
book  No.  Vol.  588,  which  said  volume  is  kept  as  an  archive  of  this  office. 
In  testimony  whereof  I  hereunto  set  my  hand  and  affix  the  impress  of 
the  seal  of  said  office  the  date  last  above  written.  [Seal]  (Signed) 
Charles  Rogan,  Commissioner  General  Land  Office.' 

"Plaintiff  then  rested  and  defendant  introduced  in  evidence:  (1) 
Certified  copy  of  bis,  J.  P.  Harris^  application  and  obligation  to  pur- 
chase as  an  actual  settler  section  148,  block  44,  H.  &  T.  C.  Ry.  Co., 
350.7  acres,  as  dry  grazing  land,  at  $1  per  acre,  dated  April  16,  1900, 
marked  filed  in  the  General  Land  Office  April  21,  1900,  No.  68144,  and 
marked  awarded  April  23,  1900.  (2)  Defendant  introduced  award  card 
to  him,  J.  P.  Harris,  to  section  148,  block  44,  H.  &  T.  C.  R.  R.  Co., 
showing  sale  dated  to  him  April  23,  1900.  (3)  J.  P.  Harris,  being 
duly  sworn,  testified  in  substance  as  follows:  T  made  my  application 
to  purchase  the  land  in  controversy  on  the  16th  day  of  April,  between  9 
and  11  o'clock  in  the  morning.  McMillan  made  the  application  for  me, 
put  it  in  an  envelope,  addressed  it  and  handed  it  to  me  to  take  to  the 
postoffice,  and  I  sent  the  money  the  same  day  to  the  State  Treasurer; 
he  addressed  both  envelopes  and  I  put  them  in  the  postoffice.'  Cross- 
examination  :  *That  was  on  Monday,  and  I  suppose  it  left  the  next  day; 
the  mail  left  Tuesday  after  I  mailed  it,  and  I  supposed  it  would  reach 
Seymour  that  night.  Yes,  I  guess  it  left  Seymour  on  the  morning  of 
the  18th,  and  leave  there  for  Austin  and  in  due  course  of  mail  they 
would.'  (4)  Defendant  here  introduced  in  evidence  certificate  of  Jno. 
W.  Robbins,  State  Treasurer,  of  date  April  20,  1900,  showing  payments 
of  $8.76,  credited  to  J.  P.  Harris,  as  first  pavraent  on  said  J.  P.  Harris' 
application  to  purchase 'section  148,  cert.  30-2410,  H.  &  T.  C.  R.  R.  Co." 

We  can  not  avoid  the  conclusion  that  this  assignment  should  be  sus- 
tained. The  verdict  is  undoubtedly  against  the  great  preponderance  of 
the  testimony,  and  is  therefore  not  supported  by  it.  We  are  not  pre- 
pared, however,  to  say  that  upon  these  facts  the  trial  judge  should  have 
instructed  a  verdict  for  appellant,  and  we  will  not  therefore  render  the 
cause  here  in  his  favor,  but  will  remand  it  for  another  trial. 

Reversed  and  remanded. 
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M.  G.  Buchanan  et  al.  v.  H.  Graham  et  al. 

Decided  June  25,  1904. 

Irf— Election— School  Trustees. 

A  county  judge  failed  to  order  the  holding  of  an  election  for  school  trus- 
tees, but  the  electors  of  the  school  district,  on  the  day  fixed  by  law  for  hold- 
ing the  election,  asBembled  at  the  accustomed  place  and  at  an  election  fairly 
conducted,  all  parties  interested  having  actual  notice,  selected  trustees  by 
ballot.  The  persons  agreed  on  there  to  hold  the  election  were  not  sworn, 
nor  were  they  provided  with  proper  blanks  for  holding  the  election,  but  none 
of  the  irregularities  were  such  as  to  affect  the  character  of  the  result  as  a 
fair  expression  of  the  will  of  the  majority  of  the  legal  voters  of  the  district 
Held,  that  the  election  was  legal  and  the  trustees  so  selected  were  entitled  to 
hold  their  offices  as  against  other  trustees  appointed  by  the  county  judge  on 
the  ground  of  a  supposed  vacancy  because  there  had  been  no  legal  election. 

2. — Same— Oath   of  Office. 

School  trustees  are  officers  within  the  meaning  of  the  article  of  the  Con- 
stitution prescribing  the  form  of  oath  to  be  taken  by  all  officers  of  the  State. 

Sw^Same — Qua  1  ificat  ion. 

The  trustees  so  elected  having  within  the  time  prescribed  by  law  pre- 
sented to  the  county  judge  their  oath  of  office,  subscribed  before  the  county 
clerk,  were  entitled  to  be  recognized  as  the  school  trustees  for  the  district. 
The  oath  of  office  as  taken  by  them  not  being  in  the  form  prescribed  by  the 
Constitution,  they  should  subscribe  to  the  proper  oath  of  office  as  other  offi- 
cers are  required  to  do. 

Appeal  from  the  District  Court  of  Ector.  Tried  below  before  Hon. 
James  L.  Shepherd. 

W,  Tf .  Martin,  for  appellants. 

A.  8.  Hawkins,  for  appellees. 

SPEER,  Associate  Justice. — ^Appellants  M.  G.  Buchanan  and  E.  M. 
Graham  were  appointed  school  trustees  of  school  district  No.  1,  in  Ector 
County,  u^ider  the  following  circumstances :  L.  M.  Wilson,  the  coimty 
judge,  for  some  reason  failed  to  order  an  election  for  school  trustees  at 
the  proper  time.  After  having  discovered  this  omission  he  sought  advice 
from  the  State  Superintendent  of  Public  Instruction  as  to  his  duty  in 
the  premises,  and  was  advised  that  it  would  be  his  duty  to  appoint  the 
school  trustees,  since  an  election,  in  the  absence  of  an  order  therefor, 
would  not  be  legal.  Acting  upon  this  advice  he  caused  it  to  be  made 
known  that  there  would  be  no  election- at  the  regular  time  provided  by 
law,  by  showing  this  letter  to  a  number  of  persons  and  otherwise  making 
public  the  information.  Upon  the  first  Saturday  in  April,  however,  a 
number  of  persons  who  thought  the  election  could  and  should  be  held, 
assembled  at  the  accustomed  place  of  holding  elections  and  proceeded  to 
elect  trustees.  No  one,  of  course,  had  been  appointed  to  hold  the  elec- 
tion, nor  did  the  voters  there  assembled  formally  make  selection  of  the 
parties  who  held  the  election,  but  no  objection  of  any  kind  was  made  by 
anyone,  but  all  tacitly  consented  to  the  action  of  those  who  undertook 
to  hold  the  election.  These  election  officers  were  not  sworn,  nor  were 
they  in  any  manner  provided  with  proper  blanks  for  holding  the  election. 
There  were  other  irregularities  which,  in  the  view  we  take  of  the  case, 
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are  not  necessary  to  be  mentioned.  At  this  election  the  appellees  H. 
Graham  and  E.  H.  Thain  were  the  only  candidates  for  school  trustees 
and  they  received  every  vote  cast.  The  election  was  fairly  held  and  no 
voter  was  denied  the  privilege  of  voting  who  offered  to  do  so.  It  was 
well  known  throughout  the  district  that  the  election  was  being  held. 
Indeed^  it  seems  that  at  the  trial  no  one  could  be  found  who  did  not 
know  of  it.  All  parties  who  participated  in  any  way  in  the  election  did 
so  in  good  faith,  and  there  is  no  evidence  whatever  to  indicate  that  the 
result  was  not  the  expression  of  the  will  of  the  majority  of  the  legal 
voters  who  would  have  voted  at  such  election  even  if  the  statutory  call 
and  notice  had  been  made  and  the  appellants  themselves  had  been  candi- 
dates. Indeed,  it  is  agreed  between  the  parties  that  appellees,  and  each 
of  them,  received  forty-two  legal  votes  at  the  election  as  held ;  and  fur- 
ther that  the  appellants,  if  they  had  been  candidates  at  such  election, 
would  have  received  forty  legal  votes.  But  that  appellants  were  not 
condidates,  because  of  the  information  above  referred  to,  to  the  effect 
that  said  election  would  be  illegal.  On  the  27th  day  of  April  after  said 
election,  appellees  subscribed  to  the  following  oath  of  office:    "The 

State  of  Texas,  County  of  Ector.     Department  of  Education.     I, y 

having  been  elected  trustee  of  school  district  No.  1,  in  Ector  County, 
Texas,  do  solemnly  swear  that  I  can  read  and  write  the  English  lan- 
guage ;  that  I  am  a  qualified  voter  in  said  county ;  that  I  have  been  a 
resident  of  said  district  for  the  six  months  last  past,  and  that  I  will 
faithfully  and  impartially  discharge  my  duties  as  school  trustee  accord- 
ing to  law,  and  the  rules  and  regulations  of  the  county  superintendent 
of  public  instruction  and  the  State  Superintendent  of  Public  Instruction, 
during  the  time  for  which  I  have  been  elected,  beginning  May  1,  1903, 
and  ending  April  30,  1905.'^  This  oath  in  writing  was  administered 
by  the  clerk  of  the  County  Court  of  Ector  County.  At  the  time  pro- 
vided by  law  for  the  newly  elected  trustees  to  enter  upon  the  discharge 
of  their  duties  appellees  presented  to  County  Judge  Wilson  (he  being 
ex  officio  county  superintendent  of  the  county)  their  said  oaths  of  office, 
but  were  informed  by  him,  as  they  had  been  previously  notified,  that 
he  considered  their  election  illegal,  and  that  he  had  that  day  appointed 
appellants  to  the  positions  of  school  trustees  for  said  district.  Appel- 
lants accepted  the  appointments,  took  the  oath  of  office  before  the  county 
judge,  and  at  once  entered  upon  the  performance  and  discharge  of  the 
duties  of  the  offices  to  which  they  had  been  appointed.  The  appellees 
thereupon  instituted  this  suit  against  appellants  to  recover  the  offices, 
making  the  county  judge  a  party  thereto,  and  seeking  as  against  him 
a  writ  of  mandamus  to  require  him  to  recognize  them  as  the  lawfully 
elected  and  qualified  trustees  for  said  district.  The  trial  resulted  in 
favor  of  the  plaintiffs  in  the  action  as  against  the  appointees,  M.  Q. 
Buchanan  and  E.  M.  Graham,  ousting  them  from  the  offices  and  restoring 
the  same  to  the  plaintiffs ;  but  against  the  plaintiffs  as  to  the  writ  of 
mandamus  prayed  for  M.  G.  Buchanan  and  E.  M.  Graham,  the  deposed 
trustees,  alone  appeal. 
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We  have  had  no  difficulty  in  arriving  at  the  conclusion  that  the  elec- 
tion of  appellees  was  not  void.  It  is  universally  held,  we  believe,  that 
the  prime  object  to  be  attained  in  an  election  is  to  ascertain  the  expressed 
will  of  the  electors  participating  in  such  election;  and  that  where  such 
election  is  fairly  and  honestly  held,  and  the  will  of  the  electors  is  read- 
ily ascertained  therefrom,  mere  irregularities  will  not  render  the  election 
void.  See  Deaver  v.  State,  ijG  S.  W.  Eep.,  256,  and  authorities  there 
cited.  We  are  of  the  opinion  that  the  appellees  were  fairly  elected  to 
the  offices  sued  for  and  were  entitled  to  discharge  the  duties  of  the  same, 
provided  their  failure  to  subscribe  to  the  constitutional  oath  of  office 
within  the  time  indicated  by  statute  for  them  to  assume  the  discharge 
of  their  duties  as  trustees  does  not  preclude  their  recovery  herein.  Upon 
this  point  we  have  had  some  difficulty,  but  have  finally  concluded  tiiat 
such  is  not  the  case. 

The  Constitution  of  this  State,  article  16,  section  1,  provides:  'TMEem- 
bers  of  the  Legislature  and  all  officerc,  before  they  enter  upon  the  duties 

of  their  offices,  shall  take  the  following  oath  or  affirmation:     *I, , 

do  solemnly  swear  (or  affirm)  that  I  will  faithfully  and  impartially  dis- 
charge and  perform  all  the  duties  incumbent  upon  me  as according 

to  the  best  of  my  skill  and  ability^  agreeably  to  the  Constitution  and  laws 
'of  the  United  States  and  of  this  State ;  and  I  do  further  solemnly  swear 
(or  affirm)  that  since  the  adoption  of  the  Constitution  of  this  State,  I, 
being  a  citizen  of  this  State,  have  not  fought  a  duel  with  deadly  weapons, 
within  this  State  nor  out  of  it,  nor  have  I  sent  or  accepted  a  challenge 
to  fight  a  duel  with  deadly  weapons,  nor  have  I  acted  as  second  in  carry- 
ing  a  challenge,  or  aided,  advised  or  assisted  any  person  thus  offending. 
And  I  furthermore  solemnly  swear  (or  affirm)  that  I  have  not  directly 
or  indirectly  paid,  offered  or  promised  to  pay,  contributed  nor  promised 
to  contribute,  any  money  or  valuable  thing,  or  promised  any  public 
office  or  employment,  as  a  reward  for  the  giving  or  withholding  a  vote 
at  the  election  at  which  I  was  elected  (or  if  the  office  is  one  of  appoint- 
ment, to  secure  my  appointment).     So  help  me  God.*'^ 

Naturally  the  question  suggests  itself,  is  a  public  school  trustee  such 
an  officer  as  is  contemplated  by  the  section  quoted  ?  We  think  the  effect 
of  the  decision  of  the  Supreme  Court  in  Kimbrough  v.  Bamett,  55  S.  W. 
Bep.,  120,  is  such  that  this  question  must  be  answered  in  the  affirmative. 
It  is  there  held  that  a  statute  fixing  the  term  of  office  of  a  school  trus- 
tee at  four  years  is  void  as  being  in  violation  of  the  provisions  of  article 
16,  paragraph  30,  of  the  Constitution,  to  the  effect  that  the  duration  of 
all  offices  not  fixed  by  the  Constitution  shall  never  exceed  two  years. 
This  clearly  is  a  recognition  that  school  trustees  are  officers  within  the 
meaning  of  the  Constitution.  Such  being  the  case,  we  are  not  prepared 
to  hold  that,  any  exception  can  be  made  in  their  favor  exempting  them 
from  the  necessity  of  taking  the  oath  of  office  prescribed  by  that  instru- 
ment. There  is  fully  as  much  reason  for  requiring  these  officers  to  sub- 
scribe to  such  an  oath  as  there  is  for  requiring  it  of  any  other  State 
or  county  officer.    To  the  same  effect  as  the  case  above  cited  is  that  of 
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Hendericks  v.  State,  20  Texas  Civ.  App.,  178,  49  S.  W.  Rep.,  705,  hold- 
ing a  school  trustee  to  be  a  county  oflficer  within  the  meaning  of  the  Con- 
stitution and  statutes. 

Although  we  entertain  these  views  as  to  the  necessity  of  appellees  sub- 
scribing to  the  constitutional  oath  before  entering  upon  the  discharge  of 
tlieir  duties  as  trustees,  and  although  it  is  undisputed  that  they  have  not 
done  so,  nevertheless  it  does  not  follow  that  the  cause  must  be  rendered 
in  appellants'  favor,  or  even  remanded.  The  statutes  declare  that  the 
newly  elected  trustees  shall  enter  upon  the  discharge  of  their  duties  on 
the  1st  of  May  next  following  the  election.  Rev.  Stats.,  art.  3953. 
This  impliedly,  if  not  expressly,  fixes  the  time  within  which  they  are 
required  to  qualify  by  taking  the  necessary  oath  of  oflBce,  but  we  believe 
such  statutes  are  generally  regarded  as  directory  only,  and  that  a  failure 
to  qualify  within  the  time  prescribed,  in  the  absence  of  a  statute  so  de- 
claring, does  not  of  itself  work  a  forfeiture  of  or  create  a  vacancy  in  the 
office.  Throop  on  Pub.  Off.,  sees.  172,  173,  174.  It  may  be,  if  a  newly 
elected  trustee  should  fail  to  qualify  within  the  prescribed  time,  that 
tinder  some  circumstances  the  county  superintendent  would  be  justified 
in  treating  such  conduct  as  an  intentional  abandonment  of  the  office, 
and  be  authorized  to  treat  the  same  as  vacant  and  to  proceed  to  appoint 
an  incumbent.  But  under  the  facts  of  the  present  case  it  can  not  be 
said  that  Judge  Wilson  was  at  all  authorized  to  assume  that  appellees 
had  any  such  intention,  and  for  that  reason  to  make  the  appointments 
of  appellants.  They  were  candidates  before  the  election,  received  every 
vote  cast,  had  no  opposition,  attempted  to  take  the  oath  of  office,  pre- 
sented the  same  to  the  judge  upon  the  very  day  upon  which  they  were 
required  to  enter  upon  the  discharge  of  their  duties,  and  in  every  manner 
asserted  their  rights  to  the  offices,  and  have  at  all  times  to  this  day 
endeavored  to  gain  possession  of  them.  Indeed,  the  county  judge,  as 
has  been  seen,  did  not  proceed  upon  the  theory  that  appellees  had  aban- 
doned the  office,  but  that  their  election  was  illegal.  We  do  not  believe 
that  appellees'  failure  to  qualify  can  affect  the  question  of  their  right 
to  recover  the  offices  from  the  appellants.  As  stated  by  the  present 
chief  justice  of  the  Supreme  Court  in  Little  v.  State,  75  Texas,  page  619, 
'Tlelators'  offer  to  qualify  under  these  circumstances  would  have  been 
a  very  useless  ceremony.^'  They  had  evidenced  every  desire  to  be  in- 
ducted into  office  before  the  time  had  expired  within  which  they  were 
required  to  assume  the  duties  thereof.  Their  rights  had  been  ignored 
and  appellants  had  been  appointed  and  commissioned  by  the  county 
judge  as  the  regularly  recognized  trustees  for  the  district.  Under  the<5e 
circumstances  we  think  appellees  have  done  all  they  were  required  to  do. 
As  already  indicated,  we  think  that  before  entering  upon  the  discharge 
of  their  duties,  however,  they  should  subscribe  to  the  oath  of  office  as 
other  officers  are  required  to  do. 

All  assignments  are  overruled  and  judgment  is  affirmed. 

Affirmed, 
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Bed  BiveB;  Texas  &  Southern  Bailway  Goicpany  y. 

J.  P.  Hughes. 

Decided  June  25,  1904. 

Irf— Condemnation^Railroad   Right  of  Way— Measure  of  Damages. 

In  an  action  for  damages  caused  by  the  construction  of  a  railroad  across 
plaintiffs  land  in  sucli  manner  as  to  cut  off  access  to  adjomin^^  streets,  and 
there  was  evidence  as  to  what  would  be  the  cost  of  building  a  road  out  from 
plaintift's  property  to  connect  with  other  hignways,  the  court  did  not  err  in 
instructing  the  Jury  to  merely  consider  such  evidence  in  determining  the 
value  of  the  land,  since  the  difference  in  the  value  of  the  land  just  before 
and  Just  after  such  construction  was  the  measure  of  the  damages,  and  not 
the  cost  of  such  road  to  connect  with  other  highways. 

2d — Same — Charge— Weight  of  Evidence. 

Such  reference  in  the  charge  to  the  evidence  relating  to  the  cost  of  build- 
ing a  road  to  connect  with  other  highways  was  not  reversible  error  as  being 
on  the  weight  of  evidence,  since  it  was  a  reference  giving  prominence  to 
appellant's  own  evidence,  and  merely  stated  the  law  arising  on  the  facts  so 
proven. 

3d — Same— Double  Damages. 

A  charge  authorizing  the  Jury  to  award  to  plaintiff  the  difference  In  the 
value  of  his  property  before  and  after  the  construction  of  the  railroad  across 
it,  and  also  as  a  separate  item,  the  value  of  that  part  of  the  land  actually 
taken,  was  erroneous  as  allowing  double  damages. 

Appeal  from  the  District  Court  of  Tarrant  Tried  below  before  Hon. 
M.  E.  Smith. 

Tho8.  F.  West,  Geo.  T.  West,  and  Theodore  Mack,  for  appellant 

Tarlton  £  Ayres,  for  appellee. 

STEPHENS,  Associate  Justice. — In  constructing  its  railwaj 
through  the  western  part  of  Port  Worth,  appellant  touched  the  north- 
east corner  of  a  tract  of  land  belonging  to  appellee,  containing  about  six 
acres,  and  adjoining  the  corporate  limits  of  said  city.  The  road  was 
so  constructed  as  to  take  a  fraction  of  an  acre  of  this  land  and  to  render 
the  rest  inaccessible  on  account  of  embankments  and  excavations  made 
on  and  across  Cresswell  Street  and  Seventh  Avenue,  abutting  on  the  land. 
Por  thus  obstructing  these  streets  the  jury  assessed  appellee's  damages 
at  $1450,  and  for  the  land  taken  allowed  him  $50.  The  evidence  as  to 
the  diminished  value  of  the  land  tended  to  sustain  the  verdict  Appel- 
lant,  however,  introduced  testimony  tending  to  prove  that  the  cost  of 
building  a  road  from  appellee's  land  to  highways  leading  into  the  city 
would  be  several  hundred  dollars  less  than  the  sum  allowed  by  the  jury 
as  damages. 

The  issues  so  made  were  thus  submitted  in  the  first  and  second  para- 
graphs of  the  court's  charge,  to  which  errors  are  assigned :  "1.  If  you 
believe  from  the  evidence  that  in  the  months  of  November  and  December, 
1901,  the  defendant  constructed  a  line  of  railroad  across  and  upon  Cress- 
well  Street  and  Seventh  Avenue,  approaching  plaintiff's  property,  and 
failed  to  restore  said  streets  to  their  former  state  and  condition,  and 
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thereby  destroyed  or  impaired  said  streets  as  passways  to  and  from  plain- 
tiiPs  property,  and  took  a  part  of  plaintiff^s  land  and  constructed  its 
road  thereon,  and  that  the  construction  of  said  railroad  in  and  across 
said  streets  resulted  in  injury  to  plaintiff's  property,  and  depreciated  the 
value  of  said  property,  then  it  will  be  your  duty  to  return  a  verdict  for 
the  plaintiff,  and  assess  his  damages  at  the  difference,  if  any,  between 
the  value  of  the  land  just  before  and  just  after  said  railroad  was  con- 
structed, caused  by  the  construction  of  said  railroad  in  and  across  said 
streets,  and  also  the  reasonable  value  of  the  strip  of  land  actually  taken 
by  the  railroad,  estimating  such  value  at  the  time  of  the  taking  of  the 
same,  making  a  separate  item  of  the  value  of  the  land  so  taken,  if  any, 
from  the  other  damages,  if  any,  you  may  find.  2.  You  are  instructed 
that  if  you  believe  under  this  charge  and  the  evidence  that  defendant  is 
liable,  then  the  testimony  touching  the  feasibility  of  now  building  a 
road  out  from  plaintiff's  property  to  connect  with  other  highways  can 
only  be  considered  by  you  as  affecting,  it  you  believe  it  does  affect,  the 
value  of  the  land,  the  proper  metisure  of  damages  being  set  forth  in  sec- 
tion 1  of  this  charge/' 

The  proposition  of  the  first  assignment  is  that  the  cost  of  constructing 
a  road  from  the  land  to  existing  highways  was  itself  the  measure  of 
damages,  and  consequently  that  the  court  erred  in  instructing  the  jury 
to  merely  consider  the  evidence  on  that  subject  in  determining  the  value 
of  the  land.  This  is  untenable,  since  the  difference  in  the  value  of  the 
land  just  before  and  just  after  the  construction  of  the  railway  is  held 
to  be  the  measure  of  damages  in  such  cases.    Rosenthal  v.  Railway  Co., 

79  Texas,  325 ;  Denison  &  P.  S.  Ry.  Co.  v.  O'Maley,  18  Texas  Civ.  App., 
200,  45  S.  W.  Rep.,  225. 

The  proposition  of  the  second  assignment  is  that  the  second  paragraph 
was  a  charge  on  the  weight  of  the  evidence,  which  we  have  not  found  it 

80  easy  to  dispose  of.  Having  correctly  given  the  measure  of  damages  in 
the  first  paragraph  of  the  charge,  the  court  might  with  propriety  have 
omitted  the  second  paragraph,  but  we  hardly  think  it  can  fairly  be  con- 
strued as  a  comment  on  the  weight  of  the  evidence.  True,  it  singled 
out  the  testimony  offered  by  appellant  for  measuring  the  damages,  which 
it  seems  to  be  contended  was  a  violation  of  the  rule  prohibiting  the  judge 
from  thus  giving  undue  prominence  to  a  particular  fact  or  part  of  the 
evidence,  but  as  the  evidence  so  made  prominent  was  appellant's  evi- 
dence, we  fail  to  see  how  it  could  have  been  injured  by  such  violation 
of  the  rule.  The  court  did  not  undertake  to  tell  the  jury  what  weight 
should  be  given  the  evidence  referred  to,  but  merely  stated  the  law  aris- 
ing on  the  fact  so  proven,  that  it  was  only  to  be  considered  on  the  issue 
of  difference  in  value,  by  which  the  damages  were  to  be  measured,  and 
not  as  itself  the  measure  of  damages ;  thus  illustrating  and  applying  the 
rule  already  given  in  the  first  paragraph. 

In  the  seventh  assignment  of  error  the  objection  is  presented  that  the 
charge  authorized  the  jury  to  assess  double  damages,  and  while  we  feel 
gme  the  learned  judge  did  not  intend  to  so  instruct  the  jury  we  are  con- 


474  E.  R  T.  &  S.  Sy.  Co.  v,  Hughes. 

strained  to  hold  that  the  language  of  the  charge^  quoted  above,  admits 
of  that  construction,  or  at  least  that  the  jury  may  have  so  understood  It 
Indeed,  the  course  of  the  evidence  renders  it  altogether  probable  that 
the  jury  assessed  the  whole  damage  in  the  first  item  and  added  the  second 
item  in  obedience  to  this  instruction. 

The  judgment  will  therefore  be  reversed  unless  within  ten  days  a 
remittitur  of  the  item  of  $50  be  filed,  in  which  event  it  will  be  affirmed 
in  all  other  respects,  but  with  costs  of  appeal  taxed  against  appellee. 

Reformed  and  affirmed. 
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Chicago,  Rock  Island  &  Texas  Railway  Company  v. 

J.  W.  Habton. 

Decided  June  25,  1904. 

1w— Matter  and   Servant — Negligence— Defective   Machinery. 

Plaintiff,  a  machinist  helper,  was  assisting  In  Installing  a  new  compressed 
air- Jack.  There  was  difficulty  in  putting  the  part  called  the  plunger  in  the 
cylinder,  due  in  part  at  least  to  an  undiscovered  defect  in  the  finish  of  the 
cylinder,  and  an  effort  was  made  to  overcome  this  difficulty  by  driving  the 
plunger  down  in  the  cylinder.  Finding  it  could  not  be  forced  down  and  would 
have  to  be  taken  out,  a  steam  connection  was  made  which  resulted  in  blowing 
the  cylinder  out  with  such  force  that  it  knocked  off  a  part  of  the  trestle, 
which  struck  and  injured  plaintiff,  who  was  near  by  and  had  not  been  warned 
of  the  danger  by  the  foreman.  Held,  that  a  charge  was  error  which  assumed 
that  the  failure  of  the  defendant  company  to  discover  the  defect,  as  also  the 
failure  to  warn  plaintiff,  constituted  negligence. 

2«^8ame— -Proximate  Cause. 

Before  the  defect  In  the  machinery,  or  the  company's  failure  to  discover 
it,  could  be  considered  the  proximate  cause  of  the  injury,  the  evidence  would 
have  to  show  that  such  defect,  or  ignorance  thereof,  was  more  than  the  mere 
occasion  of  the  application  of  steam  in  order  to  expel  the  plunger,  and  that 
no  injury  would  probably  have  resulted  from  the  expulsion  of  the  plunger 
by  the  use  of  steam  but  for  the  undiscovered  defect  in  the  machinery. 

Appeal  from  the  District  Court  of  Dallam.    Tried  below  before  Hon. 
Ira  Webster. 

N.  E.  Lassiter  and  Robert  Harrison,  for  appellant. 

D.  W.  Harrington  and  Wallace  &  Lumphin,  for  appellee. 

STEPHENS,  Associate  Justice. — ^Appellant  undertook  through  its 
foreman,  with  the  assistance  of  W.  H.  Switzer,  machinist,  and  appellee 
as  machinist  helper,  to  install  a  new  compressed  air-jack  in  its  shops  at 
Dalhart,  Texas,  and  met  with  diflBculty  in  putting  the  part  called  the 
plunger  in  the  clyinder.  An  effort  was  made  to  overcome  this  diffi- 
culty (which  was  due  in  part  at  least  to  an  undiscovered  defect  in  the 
finish  of  the  cylinder,  but  which  was  supposed  to  be  due  to  the  condition 
of  the  packing)  by  driving  the.  plunger  down  in  the  cylinder.  Finding 
that  it  could  not  thus  be  forced  all  the  way  down  and  that  it  would  have 
to  be  taken  out,  they  made  a  steam  connection  which  resulted  in  blow- 
ing it  out  with  so  much  force  that  it  knocked  to  pieces  the  trestle  above 
it.  At  this  juncture  appellee,  who  had  been  sent  off  by  Switzer  to  put 
away  some  tools,  appeared  on  the  scene  and  was  struck  by  a  piece  of 
the  trestle  timber  and  severely  injured.  The  foreman  and  Switzer,  who 
had  just  taken  shelter  in  anticipation  of  what  might  happen,  had  not 
warned  appellee  to  look  out  for  the  danger. 

'  In  submitting  the  issues  to  the  jury  the  court  gave  the  following  in- 
struction, to  which  errors  are  assigned :  "If  you  believe  from  the  evi- 
dence that  the  explosion  alleged  in  the  plaintiff^s  petition  occurred  ar« 
alleged  in  said  petition,  and  that  by  reason  thereof  the  plaintiff,  J.  W. 
Harton,  was  struck  by  pieces  of  timber  or  other  hard  substance  broken 
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from  a  trestle  and  thrown  violently  against  plaintiff,  thereby  injuring 
him;  and  if  you  further  believe  from  the  evidence  that  the  compressed 
air-jack  that  was  being  placed  in  position  was  defective,  and  that  said 
defect,  if  any,  was  known  to  the  defendant  or  the  persons  in  charge  of 
placing  it  in  position,  or  by  the  use  of  ordinary  care  would  have  been  ao 
known,  or  that  the  defendant  or  persons  in  charge  of  said  work  applied 
steam  to  said  compressed  air-jack  in  a  careless  and  unskillful  manner, 
such  as  constituted  negligence  on  their  part;  and  if  you  further  find  that 
plaintiff  did  not  know  of  the  said  defects,  if  any,  in  said  jack,  and  that 
he  did  not  know  of  the  danger,  if  any,  in  using  steam  pressure  as  ap- 
plied to  said  air-jack,  and  if  you  believe  that  the  plaintiff,  in  taking  and 
remaining  in  the  position  occupied  by  him  at  the  time  of  the  explosion, 
was  acting  in  the  discharge  of  his  duties,  and  was  required  to  be  there 
and  that  he  was  not  warned  of  the  danger,  if  any;  and  if  you  further 
believe  from  the  evidence  that  such  negligence,  if  any,  of  the  defendant 
or  the  persons  in  charge  of  said  work  was  the  proximate  cause  of  said 
injury  to  plaintiff,  J.  W.  Harton,  then  you  will  return  a  verdict  in  favor 
of  the  plaintiff,  J.  W.  Harton,  imless  under  the  instructions  hereinafter 
given  you  find  that  said  J.  W.  Harton  was  himself  guilty  of  negligence 
proximately  contributing  to  his  injury,  or  that  he  assumed  the  risks  of 
his  injury.*' 

This  charge  seems  to  have  treated  the  failure  of  appellant  to  discover 
the  defective  condition  of  the  machinery  as  negligence  and  to  have  sub- 
mitted to  the  jury  as  an  issuable  fact  whether  such  negligence  was  a 
proximate  cause  of  the  injury,  and  seems  also  to  have  treated  the  failure 
to  warn  appellee  of  the  danger  as  negligence.  So  far  as  we  have  been 
able  to  see,  there  was  no  evidence  that  the  failure  of  appellant  to  dis- 
cover the  defective  condition  of  the  machinery  was  anything  more  than 
a  remote  cause  of  the  injury.  True,  but  for  this  ignorance  on  the  part 
of  appellant  the  plunger  probably  would  not  have  been  so  wedged  in  the 
cylinder  as  to  require  the  application  of  steam  to  force  it  out,  and  the 
accident  therefore  would  not  have  occurred.  Before,  however,  the  de- 
fect in  the  machinery,  or  appellant's  failure  to  discover  it,  could  be 
considered  the  proximate  cause  of  the  injury,  the  evidence  would  have 
to  show  that  such  defect,  or  ignorance  thereof,  was  more  than  the  mere 
occasion  of  the  application  of  steam  in  order  to  expel  the  plungei:.  It 
would  have  to  go  further  and  show  that  no  injury  would  probably  have 
resulted  from  the  expulsion  of  the  plunger  by  the  use  of  the  steam  but 
for  the  undiscovered  defect  in  the  machinery,  which  we  think  it  failed 
to  do. 

But  if  the  evidence  had  shown  or  tended  to  prove  that  the  defect  in 
the  air-jack  was  a  proximate  cause  of  the  injury,  the  court  should  not 
have  assumed  that  appellant's  failure  to  discover  such  defect  was  negli- 
gence. It  was  also  a  charge  on  the  weight  of  th^  evidence  to  assume 
that  the  failure  to  warn  appellee  of  the  danger  was  negligence. 

We  find  no  evidence  tending  to  prove  that  either  appellant  or  appellee 
was  aware  of  any  defect  in  the  air-jack,  or  that  appellee  did  not  know 
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that  the  use  of  steam  to  expel  the  plunger  would  be  attended  with  dan- 
ger^ and  such  issues  should  not  have  been  submitted  to  the  jury  as  con- 
troverted issues  of  fact. 

The  real  issues  in  the  case  were,  we  think,  whether  or  not  appellant 
was  guilty  of  negligence  in  applying  the  steam  in  the  manner  and  under 
the  circumstances  shown  by  the  evidence  without  at  any  time  warning 
appellee  to  look  out  for  his  own  safety,  and  whether  or  not  appellee  was 
guilty  of  negligence  in  not  taking  notice  of  the  danger  and  guarding 
against  it,  or  whether  he  assumed  the  risk  involved. 

Because  of  the  errors  in  the  charge  quoted,  some  of  which  have  been 
properly  assigned,  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 


478  National  Bank  v.  Cleland. 

First  National  Bank  of  Hubbard  v.  T.  W.  Cleland  et  aju 

Decided  June  25,  1904. 

1. — Pleading  and  Judgment — Interest — Conversion. 

Where  in  an  action  for  the  conversion  of  an  insurance  policy  for  $1200 
plaintiff  prayed  '*for  his  damage  for  the  conversion  of  said  policy,  to  wit. 
$1200,  for  costs  of  suit,  and  for  general  relief,"  a  judgment  for  the  amount 
of  the  policy,  $1200,  together  with  legal  interest  thereon  from  the  date  of  the 
conversion,  was  not,  as  to  such  interest,  warranted  by  the  pleading. 

2.— Same — Conversion — Tender. 

Where  plaintifTs  original  petition  asked  for  the  possession  of  a  policy, 
or  its  value,  and  by  an  amended  petition  he  charged  its  conversion,  and  on 
the  day  the  amended  petition  was  filed  defendant  tendered  the  policy  to 
plaintiff,  but  the  record  did  not  show  whether  this  was  before  or  after  the 
filing,  it  will  be  presumed  on  appeal  in  favor  of  the  Judgment  that  it  waa 
after  the  filing,  and  it  is  therefore  held  of  no  avail. 

3. — Fire  Insurance— iron  Safe.  Clause— Keeping   Set  of   Books. 

Evidence  considered  and  held  to  show  a  compliance  with  the  iron  safe 
clause  required  the  assured,  a  merchant  who  sold  almost  exclusively  for 
cash,  to  keep  and  produce  a  set  of  books. 

4d — Same — Burden  of  Proof. 

Where  the  evidence  showed  only  that  the  fire  occurred  "on  the  morning'' 
of  a  stated  day,  the  burden  of  proof  was  on  the  insurance  company  to  go 
further  and  show  that  it  occurred  at  a  time  when  the  policy  required  the 
books  to  be  kept  in  the  iron  safe. 

5d — Bank — Equitable  Lien. 

A  bank  has  not  an  equitable  lien  on  a  f^re  insurance  policy  left  with  It, 
for  any  debt  due  it  by  the  owner  of  the  policy,  in  the  absence  of  a  contract, 
express  or  implied,  to  that  effect,  and  the  giving  of  credit  on  the  faith  of  the 
lien. 

6d — Same— Pleading. 

Judgment  for  such  an  equitable  lien  can  not  be  rendered  in  favor  of  one 
who  has  not  set  up  in  his  pleadings  the  facts  relied  on  to  establish  the  Hen. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  Hon. 
P.  A.  Turner. 

Etheridge  &  Baker,  Lee  Frishy,  and  TF.  R.  Heath,  for  appellant. 

Sam  D,  Snodgrass  and  M.  M.  Smith,  for  appellees. 

BOOKHOTJT,  Associate  Justice.— This  is  an  action  by  T.  W.  Cle- 
land, appellee,  against  appellant  and  the  First  National  Bank  of  Pitts- 
burg, Texas,  one  of  the  appellees  herein,  for  the  value  of  a  certain  policy 
of  insurance  issued  to  T.  W.  Cleland  by  the  Western  Assurance  Com- 
pany, in  the  sum  of  $1200,  alleged  to  have  been  converted  by  the  de- 
fendants. There  was  a  judgment  in  favor  of  plaintiff  against  appellant, 
and  in  favor  of  appellee  First  National  Bank  of  Pittsburg,  Texas, 
against  plaintiff;  to  reverse  which  judgment  appellant  has  prosecuted 
this  appeal. 

The  cause  was  tried  by  the  court  and  the  following  conclusions  of 
fict  filed,  which  we  adopt:  "(1)  I  find  that  T.  W.  Cleland  commenced 
doing  business  as  a  retail  liquor  dealer  in  Hubbard  City,  Texas,  about  the 
14th  day  of  November,  1901,  on  which  day  he  procured  from  the  West- 
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em  Assurance  Company  of  Toronto,  Canada,  a  policy  of  insurance  for 
one  year  against  fire,  $300  on  his  bar,  bar  fixtures,  etc.,  and  $900  on  his 
stock  of  liquor,  for  which  he  paid  the  premium. 

"(2)  I  find  that  his  entire  stock  of  liquors  and  his  bar  and  bar  fix- 
tures were  entirely  destroyed  by  fire  on  the  20th  day  of  June,  1902,  and 
that  notice  of  the  fire  and  proof  of  the  loss  was  made  and  furnished  to 
the  company  as  provided  by  the  policy. 

"(3)  I  find  that  the  value  of  the  bar,  bar  fixtures,  etc.,  exceeded 
$300,  and  the  stock  of  liquors,  etc.,  exceeded  $900  at  the  time  they  were 
destroyed  by  fire. 

"(4)  I  find  that  T.  W.  Cleland  and  J.  H.  Cleland  owed  said  Piist 
National  Bank  of  Hubbard  City  the  note  for  $400  and  the  small  over- 
draft pleaded  by  said  bank  in  its  answer  in  this  case. 

*^(5)  I  find  that  the  policy  of  insurance  for  $1200  was  never  pledged 
as  collateral  to  secure  said  note  for  $400  due  said  bank  before  said  fire, 
but  I  find  that  after  the  fire  T.  W.  Cleland  and  J.  H.  Cleland  agreed 
with  the  bank  that  it  should  be  paid  out  of  the  first  money  collected  on 
said  policy,  and  that  they  had  no  other  means  to  pay  said  bank,  and  that 
they  are  still  willing  for  the  bank  to  be  paid  out  of  said  policy. 

"(6)  I  find  that  the  First  National  Bank  of  Hubbard  City  con- 
verted said  policy  of  insurance  to  its  own  use  on  or  before  the  22d  day 
of  January,  1903,  and  that  said  policy  was  worth  the  sum  of  $1200  at 
the  time  of  said  conversion. 

"(6a)  I  find  that  the  facts  fail  to  bring  this  case  within  the  pro- 
visions of  the  'iron  safe  clause,'  but  if  it  does  come  within  the  provisions 
of  said  clause,  then  I  find  that  said  provision  was  complied  with. 

"(7)  I  find  that  the  Western  Assurance  Company  of  Toronto,  Can- 
ada, is  solvent  and  is  still  doing  business  in  this  State,  and  that  the  presi- 
dent of  the  defendant  bank  in  this  case  is  its  agent  now  and  is  still 
issuing  policies  for  said  insurance  company. 

"(8)  I  find  that  the  First  National  Bank  of  Pittsburg,  Texas,  has 
done  nothing  to  render  it  liable  for  the  conversion  of  said  policy.'' 

Upon  these  findings  the  court  reached  the  conclusion  that  the  plain- 
tiff was  entitled  to  judgment  against  the  First  National  Bank  of  Hub- 
bard City  for  the  value  of  said  policy  at  the  time  and  place  of  conver- 
sion, which  was  $1200,  and  interest  thereon  at  6  per  cent  per  annum 
from  the  22d  day  of  January,  1903,  and  costs  (less  the  amount  due  said 
bank),  also  principal,  interest  and  attorney  fees  on  said  note  for  $400, 
and  the  overdraft  pleaded  in  this  case  by  the  said  bank,  and  rendered 
judgment  accordingly. 

The  contention  is  raised  under  the  first  assignment  that  it  was  error 
to  render  judgment  for  $1200,  with  interest  thereon  from  January  22, 
1903,  because  such  interest  is  not  in  anywise  alleged  or  claimed  as  dam- 
ages in  plaintiff's  petition,  or  judgment  asked  therefor.  If  such  inter- 
est is  recoverable  it  would  amount  to  more  than  the  sum  prayed  for  in 
the  pleadings.  In  the  prayer  to  the  petition  the  plaintiff  asked  for  judg- 
ment "for  his  damages  for  the  conversion  of  said  policy,  to  wit :  in  the 
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sum  of  $1200,  for  costs  of  suit,  and  for  general  relief/*  Thus  it  is  seen 
that  the  amount  of  recovery  asked  for  is  limited  to  $1200,  and  it  was 
error  to  allow  plaintifE  a  greater  sum  by  way  of  interest.  Texarkana 
Water  Co.  v.  Kizer,  63  S.  W.  Bep.,  913. 

It  is  contended  that  this  suit,  as  originally  instituted,  was  to  recover 
'^possession  of  the  policy  of  insurance,  or  for  the  sum  of  $1200,  the  value 
of  same,  and  for  costs  of  suit  and  general  relief,"  and  that  a  tender  of 
the  policy  was  made  to  plaintiff  on  May  16,  1903,  and  he  refused  to 
accept  it,  and  that  such  tender,  having  been  kept  good  by  proper  plead- 
ing, is  a  bar  to  a  recovery  of  a  moneyed  judgment  for  its  value.  The 
record  shows  that  the  suit  was  instituted  on  January  23,  1903,  and 
charged  a  conversion  of  the  policy  on  January  22,  1903.  The  prayer 
was  to  recover  possession  of  the  policy,  or  $1200,  its  value.  On  May 
16,  1903,  an  amended  original  petition  was  filed  in  vacation,  in  which 
judgment  was  asked  for  damages  for  the  conversion  of  the  policy  in  the 
sum  of  $1200  and  costs.  It  eliminated  the  prayer  for  possession  of  the 
policy.  On  the  same  day  the  defendant  tendered  the  policy  to  plain- 
tiff. The  record  fails  to  show  whether  such  tender  was  made  before  or 
after  the  filing  of  the  amended  petition.  In  deference  to  the  judgment 
we  must  conclude  that  it  was  made  after  the  filing  of  such  amended 
original  petition.  The  conversion  being  complete  and  having  been  so 
treated  by  plaintiff  before  such  tender,  the  same  was  not  a  bar  to  a  re- 
covery by  him  of  a  judgment  for  its  value. 

The  finding  of  the  trial  judge  that  the  insurance  policy  had  never  been 
pledged  to  the  appellant  bank  as  collateral  to  secure  the  note  of  Cleland, 
held  hy  the  bank,  is  not  without  evidence  to  support  it.  The  evidence  is 
conflicting  on  this  issue,  and  it  was  the  trial  judge's  duty  to  determine 
the  issue.  In  view  of  the  evidence  we  do  not  feel  authorized  to  interfere 
with  his  findings.  The  court  found  that  after  the  fire  the  Clelands  did 
agree  that  the  bank  should  be  paid  out  of  the  first  money  collected  on 
the  policy. 

The  contention  that  the  assured,  Cleland,  had  breached  the  iron  safe 
clause  contained  in  the  policy,  in  that  he  failed  to  keep  and  produce 
a  set  of  books  clearly  and  plainly  showing  a  complete  record  of  busi- 
ness transacted,  including  all  purchases  and  shipments  both  for  cash  and 
credit,  is  not  sustained.  The  evidence  shows  that  the  assured  went  into 
business  on  or  about  the  14th  day  of  November,  1901,  and  that  his  prop- 
erty was  burned  on  the  20th  of  the  following  June,  less  than  one  year 
from  the  date  of  the  policy;  that  he  preserved  all  of  his  original  in- 
voices, showing  the  amount  of  goods  purchased;  that  he  deposited  his 
cash  sales  in  the  appellant  bank  each  day,  thereby  preserving  a  com- 
plete record  of  the  cash  sales;  that  he  did  almost  exclusively  a  cash  busi- 
ness, but  at  the  time  of  the  fire  he  had  on  his  books  about  $60  in  accounts; 
these  accounts  were  kept  on  a  ledger,  and  he  had  drawn  them  off  on  a 
small  book  just  before  the  fire,  which  book  he  used  in  collecting  the  ac- 
counts; that  his  ledger  burned,  but  that  he  saved  the  bank  book  show- 
ing his  cash  sales,  his  small  book  showing  the  credit  sales,  and  his  invoice 
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of  all  goods  bought  since  he  opened  the  business.  The  assured  also  kept 
two  small  books  showing  the  personal  accounts  of  himself  and  father, 
and  these  books  were  saved,  and  together  with  all  other  books  and  papers 
pertaining  to  his  business  presented  to  the  adjuster.  The  record  does 
not  show  that  the  adjuster  made  any  complaint  to  the  assured  that  the 
books  did  not  show  a  complete  record  of  his  business. 

Again,  the  uncontroverted  evidence  shows  that  this  fire  occurred  *^on 
the  morning  of  the  20th  of  June,  1902/*  and  there  is  no  evidence  what- 
ever showing,  or  tending  to  show,  that  the  house  was  not  open  for  busi- 
ness at  the  time.  In  order  to  sustain  the  defense  of  a  breach  of  the  iron 
safe  clause  in  an  insurance  contract,  to  the  effect  that  the  assured  failed 
to  keep  his  books  in  a  fireproof  safe  at  night,  and  at  all  times  when  the 
house  was  not  open  for  business,  the  burden  is  on  the  insurance  com- 
pany to  show  that  the  fire  occurred  at  a  time  when  the  policy  required  the 
books  to  be  kept  in  the  iron  safe.  Allemania  Fire  Ins.  Co.  v.  Fred, 
11  Texas  Civ.  App.,  311,  32  S.  W.  Eep.,  2431 ;  Aetna  Ins.  Co.  v.  Pitze, 
78  S.  W.  Eep.,  370. 

The  evidence  fully  supports  the  finding  of  the  trial  judge  that  ap- 
pellant converted  the  policy  of  insurance  to  its  own  use  on  or  before 
January  22,  1903. 

It  is  insisted  that  while  there  is  no  agreement  to  the  contrary,  a 
banker  has  a  lien  upon  all  papers  and  securities  in  his  hands  for  any 
debt  due  him  from  the  owner  of  the  same. 

We  have  heretofore  held  that  the  bank  had  no  contract  lien  on  the 
insurance  policy.  In  order  for  it  to  have  an  equitable  lien  it  must  be 
shown  that  there  was  a  contract,  either  express  or  implied,  that  it  should 
have  a  lien  on  the  insurance  policy,  and  the  credit  must  have  been 
given  on  the  faith  of  such  lien.  Continental  Nat.  Bank  v.  Weems,  69 
Texas,  501. 

Again,  the  pleadings  of  appellant  do  not  raise  the  question  as  to 
whether  or  not  the  defendant  bank  had  an  equitable  lien  on  the  policy 
in  its  possession  under  an  implied  contract,  but  rests  its  case  solely  on 
the  allegations  that  the  policy  was  placed  with  the  bank  under  an  ex- 
press agreement  that  it  be  held  as  collateral  security.  In  order  to  de- 
fend on  the  ground  that  the  bank  had  an  equitable  lien  upon  the  policy 
it  was  necessary  for  it  to  set  up  the  facts  upon  which  it  relies  to  estab- 
lish such  lien. 

We  find  no  error  in  the  record,  except  that  pointed  out  by  the  first 
assignment,  and  this  does  not  require  a  reversal  of  the  judgment.  The 
case  having  been  tried  by  the  court  and  conclusions  of  fact  filed,  the 
judgment  will  be  reformed  by  this  court  and  credited  as  of  December 
14,  1903,  with  the  interest  on  the  face  of  the  policy,  $1200,  at  6  per  cent 
from  January  22,  1903,  the  date  of  conversion  of  the  policy,  to  De- 
cember 1.4,  1903,  the  date  of  judgment,  the  amount  of  such  credit  being 
.$65.60.    As  reformed,  the  same  is  afl&rm^d. 

AiJirmed, 
Writ  of  error  refused, 

86  civ.— 31 
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Texas  Portland  Cement  and  Lime  Company  v.  Pearl  Lee  bt  al. 

I  Decided  June  25,  1904. 

1^*-Charge— special,  Properly  Refused,  When. 

Where  the  charge  on  a  given  issue  was  general  in  its  terms  but  correct 
as  far  as  it  went,  and  a  special  requested  charge  which  grouped  the  facts  was 
of  itself  incorrect,  the  refusal  to  give  such  special  charge  was  not  reversible 
error. 

2w— Same — Assuming  Contributory  Negligence  as  Proximate  Cause  of  Injury. 

In  an  action  for  negligently  causing  the  death  of  an  employe,  the  court 
properly  refused  a  requested  charge  to  find  for  defendant  if  the  jury  believed 
that  deceased  saw  the  car  approaching,  and  that  under  such  circumstances 
an  ordinarily  prudent  person  would  not  have  gone  in  front  of  it,  because 
this  made  such  negligence  as  matter  of  law  the  proximate  cause  of  the  injury. 

3d — Same— Failure  to  Specify  Obvious  Danger  as  a  Risk  Assumed. 

Where  in  such  action  the  evidence  showed  Indisputably  that  the  danger 
arose  from  the  presence  of  a  hole  in  an  elevated  railroad  track  which.  If 
left  open,  was  so  inherently  dangerous  and  the  danger  so  obviously  apparent 
that  ordinary  minds  could  not  differ  about  it,  and  also  that  if  the  deceased 
knew  of  the  hole  and  that  it  was  uncovered,  the  danger  was  known  to  him^ 
a  charge  restricting  assumed  risks  to  danger  resulting  from  the  defendant 
company's  negligence  within  the  knowledge  of  the  deceased  in  connection 
with  a  charge  that  no  recovery  could  be  had  if  deceased  knew  of  the  hole  and 
knew  that  at  the  time  of  the  injury  the  hole  was  uncovered,  did  not  present 
reversible  error  because  it  failed  to  state  that  deceased  assumed  the  risk  of 
tfie  danger  if  it  was  obvious  and  open. 

4w — Action  for  Death — Parents'  Right  of  Recovery, 

The  parents  of  a  married  man  are  not  entitled  to  recover  for  his  death 
unless  they  show  that  they  suffered  pecuniary  loss  thereby.  Evidence  con- 
sidered and  held  not  to  show  that  parents  had  a  reasonable  expectation  of 
further  pecuniary  aid  from  their  son. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

Etheridge  £  Baker ,  for  appellant. 

Cockrell  &  Gray  and  Scott  &  Hildebrand,  for  appellees. 

TALBOT,  Associate  Justice. — Appellees,  Pearl  Lee,  widow  of  A. 
G.  Lee,  deceased,  and  J.  G.  Lee  and  his  wife,  Mary  Lee,  parents  of  said 
A.  G.  Lee,  instituted  this  suit  in  the  District  Court  of  the  Poiiy-fourth 
Judicial  District  to  recover  of  appellant  damages  for  the  death  of  A.  G. 
Lee,  alleged  to  have  been  occasioned  by  its  negligence.  Appellant  pleaded 
the  general  issue,  assumed  risk  and  contributory  negligence.  A  jury 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellees  for  $3500^ 
apportioned  as  follows:  $2500  to  Peari  Tjce  and  $500  each  to  the  other 
appellees.    From  this  judgment  appellant  has  perfected  an  appeal. 

The  deceased,  A.  G.  Lee,  was  an  employe  of  appellant,  and  received 
injuries  by  falling  through  a  hole  which  had  been  cut  in  the  ties  of  one  of 
its  elevated  tramways  or  railroad  tracks,  from  which  he  died.  The  track 
through  which  he  fell  was  a  switch  track,  and  elevated  about  seven  or 
eight  feet  above  the  ground.  Just  prior  to  the  accident  the  deceased  and 
two  or  three  other  employes  were  seated  upon  the  roof  of  a  shed^  ex- 
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tending  to  about  the  edge  of  the  main  track  used  for  conveying  stone 
to  the  crusher,  and  about  three  feet  above  the  level  of  said  track.  A 
car  loaded  with  stone,  and  for  which  deceased  and  the  other  employes 
were  waiting,  was  coming  up  the  track.  To  avoid  the  approaching  car 
deceased  and  another  of  said  employes  stepped  across  the  main  track 
onto  the  switch  track,  which  was  separated  from  the  main  track  by  about 
three  or  four  feet,-  and  fell  through  the  hole.  This  hole  was  about  three 
feet  long  and  about  two  feet  wide,  and  was  made  by  sawing  out  pieces 
of  the  cross-ties.  The  accident  occurred  before  daylight  in  the  morning, 
and  there  was  not  sufficient  light  at  the  time  to  see  the  hole  without 
very  close  observation.  Deceased^s  duties,  at  the  time  he  was  injured, 
were  to  imload  lime  rock  from  the  cars  into  the  crusher,  and  the  crusher 
was  about  eighteen  feet  beyond  the  hole  through  which  he  fell.  This 
hole  was  used  for  dumping  rock  through  when  there  were  more  car- 
loads run  in  than  the  crusher  could  handle,  and  there  was  evidence  that 
the  deceased  knew,  at  the  time  he  was  injured,  that  the  hole  was  there. 
The  hole  through  which  deceased  fell  was  generally  covered  when  not  in 
use,  but  on  the  occasion  of  deceased^s  injury  was  not  covered. 

Appellant^s  first  assignment  of  error  complains  of  the  court's  refusal 
to  give  the  following  requested  instruction :  "At  the  request  of  the  defend- 
ant you  are  instructed  that  if,  from  the  evidence,  you  believe  that  the  de-  • 
ceased,  A.  G.  Lee,  was  seated  upon  a  shed  or  roof,  and  that  he  observed 
the  loaded  car  moving  and  approaching  the  place  where  he  was  seated, 
and  that  under  such  circumstances  an  ordinarily  prudent  person  would 
not  have  gotten  down  from  said  roof  or  shed  and  gone  in  front  of  said 
moving  car,  then  you  will  return  your  verdict  for  the  defendant 

We  think  there  was  no  error  in  refusing  to  give  this  charge.  The 
court  in  its  main  charge  instructed  the  jury  upon  the  question  of  con- 
tributory negligence  as  follows:  'T.t  is  the  duty  of  said  A.  G.  Lee  to 
have  exercised  such  care  for  his  own  safety  as  a  person  of  ordinary  pru- 
dence would  have  exercised  imder  like  circumstances,  and  if  he  failed 
so  to  do,  he  was  guilty  of  negligence.''  In  another  paragraph  of  the 
charge  the  jury  was  told  that  if  A.  G.  Lee,  the  deceased,  was  himself 
guilty  of  negligence  which  contributed  to  cause  the  injury  resulting  in 
his  death,  then  defendant  was  entitled  to  a  verdict.  They  were  also 
charged,  at  the  request  of  defendant,  that  whilst  the  burden  of  proving 
contributory  negligence  devolved  upon  the  defendant,  yet  if  it  should 
appear  from  the  evidence  adduced  by  the  plaintiffs  that  the  deceased 
was  not  in  the.  exercise  of  ordinary  care,  they  would  return  a  verdict 
for  the  defendant.  This  charge,  it  is  true,  is  couched  in  general  terms, 
but  at  least  is  good  so  far  as  it  went. 

Appellant's  contention  is  that  it  was  entitled  to  have  the  facts  stated 
in  the  foregoing  special  charge  grouped  as  they  were  and  the  issue  of 
contributory  negligence  thus  presented  submitted  to  the  jury.  The 
proposition,  generally  speaking,  is  correct.  But  if  the  court  has  im- 
perfectly submitted  the  issue  as  here  contended,  and  the  special  charge 
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requested,  grouping  the  facts,  is  of  itself  incorrect  and  refused,  no  re- 
versible error  is  shown.  It  is  believed  the  present  case  presents  an 
instance  of  this  character.  It  will  be  noted  that  the  special  charge  in 
question  in  effect  tells  the  jury  that  if  deceased  observed  the  car  ap- 
proaching where  he  was  seated  on  the  shed,  and  was  guilty  of  negligence 
in  going  across  the  track  in  front  of  it,  then  as  a  matter  of  law  such 
negligence  was  the  proximate  cause  of  his  injury  and  death.  It  occurs 
to  us  that  it  was  peculiarly  a  question  for  the  jury  to  determine  whether 
or  not  deceased^s  act  in  leaving  his  seat  and  crossing  the  track  in  front 
of  the  approaching  car  proximately  contributed  to  his  injury  and  death ; 
and  the  charge  requested  was  erroneous  in  assuming  that  it  did  so  con- 
tribute, and  was  properly  refused. 

Complaint  is  urged  to  the  following  paragraph  of  the  court's  charge: 
"When  the  said  A.  G.  Lee  accepted  employment  from  the  defendant  he 
thereby  assumed  the  risks  of  all  dangers  ordinarily  incident  to  the  busi- 
ness for  which  he  was  so  employed,  except  such  dangers  as  might  result 
from  the  negligence  of  the  defendant,  and  he  also  assumed  the  risk  of 
any  danger  resulting  from  the  negligence  on  the  part  of  the  defendant, 
if  he  knew  of  the  existence  of  such  danger."  The  ground  of  complaint 
is,  that  the  court  by  the  foregoing  charge  limited  the  risk  of  dangers 
assumed  by  the  deceased,  Lee,  to  such  dangers  as  were  known  to  him, 
while  the  rule  is  that  he  assumed  the  risk  of  any  danger  resulting  from 
the  negligence  on  the  part  of  defendant,  if  he  know  of  such  danger,  or 
if  the  same  was  open  and  obvious.  There  is  some  plausibility  in  the  crit- 
icism made  upon  the  charge  standing  alone,  yet  it  is  difficult  to  conceive 
how  the  jury  could  have  been  misled  thereby  to  the  prejudice  of  appel- 
lant. As  has  been  shown,  the  source  of  danger  in  question  was  a  sawed 
hole  in  the  cross-ties  of  a  railroad  track  elevated  about  eight  feet  above 
the  ground.  It  was,  if  left  open,  so  inherently  and  undisputably  danger- 
ous by  reason  of  its  character  and  location  and  the  danger  therefrom  so 
apparent,  that  ordinary  minds  could  not  differ  in  regard  thereto;  and 
the  undisputed  evidence  established  beyond  controversy  that  if  the  de- 
ceased, A.  6.  Lee,  knew  of  the  existence  of  said  hole  and  that  it  was 
uncovered,  the  danger  was  a  known  danger  to  him,  and  the  charge  com- 
plained of  was  applicable  to  the  facts,  and  further  instruction  to  the 
effect  that  deceased  assumed  the  risk  of  obvious  dangers,  resulting  from 
the  negligence  of  appellant  as  distinguished  from  such  as  were  actually 
known  bv  him,  was  not  called  for  bv  the  evidence. 

But,  if  we  are  mistaken  in  this  view  of  the  matter,  then  all  possible 
harm  that  might  have  resulted  to  appellant  from  said  charge  was  averted 
by  the  giving,  at  the  request  of  appellant,  of  the  following  instruction, 
to  wit:  "You  are  further  instructed  that  if  the  deceased,  A.  G.  Lee, 
knew  of  the  existence  of  the  open  hole  in  question,  and  if  you  further 
believe  that  on  the  night  of  tiie  accident  he  knew  that  the  same  was 
open  and  uncovered,  then  you  will  return  a  verdict  for  the  defendant, 
notwithstanding  you  may  believe  that  such  hole  was  generally  covered 
when  not  in  use."     This  charge  and  the  charge  complained  of,  when 
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taken  and  construed  together,  leaves  appellant,  in  our  opinion,  no  just 
cause  for  complaint.  By  the  latter  charge  the  jury  was  instructed  that 
if  the  deceased  knew  of  the  existence  of  the  open  hole,  and  that  on  the 
night  of  the  accident  he  knew  the  same  was  open  and  uncovered,  the 
plaintiffs  could  not  recover.  This  was  in  effect  telling  the  jury  that  in 
such  event  the  deceased  was  aware  of  the  danger  to  which  he  was  ex- 
posed by  reason  of  the  hole,  and  being  so  aware,  assumed  the  risk  inci- 
dent thereto.  The  jury,  however,  evidently  reached  the  conclusion  that 
deceased  was  not  guilty  of  contributory  negligence ;  that  the  hole  through 
which  he  fell  was  left  uncovered  on  the  night  of  the  accident  and  he  did 
not  know  it;  that  the  leaving  of  said  hole  uncovered  was  negligence  on 
the  part  of  appellant  and  was  the  proximate  cause  of  deceased's  injury 
and  death.  We  are  of  the  opinion  that  the  evidence  was  suflBcient  to 
warrant  each  and  all  of  said  conclusions,  and  also  the  further  conclu- 
sion that  the  appellee.  Pearl  Lee,  sustained  damages  in  the  amount 
found  by  the  jury. 

Appellant  requested  the  following  instruction,  which  was  refused,  and 
the  same  is  assigned  as  error:  '^At  the  instance  of  defendant  you  are 
instructed  to  return  in  any  event  a  verdict  in  favor  of  defendant,  as 
against  plaintiffs,  J.  Q.  and  his  wife,  Mary  Lee,  for  the  reason  that 
the  evidence  fails  to  show  that  the  said  plaintiffs  sustained  any  pecu- 
niary loss  by  reason  of  the  death  of  their  son,  A.  G.  Lee.*'  We  think 
this  charge  should  have  bieen  given.  The  undisputed  evidence  shows 
that  the  deceased  married  about  six  months  before  his  death,  was  25 
years  of  age,  and  after  his  marriage  contributed  nothing  whatever  to  the 
support  of  his  parents,  and  it  does  not  appear  from  the  evidence  that 
they  had  any  reasonable  expectation  of  receiving  any  pecuniary  benefit 
from  him  in  the  future,  had  he  lived.  It  was  essential  for  the  parents 
of  deceased  to  show  that  they  had  suffered  some  pecuniary  loss  by  reason 
of  his  death  in  order  to  authorize  a  verdict  for  any  amount  in  their 
favor.  This  they  failed  to  do.  Eailway  Co.  v..  Johnson,  78  Texas,  636 ; 
Standard  Light  and  Power  Co.  v.  Munsey,  76  S.  W.  Rep.,  931. 

Several  assignments  of  error  not  discussed,  relating  to  the  refusal  of 
the  court  to  give  special  charges  requested,  and  urging  that  the  verdict 
of  the  jury  is  contrary  to  the  law  and  the  evidence,  are  presented  by  the 
learned  counsel  for  appellant.  We  have  carefully  considered  them  all, 
but  think  they  fail  to  point  out  any  reversible  error,  and  they  are  over- 
ruled. 

The  judgment  of  the  court  below  will  be  reversed  and  remanded, 
unless  plaintiffs  will,  within  ten  days,  enter  a  remittitur  of  the  $1000 
apportioned  to  J.  G.  and  Mary  Lee,  in  which  event  said  judgment,  less 
such  remittitur,  will  be  affirmed. 

ON  MOTION  FOB  BEHEABING. 

Appellees  have  filed  a  motion  for  rehearing  in  this  cause,  and  pray, 
in  the  event  same  is  denied,  that  instead  of  requiring  a  remittitur  of  the 


486  Cement  and  Lime  Co.  v.  Lee. 

amoimt  apportioned  to  a^pellees^  J.  G.  and  Mary  Lee^  we  make  findings 
of  fact  as  to  deceased^s  contributions  to  the  support  of  said  appellees, 
their  situation  and  respective  ages,  etc.,  and  reverse  and  render  the  judg- 
ment of  the  lower  court  in  favor  of  appellant  as  to  the  said  J.  G.  and 
Mary  Lee.  This  disposition  of  the  case  as  to  the  said  J.  G.  and  Mary 
Lee  is  asked  in  order  that  if  a  writ  of  error  should  be  granted  by  the 
Supreme  Court,  appellees  could  have  the  benefit  of  a  determination  of 
this  issue,  as  well  as  other  issues  in  the  Supreme  Court. 

We  have  considered  the  grounds  urged  in  the  motion  for  a  rehearing 
and  conclude  none  of  them  are  well  taken.  In  deference,  however,  to 
the  request  contained  in  the  motion  above  mentioned,  we  find  that  up 
to  the  time  of  the  marriage  of  the  deceased,  A.  G.  Lee,  he  contributed 
largely  to  the  support  of  his  father  and  mother,  J.  G.  and  Mary  Lee, 
but  after  such  marriage  he  contributed  nothing  to  their  support;  that 
at  the  time  of  the  trial  of  this  cause  in  the  court  below  J.  G.  Lee  was 
67  years  old  and  Mary  Lee  was  about  60  years  old.  J.  G.  Lee's  health 
was  good,  but  Mary  Lee's  health  was  bad,  and  had  been  for  many  years. 
J.  G.  Lee  was  a  carpenter  by  trade,  but  the  amount  of  property  owned 
by  him  and  his  wife  is  not  shown.  Nor  does  it  appear  from  the  evidence 
what  income,  if  any,  J.  G.  and  Mary  Lee  had,  or  that  they  needed  pecu- 
niary aid  from  their  son. 

The  judgment,  therefore,  of  this  court,  rendered  on  a  former  day  of 
this  term,  will  be  reformed,  and  the  judgment  of  the  court  below  wiU 
be  affirmed  as  to  appellee  Pearl  Lee,  and  reversed  and  rendered  in  favor 
of  appellant  as  against  the  said  J.  G.  and  Mary  Lee,  and  it  is  so  ordered. 

Affirmed  in  pari;  reversed  and  rendered  in  pari, 

Behearing  had  October  8,  1904. 
Writ  of  error  refused,  98  Texas,  — . 
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Ann  Johnson  v.  Gulf,  Colorado  &  Santa  Pe  Railway 

Company. 

Decided  June  29,  1904. 

Id — Charge — Fraud — Mental  Incapacity. 

Where  the  pleading  and  evidence  presented  the  issue  of  both  fraud  and 
advantage  taken  of  mental  incapacity  in  procuring  a  release  of  damages,  a 
charge  making  its  invalidity  depend  solely  on  plaintiffs  mental  incapacity 
was  erroneous. 

2^ — Same— Charge — Weight  of  Evidence. 

A  charge  that  mental  incapacity  to  contract  could  not  toe  inferred  from 
enfeebled  condition  of  mind  and  body,  was  both  erroneous  in  law  and  upon 
the  weight  of  evidence. 

3. — Mental   I  ncapacity— Contract— Knowledge. 

Mental  incapacity  of  a  party  will  avoid  a  contract  though  It  was  not 
known  to  the  party  dealing  with  him. 

4. — Passenger— I  njury^Negligence. 

The  rulings  In  Mexican  C.  Ry.  Co.  v.  Lauricellc^  87  Texas,  279,  referred 
to  for  rule  as  to  burden  of  proof  of  negligence  In  case  of  Injury  to  a  pas- 
senger. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
John  M.  Furman. 

Pendleton  &  Ferguson,  for  appellant. — ^The  proposition  submitted  un- 
der appellant's  eighth  assignment  of  error  was  as  follows : 

"A  person  rightfully  on  a  passenger  train^  being  injured  while  thereon^ 
has  a  cause  of  action  upon  proof  of  such  facts,  and  without  alleging  or 
proving  additional  grounds  of  negligence.*' 

<7.  W.  Terry  and  A,  H.  Culwell,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  defendant,  and  the  plaintiff  has  ap* 
pealed.  The  defendant  pleaded  a  settlement  and  release,  to  which  the 
plaintiff  responded,  alleging  that  the  release  was  procured  by  fraud,  and 
that  at  the  time  of  the  alleged  settlement  and  release  her  mind  was  so 
enfeebled  that  she  did  not  comprehend  what  she  was  doing,  and  that  the 
same  was  not  binding  upon  her. 

Much  evidence  was  introduced  bearing  upon  both  of  the  questions 
referred  to,  and  in  the  main  charge  of  the  court  both  issues  were  sub- 
mitted to  the  jury,  but  at  the  request  of  the  defendant  the  court  gave 
the  following  special  instruction: 

''The  jury  is  charged  that  in  determining  whether  or  not  the  party  is 
bound  by  the  release  executed  by  the  plaintiff,  it  will  only  be  necessary 
for  you  to  determine  whether  or  not  the  said  plaintiff  had  the  capacity 
to  understand  or  to  have  explained  to  her  the  nature  and  effect  of  the 
said  instrument  she  had  executed,  and  if  you  find  at  the  time  that  said 
instrument  was  executed  the  plaintiff  had  the  capacity  to  understand 
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or  to  have  explained  to  her  the  nature  and  effect  of  said  release^  you  will 
return  a  verdict  for  the  defendant  on  this  issue/' 

This  charge  is  complained  of  because  it  told  the  jury  that  the  validity 
of  the  release  depended  solely  upon  the  question  of  the  plaintiff's  men« 
tal  capacity  at  the  time  it  was  executed,  thereby  eliminating  the  'ques- 
tion of  fraud  in  procuring  the  release.  The  objection  is  well  founded 
and  requires  a  reversal  of  the  judgment.  It  may  be  conceded  that  the 
main  charge  was  correct,  but  it  did  not  correct  the  error  in  the  special 
charge  complained  of.  Bruce  v.  Koch,  Dreyfus  &  Co.,  94  Texas,  192; 
Citizens  Eailway  Co.  v.  Mattie  Sinclair,  36  Texas  Civ.  App.,  — ,  re- 
cently decided  by  this  court,  and  cases  there  cited. 

We  also  sustain  appellant's  contention  that  it  was  error  for  the  court 
to  instruct  the  jury,  as  it  did  in  special  charge  number  3,  given  at  the 
request  of  the  defendant,  to  the  effect  that  mental  incapacity  should  not 
be  inferred  from  any  enfeebled  condition  of  mind  and  body.  The  state 
of  one's  health  may  be  considered  in  determining  the  question  of  mental 
capacity;  and,  undoubtedly,  though  insanity  may  not  exist,  the  mind 
may  be  so  enfeebled  as  to  create  mental  incapacity  to  transact  any  busi- 
ness; and  the  charge  complained  of  was  not  only  upon  the  weight  of 
testimony,  but  was  the  reverse  of  the  law  on  the  subject.  International 
&  G.  N.  Ry.  Co.  V.  Shuford,  36  Texas  Civ.  App.,  — ,  recently  decided 
by  this  court,  and  cases  there  cited. 

Appellant's  third  contention  must  also  be  sustained.  If  she  was  men- 
tally incapacitated  at  the  time  the  release  was  executed,  it  is  not  binding 
upon  her,  although  the  agent  who  represented  appellee  at  the  time  may 
have  been  ignorant  of  her  mental  condition,  and  the  court  erred  in  charg- 
ing the  jury  otherwise. 

Upon  another  trial  the  testimony  may  be  different,  and  the  questions 
presented  by  the  eighth  assignment  of  error  eliminated  from  the  case. 
If  not,  the  trial  court  is  referred  to  Mexican  C.  Ry.  Co.  v.  Lauricellay 
87  Texas,  279,  for  guidance  in  submitting  the  case  to  the  jury. 

On  the  other  points  presented  in  appellant's  brief  we  rule  against  her. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Nolan  v.  Sevine.  489 

S.  F.  Nolan  v.  Peed  Sevinb. 

Decided  June  29,  1904. 

1rf—Valu»— Proof  Insufficiont. 

Judgment  herein  reversed  for  insufficiency  of  eridence  to  sustain  the 
amount  fixed  as  the  value  of  a  horse  sought  to  be  recovered. 

2w— Conversion — Specific  Property — Value. 

In  an  action  to  recover  specific  property,  or  for  its  value  in  the  alterna- 
tive, the  latter  should  be  estimated  at  the  maricet  value  at  the  time  of  trial, 
the  suit  being  for  the  property,  not  for  conversion. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon- 
Jas.  B.  Hamilton. 

John  Dowell,  for  appellant. 

James  &  Yeiser  and  Fiset,  Miller  &  McClendon,  for  appellee. 

KEY,  AssocLiTE  Justice. — ^Appellee  sued  appellant  to  recover  a  cer- 
tain horse  and  for  the  value  of  its  use  during  the  time  of  its  detention, 
and  in  the  alternative  for  the  value  of  the  horse.  The  case  originated  in 
a  justice  of  the  peace  court,  but  was  finally  tried  in  the  county  court,  to 
which  it  had  been  appealed.  In  the  latter  court,  the  plaintiff  recovered 
a  verdict  and  judgment  for  the  return  of  the  horse,  if  it  could  be  found, 
and  in  the  alternative  for  $60,  its  market  value.  He  also  recovered 
$27.50  for  the  use  of  the  horse. 

The  defendant  has  appealed,  and  presents  the  case  in  this  court  on 
numerous  assignments  of  error,  all  of  which  are  overruled,  except  the 
eighth,  which  complains  of  the  verdict  in  fixing  the  value  of  the  horse 
at  the  time  of  the  trial  at  $60.  No  witness  estimated  its  value  at  that 
time  at  more  than  $35;  and  we  find  no  testimony  in  the  transcript  that 
would  support  the  verdict  fixing  the  value  at  $60. 

The  trial  court  did  not  err  by  instructing  the  jury  to  find  the  present 
market  value  of  the  horse.  The  plaintiff's  suit  is  not  primarily  for 
damages  resulting  from  a  conversion,  but  is  an  action  for  the  recovery 
of  his  property,  and  in  the  alternative  for  its  value.  It  has  been  held 
that  in  such  a  case,  if  the  plaintiff  is  entitled  to  recover  the  property, 
and  it  is  not  restored  and  can  not  be  found,  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  of  trial ;  or,  where  there  is  a  writ 
of  restitution,  at  the  time  of  refusal  to  comply  with  the  writ  Morris  v. 
Cobum,  71  Texas,  406 ;  Eev.  Stats.,  art,  1645. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Frank  B.  Owens  et  al.  v.  American  National  Bank  op  Austin. 

Decided  June  29,  1904. 

1d--Charg»— Proof  of  Damages. 

A  chargre  which  merely  requires  plaintiff  to  prove  the  facts  alleged  as  a 
ground  for  recovering  damages,  is  not  on  the  weight  of  evidence  nor  to  be 
understood  as  requiring  proof  of  damages  also. 

2«— Insolvency^— Ability  to  Continue  Business. 

Insolvency  may  exist  though  the  debtor  Is  still  continuing  business  and 
able  to  meet  demands  as  they  mature. 

3i — Bank— Deposit — Insolvency. 

A  bank  has  the  right  to  apply  to  the  payment  of  a  note  owing  to  It  by 
an  Insolvent  the  deposit  of  such  debtor,  and  this  though  the  note  is  not  yet 
due. 

4d — Insolvency^— Property  Fraudulently  Conveyed. 

A  debtor  is  insolvent  within  the  terms  of  the  bankrupt  law,  when  his 
property,  exclusive  of  such  as  he  may  have  fraudulently  conveyed,  is  insuf- 
ficient, at  a  fair  valuation,  to  pay  his  debts;  and  the  authority  of  Congress 
over  the  subject  is  such  that  State  courts  should  follow  its  definition. 

Sri— Insolvency— -Maturity  of  Debto. 

If  a  party  has  not  property  sufficient  to  pay  his  debts,  he  is  Insolvent 
though  the  debts  have  not  matured. 

&— Charge— Elements  of  Right  to  Recover. 

Charges  in  action  to  recover  damages  against  a  bank  for  causing  loss 
of  credit  and  failure  In  business  by  a  depositor  by  refusing  to  honor  drafts 
on  his  deposit  held  not  to  require  proof  of  unnecessary  elements  of  plaintiff's 
case  in  order  to  entitle  him  to  recover. 

7ri — Harmless  Error. 

Overruling  exceptions  to  defendant's  counterclaim  becomes  immaterial 
where  there  was  no  recovery  on  it  at  the  trial. 

Error  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
George  Calhoun. 

Fiset,  Miller  &  McClendon,  for  plaintiffs  in  error. 

Hogg,  Robertson  &  Bogg,  for  defendant  in  error. 

EIDSON,  Associate  Justice. — Plaintiff  in  error  Owen  instituted 
this  suit  in  the  court  below  against  the  defendant  in  error  for  damages 
on  account  of  refusing  payment  of  and  protesting  certain  drafts  drawn 
by  him  on  defendant  in  error.  He  alleges  that  he  was  a  merchant  and 
banker  in  good  financial  standing  and  credit^  and  had  on  deposit  with 
defendant  in  error,  subject  to  his  check,  more  than  sufficient  money  to 
pay  the  drafts  which  he  drew  and  delivered  to  certain  customers;  and 
that  defendant  in  error  refused  to  pay  such  drafts  when  properly  in- 
dorsed and  presented,  and  had  some  of  thom  protested  and  notice  of 
protect  sent  to  the  payees  and  indorsers;  and  that  in  consequence  his 
credit  was  ruined,  and  he  wad  forced  to  go  into  bankruptcy. 

Plaintiff  in  error  Owen  claimed  actual  damages  in  the  sum  of  $30,000 
and  punitive  or  exemplary  damages  in  the  sum  of  $10,000. 

Plaintiff  in  error  A.  Robinson,  trustee,  intervened,  and  alleged  that 
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he  was  appointed  by  the  bankruptcy  court  trustee  of  the  bankrupt  estate 
of  plaintiff  in  error  Owen,  and  that  said  court  authorized  him,  as  trus- 
tee, to  intervene  in  said  suit. 

The  defendant  in  error  answered  in  the  court  below  by  demurrers, 
which  were  overruled,  and  a  general  denial,  and  a  special  answer,  set- 
ting up  in  substance  that  plaintiff  in  error  Owen  was,  on  May  3,  1902, 
insolvent,  and  that  at  that  time  he  was  indebted  to  the  defendant  in 
error  in  the  sum  of  $3655.92,  balance  on  his  three  promissory  notes, 
executed  by  him  to  defendant  in  error;  and  that  at  that  date  said  plain- 
tiff in  error  had  on  deposit  with  defendant  in  error  the  sum  of  $275.66, 
and  that  said  plaintiff  in  error  being  insolvent,  defendant  in  error  had 
the  right  to  apply  the  amount  of  said  deposit  to  said  indebtedness  of 
said  plaintiff  in  error;  and  that  the  defendant  in  error  on  the  said  date, 
May  3,  1902,  exercised  said  right,  and  that  therefore  said  plaintiff  in 
error  had  no  money  to  his  credit  with  defendant  in  error  when  his  check 
were  presented,  which  occurred  after  defendant  in  error  had  applied 
his,  plaintiff  in  error^s,  deposit  as  above  stated,  and  that  therefore  de- 
fendant in  error  was  not  liable  in  damages  for  refusing  payment  of  and 
permitting  said  checks  to  be  protected. 

Upon  a  trial  before  a  jury  verdict  was  rendered  in  favor  of  the  de- 
fendant in  error,  and  judgment  entered  accordingly. 

In  their  first  assignment  of  error  plaintiffs  in  error  complain  of  the 
general  charge  of  the  court  upon  the  ground  that  it  required  the  plain- 
tiff, before  he  could  recover,  to  prove  by  a  preponderance  of  the  evidence 
his  damages,  their  contention  being  that  this  we3  a  charge  upon  the 
weight  of  the  testimony;  because,  as  they  claim,  the  plaintiff  was  enti- 
tled to  a  verdict  by  proving  nonpayment  and  protest  of  his  checks,  while 
he  had  money  en  deposit  with  the  defendant  with  which  to  pay  said 
checks;  and  further  proving  that  he  was  at  that  time  engaged  in  the 
banking  or  mercantile  business. 

We  are  of  the  opinion  that  the  charge  of  the  court  is  not  subject  to 
the  criticism  that  it  is  upon  the  weight  of  the  testimony.  When  con- 
strued as  an  entirety,  we  think  it  only  requires  the  plaintiff  to  prove 
the  facts  alleged  in  his  petition,  upon  which  he  therein  claims  a  right 
to  recover,  in  order  to  entitle  him  to  recover. 

In  their  second  assignment  of  error  plaintiffs  in  error  contend  that 
the  court  erred  in  instructing  the  jury  to  find  for  the  defendant,  if  they 
believed  that  when  the  plaintiff's  checks  were  not  paid  and  protested 
he  was  not  in  good  financial  standing  and  was  insolvent,  because  if  he 
was  in  business  and  able  to  meet  his  debts  as  they  matured,  for  an 
indefinite  length  of  time,  the  defendant  had  no  right  to  refuse  the  pay- 
ment of  and  protest  his  checks. 

We  are  of  opinion  that  there  is  no  error  in  the  charge  in  the  respect 
complained  of,  as  the  court  gave  an  instruction  to  the  jury  upon  the 
question  of  insolvency  which  was  favorable  to  the  plaintiff,  and  if  the 
plaintiff,  at  the  time  the  defendant  in  error  applied  the  amount  of  his 
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Frank  B.  Owens  et  al.  v.  American  National  Bank  of  Austin. 

Decided  June  29,  1904. 

1-— Charge— Proof  of  Damages. 

A  charge  which  merely  requires  plaintiff  to  prove  the  facts  alleged  as  a 
ground  for  recovering  damages,  is  not  on  the  weight  of  evidence  nor  to  be 
understood  as  requiring  proof  of  damages  also. 

2. — Insolvency^— Ability  to  Continue  Business. 

Insolvency  may  exist  though  the  debtor  is  still  continuing  business  and 
able  to  meet  demands  as  they  mature. 

3i — Bank — Deposit — I  nsolveney. 

A  bank  has  the  right  to  apply  to  the  payment  of  a  note  owing  to  it  by 
an  insolvent  the  deposit  of  such  debtor,  and  this  though  the  note  is  not  yet 
due. 

4d — Insolvency— Property  Fraudulently  Conveyed. 

A  debtor  is  insolvent  within  the  terms  of  the  bankrupt  law,  when  his 
property,  exclusive  of  such  as  he  may  have  fraudulently  conveyed,  is  insuf- 
ficient, at  a  fair  valuation,  to  pay  his  debts;  and  the  authority  of  Congress 
over  the  subject  is  such  that  State  courts  should  follow  Its  definition. 

&— Insolvency — Maturity  of  Debto. 

If  a  party  has  not  property  suflScient  to  pay  his  debts,  he  is  insolvent 
though  the  debts  have  not  matured. 

6w— Charge— Elements  of  Right  to  Recover. 

Charges  in  action  to  recover  damages  against  a  bank  for  causing  loss 
of  credit  and  failure  in  business  by  a  depositor  by  refusing  to  honor  drafts 
on  his  deposit  held  not  to  require  proof  of  unnecessary  elements  of  plaintiff's 
case  in  order  to  entitle  him  to  recover. 

7«— Harmless  Error. 

Overruling  exceptions  to  defendant's  counterclaim  becomes  immaterial 
where  there  was  no  recovery  on  it  at  the  trial. 

Error  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
George  Calhoun. 

Fiset,  Miller  £  McClendon,  for  plaintiffs  in  error. 

Hogg,  Robertson  &  Hogg,  for  defendant  in  error. 

EIDSON",  Associate  Justice. — Plaintiff  in  error  Owen  instituted 
this  suit  in  the  court  below  against  the  defendant  in  error  for  damages 
on  account  of  refusing  payment  of  and  protesting  certain  drafts  drawn 
by  him  on  defendant  in  error.  He  alleges  that  he  was  a  merchant  and 
banker  in  good  financial  standing  and  credit,  and  had  on  deposit  with 
defendant  in  error,  subject  to  his  check,  more  than  suflScient  money  to 
pay  the  drafts  which  he  drew  and  delivered  to  certain  customers ;  and 
that  defendant  in  error  refused  to  pay  such  drafts  when  properly  in- 
dorsed and  presented,  and  had  some  of  thorn  protested  and  notice  of 
protect  sent  to  the  payees  and  indorsers;  and  that  in  consequence  his 
credit  was  ruined,  and  he  was  forced  to  go  into  bankruptcy. 

Plaintiff  in  error  Owen  claimed  actual  damages  in  the  sum  of  $30,000 
and  punitive  or  exemplary  damages  in  the  sum  of  $10,000. 

Plaintiff  in  error  A.  Robinson,  trustee,  intervened,  and  alleged  that 
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be  was  appointed  by  the  bankruptcy  conrt  trustee  of  the  bankrupt  estate 
of  plaintiff  in  error  Owen,  and  that  said  court  authorized  him,  as  trus- 
tee, to  intervene  in  said  suit. 

The  defendant  in  error  answered  in  the  court  below  by  demurrers, 
which  were  overruled,  and  a  general  denial,  and  a  special  answer,  set- 
ting up  in  substance  that  plaintiff  in  error  Owen  was,  on  May  3,  1902, 
insolvent,  and  that  at  that  time  he  was  indebted  to  the  defendant  iu 
error  in  the  sum  of  $3655.92,  balance  on  his  three  promissory  notes, 
executed  by  him  to  defendant  in  error;  and  that  at  that  date  said  plain* 
tiff  in  error  had  on  deposit  with  defendant  in  error  the  sum  of  $275.66, 
and  that  said  plaintiff  in  error  being  insolvent,  defendant  in  error  had 
the  right  to  apply  the  amount  of  said  deposit  to  said  indebtedness  of 
said  plaintiff  in  error ;  and  that  the  defendant  in  error  on  the  said  date, 
May  3,  1902,  exercised  said  right,  and  that  therefore  said  plaintiff  in 
error  had  no  money  to  his  credit  with  defendant  in  error  when  his  check 
were  presented,  which  occurred  after  defendant  in  error  had  applied 
his,  plaintiff  in  error's,  deposit  as  above  stated,  and  that  therefore  de- 
fendant in  error  was  not  liable  in  damages  for  refusing  payment  of  and 
permitting  said  checks  to  be  protected. 

Upon  a  trial  before  a  jury  verdict  was  rendered  in  favor  of  the  de- 
fendant in  error,  and  judgment  entered  accordingly. 

In  their  first  assignment  of  error  plaintiffs  in  error  complain  of  the 
general  charge  of  the  court  upon  the  ground  that  it  required  the  plain- 
tiff, before  he  could  recover,  to  prove  by  a  preponderance  of  the  evidence 
his  damages,  their  contention  being  that  this  wa3  a  charge  upon  the 
weight  of  the  testimony;  because,  as  they  claim,  the  plaintiff  was  enti- 
tled to  a  verdict  by  proving  nonpayment  and  protest  of  his  checks,  while 
be  had  money  en  deposit  with  the  defendant  with  which  to  pay  said 
checks;  and  further  proving  that  he  was  at  that  time  engaged  in  the 
banking  or  mercantile  business. 

We  are  of  the  opinion  that  the  charge  of  the  court  is  not  subject  to 
the  criticism  that  it  is  upon  the  weight  of  the  testimony.  When  con- 
strued as  an  entirety,  we  think  it  only  requires  the  plaintiff  to  prove 
the  facts  alleged  in  his  petition,  upon  which  he  therein  claims  a  right 
to  recover,  in  order  to  entitle  him  to  recover. 

In  their  second  assignment  of  error  plaintiffs  in  error  contend  that 
the  court  erred  iii  instructing  the  jury  to  find  for  the  defendant,  if  they 
believed  that  when  the  plaintiff's  checks  were  not  paid  and  protested 
he  was  not  in  good  financial  standing  and  was  insolvent,  because  if  he 
was  in  business  and  able  to  meet  his  debts  as  they  matured,  for  an 
indefinite  length  of  time,  the  defendant  had  no  right  to  refuse  the  pay- 
ment of  and  protest  his  checks. 

We  are  of  opinion  that  there  is  no  error  in  the  charge  in  the  respect 
complained  of,  as  the  court  gave  an  instruction  to  the  jury  upon  the 
question  of  insolvency  which  was  favorable  to  the  plaintiff,  and  if  the 
plaintiff,  at  the  time  the  defendant  in  error  applied  the  amount  of  his 
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deposit  to  his  indebtedness^  was  insolvent^  the  defendant  in  error  had 
the  right  so  to  do.  Neely  v.  Grayson  County  Nat  Bank^  61  S.  W.  Bep., 
559;  Templeman  v.  Hntchins,  24  Textts  Civ.  App.,  3,  57  S.  W.  Sep., 
C)68;  Van  Winkle  Gin  and  Machinery  Co.  v.  Citizens  Bank  of  Buffalo, 
89  Texas,  152 ;  First  Nat.  Bank  of  Corsieana  v.  De  Morse,  26  S.  W.  Bep., 
417;  Traders*  Nat.  Bank  v.  Cresson,  75  Texas,  299. 

The  third  assignment  of  plaintiffs  in  erit)r  complains  of  the  refusal  of 
the  court  to  give  to  the  jury  plaintiff's  second  special  charge,  to  the 
effect  that  the  insolvency  alone  of  the  plaintiff  did  not  give  to  the  defend- 
ant the  right  to  apply  the  deposit  of  plaintiff  to  the  payment  of  any 
indebtedness  due  by  him  to  the  defendant.  This  question  has  been 
decided  against  the  contention  of  plaintiffs  in  error.  Neely  v.  Grayson 
County  Nat.  Bank,  supra. 

Plaintiffs  in  error  contend  in  their  fourth  assignment  of  error  that 
the  court  erred  in  its  charge  to  the  jury  in  instructing  them  that  a  per- 
son was  insolvent  when  the  aggregate  of  his  property  shall  not  be  suf- 
ficient in  amount,  at  a  fair  valuation,  to  pay  his  debts,  because  said 
definition  of  insolvency  was  inapplicable  to  this  case.  Upon  the  ques- 
tion of  insolvency,  the  court  below  charged  -the  jury  as  follows :  '*By 
the  provisions  of  the  bankrupt  act,  a  person  is  declared  to  be  insolvent 
when  the  aggregate  of  his  property,  including  such  as  he  may  have 
fraudulently  conveyed  or  transferred  or  concealed  or  removed,  shall  not 
be  suflBcient  in  amount,  at  a  fair  valuation,  to  pay  his  debts.** 

This  instruction  does  not  accurately  conform  to  the  definition  of  in- 
solvency given  in  the  bankrupt  law.  The  definition  given  in  that  law  of 
insolvency  is  as  follows:  '^A  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act,  whenever  the  aggregate  of  his  property  exclu- 
sive of  any  property  which  he  may  have  conveyed,  transferred,  concealed, 
or  removed  or  permitted  to  be  sold  or  removed,  with  intent  to  defraud, 
hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient 
in  amount  to  pay  his  debts.** 

However,  the  difference  in  the  definition  of  insolvency  as  given  by 
the  court  from  that  contained  in  the  bankrupt  act  is  favorable  to  the 
plaintiff,  and  he  would  therefore  have  no  right  to  complain  on  account 
of  such  difference.  In  view  of  the  authority  of  the  Congress  of  the 
United  States  to  enact  bankruptcy  laws,  and  such  laws  having  been  en- 
acted and  being  in  operation,  we  are  of  opinion  that  when  the  question 
of  insolvency  is  in  issue  in  a  State  court,  that  it  would  be  proper  for 
such  court  to  follow  the  definition  of  insolvency  as  embraced  in  the 
bankrupt  law  as  enacted  by  Congress.  We  therefore  overrule  said  assign- 
ment of  error. 

The  fifth  assignment  of  error  complains  of  the  fourth  paragraph  of 
the  court*s  charge  to  the  jury,  because  it  instructs  the  jury  that  the  de- 
fendant was  not  liable  for  any  damages  that  the  plaintiff  may  have  suf- 
fered for  the  nonpayment  and  protest  of  his  drafts,  if  the  plaintiff  was 
indebted  to  the  defendant  in  a  greater  amount  than  the  deposits  of  the 
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plaintiff  amounted  to  and  was  also  insolvent^  within  the  definition  in  the 
charge,  when  the  drafts  and  checks  were  not  paid  and  were  protested. 

In  the  sixth  assignment  of  error  plaintiffs  in  error  contend  that  the 
court  erred  in  said  fourth  paragraph  of  its  charge,  because  it  made  the 
defendants  liability  depend  upon  the  question  of  the  plaintiff's  indebted- 
ness to  the  bank  and  his  insolvency ;  whereas,  the  defendant  was  liable 
to  the  plaintiff,  even  though  plaintiff  was  insolvent  and  indebted  to  the 
bank  when  the  drafts  were  thrown  out  and  protested,  if  the  plaintiff'^ 
debts  were  not  due  and  he  was  able  to  meet  his  indebtedness  to  the  bank 
as  they  mature. 

In  their  seventh  assignment  of  error,  plaintiffs  in  error  complain  of 
the  refusal  of  the  court  below  to  give  the  following  special  instruction  to 
the  jury:  "The  jury  are  instructed  that  a  debtor  is  solvent  when  he 
is  able  to  pay  his  debts  as  they  become  due  in  the  ordinary  course '  3f 
business.  If,  therefore,  you  believe  from  the  evidence  that  the  plaintiff 
was  on  May  3,  1902,  able  to  pay  his  debts  as  they  became  due  in  the 
ordinary  course  of  business,  then  you  will  find  that  plaintiff  was  solvent 
on  said  date.^' 

And  in  their  eighth  assignment  of  error  plaintiffs  in  error  contend 
that  the  court  erred  in  its  charge  to  the  jury  in  defining  insolvency. 

For  the  reasons  stated  in  disposing  of  the  third  and  fourth  assign- 
ments of  error,  we  overrule  the  fifth,  sixth,  seventh  and  eighth  assign- 
ments, with  the  further  statement  that  if  a  party  is  insolvent  it  is  unim- 
portant that  his  indebtedness  has  not  matured  at  the  time  the  deposit 
is  applied  to  the  payment  thereof.  Neely  v.  Grayson  County  Nat.  Bank, 
supra. 

Plaintiffs  in  error  in  their  ninth  assignment  of  error  contend  that  the 
court  erred  in  that  part  of  its  charge  to  the  jury  wherein  it  stated  the 
conditions  under  which  the  plaintiff  was  entitled  to  recover,  because  the 
court  included  as  necessary  elements  of  recovery  (a)  that  plaintiff  should 
prove  to  the  jury  that  on  and  before  May  6tn  he  was  a  banker  and  mer- 
chant; (b)  that  he  should  further  prove  that  he  was  entitled  to  credit; 
(c)  that  he  should  further  prove  that  he  was  solvent  within  the  defini- 
tion in  the  charge;  whereas  it  was  not  necessary  in  order  for  the  plaintiff 
to  recover  to  prove  all  these  facts,  but  jnerely  that  the  plaintiff  was,  on 
that  date,  a  banker  or  merchant  in  business,  and  was  able  to  meet  his 
debts  as  they  matured. 

In  their  tenth  assignment  of  error  plaintiffs  in  error  complain  of  that 
part  of  the  court's  charge  to  the  jury  wherein  it  states  the  necessary  ele- 
ments for  plaintiff  to  prove  in  order  to  recover,  because  it  included  as 
such  necessary  elements  that  he  should  prove  by  a  preponderance  of  the 
evidence,  and  that  the  burden  was  on  him  to  prove  that  the  defendant's 
acts  in  refusing  the  payment  of  his  checks  and  in  having  same  pro- 
tested injured  the  plaintiff  (a)  in  his  financial  standing;  (b)  in  his 
credit;  (c)  and  further  and  additionally,  forced  him  into  bankruptcy; 
whereas,  it  was  only  necessary  to  prove  that  the  plaintiff  was  a  banker 
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or  merchant,  and  that  the  defendant  refused  payment  of  his  checikBy 
while  he  had  the  money  to  meet  same  on  deposit  with  it,  in  order  for  the 
plaintiff  to  be  entitled  ta  a  verdict  for^general  damages;  and,  further, 
such  proof  made  a  case  for  nominal  damages. 

We  are  of  opinion  that  there  was  no  error  in  the  instruction  of  the 
court  complained  of  in  these  two  assignments  of  error.  As  before 
stated,  the  charge  of  the  court  folbwed  the  pleadings  of  the  plaintiff,  and 
only  required  the  plaintiff  to  prove  the  facts  upon  which  he  relied  in 
his  pleadings  for  a  recovery. 

The  eleventh  assignment  of  error  complains  of  the  charge  of  the  court 
in  defining  insolvency,  upon  the  ground  that  it  submits  to  the  jury  as  an 
element  of  insolvency  whether  the  plaintiff  in  this  cause  may  have 
fraudulently  conveyed  his  property,  or  transferred  or  sold  or  removed  it, 
when  there  was  no  evidence  introduced  that  he  did  any  of  these  acts. 

In  our  opinion  this  assignment  is  not  well  taken.  As  before  stated,  we 
think  it  was  proper  for  the  court  to  follow  the  definition  of  insolvency 
as  contained  in  the  bankrupt  act;  and,  further,  the  definition  given  by 
the  court  in  stating  the  property,  the  value  of  which  should  be  estimated 
in  arriving  at  the  solvency  or  insolvency  of  the  plaintiff,  included  that 
which  may  have  been  fraudulently  conveyed,  transferred,  concealed  or 
removed,  and  for  that  reason  is  not  subject  to  the  criticism  of  plaintiffs 
in  error. 

In  their  twelfth  assignment  of  error  plaintiffs  in  error  contend  that 
the  court  below  erred  in  overruling  plaintiff's  fourth  special  exception  m 
his  first  supplemental  petition,  upon  the  ground  that  the  defendant's 
plea  of  set-off  and  counterclaim  was  not  admissible  as  a  defense  to  the 
plaintiff's  cause  of  action,  and  the  same  should  have  been  stricken  out. 
In  view  of  the  verdict  of  the  jury,  which  did  not  find  anything  in  favor 
of  defendant  upon  its  plea  of  set-off  and  counterclaim,  the  action  of  the 
court  complained  of,  if  error,  becomes  harmless. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Afftrmed. 

Writ  of  error  refused  November  28,  1904. 
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L.  E.  MooBE  V.  James  B.  Snowball  et  al. 

Decided  June  29,  1904. 

1^— Sheriffs  8a  1^— Inadequacy  of  Prioe— Ree  Judicata. 

An  adverse  Judgment  rendered  against  a  plaintiff,  in  an  action  to  re- 
cover land  sold  under  Judgment  for  taxes,  on  the  ground  that  it  was  void 
for  want  of  citation  and  because  the  property,  part  of  which  was  homestead, 
was  sold  in  bulk  does  not  preclude  the  plaintiff  from  thereafter  maintaining, 
in  the  nature  of  a  bill  in  equity,  suit  to  set  aside  the  sheriffs  deed  on  ac- 
count of  irregularities  in  the  sale  and  the  grossly  inadequate  price  paid  for 
the  property.  , 

2w — SherifPs  Return — Evidence  to  Contradict— Notice. 

A  Judgment  debtor  may  contradict  an  officer's  return  upon  the  notice  of 
sale  by  testimony  that  he  was  never  served  where  the  action  is  a  direct 
attack  upon  the  return,  but  not  in  a  collateral  proceeding. 

3w— Judgment  Debtore^Reccvery  of  Property— Return   of  Purchase  Price. 

Judgment  debtors,  having  recovered  their  proportionate  interest  in  land 
sold  under  Judgment  for  taxes,  should  be  required  to  return  to  the  purchaser 
at  such  sale  only  that  portion  of  the  purchase  price  which  corresponds  to 
their  proportionate  interests  in  the  land. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E^  Ashe. 

Coleman  &  Abbott  and  W,  J:  Eowardj  for  appellant. 

Ewing  £  Ring  and  James  R.  Masterson,  for  appellees. 

PLEASANTS,  Assocla^te  Justice. — This  is  a  suit  by  appellees  to 
set  aside  a  sheriff's  sale  to  appellant  of  certain  real  estate  situate  in  the 
city  of  Houston,  because  of  alleged  irregularities  in  the  sale  and  the 
grossly  inadequate  price  paid  by  appellant  for  the  property. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiffs  awarding  to  them  the  equitable  relief 
sought  in  respect  to  their  alleged  interests  in  the  land.  The  judgment 
awarded  to  James  Snowball  a  life  estate  of  one-third  in  said  property 
upon  condition  that  he  pay  to  appellant  the  sum  of  $619.73  and  to 
James  B.  Snowball  a  one-third  interest  in  fee  simple  in  said  property 
subject  to  said  life  estate,  upon  condition  that  he  pay  to  appellant  the 
sum  of  $1139.46.  It  was  further  adjudged  that  James  Snowball  recover 
of  appellant  $1272,  and  James  B.  Snowball  recover  the  sum  of  $424,  as 
their  respective  shares  of  tie  rents  collected  by  appellant  from  said 
property. 

For  the  purposes  of  this  opinion  the  foregoing  is  a  suflBcient  statement 
of  the  nature  and  result  of  the  suit. 

The  controlling  question  on  this  appeal  is  whether  the  evidence  is 
suflBcient  to  sustain  appellant's  plea  of  res  adjudicata.  We  certified  this 
question  to  the  Supreme  Court  and  their  answer  thereto  sustains  the 
judgment  of  the  court  below.  The  certificate  prepared  by  this  court, 
which  is  copied  in  the  opinion  of  the  Supreme  Court  delivered  on  May 
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30,  1904,  98  Texas,  — ,  in  answer  to  said  certified  question  contains  a 
full  statement  of  all  the  material  facts  disclosed  by  the  record,  and  we 
refer  to  the  statements  therein  made  as  our  conclusions  of  fact. 

It  would  serve  no  useful  purpose  to  discuss  in  detail  the  various  assign- 
ments of  error  presented  by  appellant.  It  is  sufficient  to  say  that  all 
of  said  assignments  except  assignment  number  6  are  based  upon  the 
assumption  that  the  judgment  in  the  former  suit  between  appellant  and 
appellees,  by  which  the  title  to  the  property  which  forms  the  subject 
matter  of  the  present  suit  was  adjudged  to  be  in  appellant,  was  conclu- 
sive of  appellees'  right  to  recover  upon  the  cause  of  action  herein  set  up. 
Under  the  opinion  of  the  Supreme  Court  before  referred  to  none  of  said 
assignments  can  be  sustained. 

The  sixth  assignment  predicates  error  upon  the  ruling  of  the  trial 
court  in  allowing  the  appellees  over  appellant's  objection  to  contradict 
the  officer's  return  upon  the  notice  of  sale  by  testifying  that  they  were 
not  served  with  a  copy  of  said  notice. 

The  rule  which  appellant  invokes  to  sustain  this  assignment  applies 
only  when  an  oflScer's  return  is  sought  to  be  impeached  in  a  collateral 
proceeding. 

One  of  the  main  grounds  of  relief  set  up  in  the  petition  was  the  failure 
to  give  appellees  notice  of  the  sale,  and  it  is  specifically  alleged  that  the 
return  upon  the  notice  of  sale  was  false.  The  suit  being  one  between 
the  judgment  debtor  and  the  purchaser  at  the  execution  sale  to  set  aside 
the  sale  under  the  allegations  above  set  out  the  proceeding  is  a  direct 
attack  upon  the  return,  and  therefore  the  evidence  complained  of  was 
admissible.     Kempner  v.  Jordan,  7  Texas  Civ.  App.,  275. 

By  cross-assignments  the  appellees  complain  of  that  portion  of  the 
verdict  of  the  jury  which  fixes  the  amounts  that  appellees  are  required 
to  return  to  appellant  as  a  condition  for  the  recovery  of  the  land. 

The  evidence  upon  this  issue  is  undisputed  and  the  assignments  must 
be  sustained. 

Appellees  were  not  the  sole  owners  of  the  property  at  the  time  of  the 
sale,  and  they  recovered  only  their  respective  interests  therein.  It  fol- 
lows that  they  should  only  be  required  to  return  to  appellant  that  por- 
tion of  the  purchase  money  paid  by  him  which  corresponds  to  their  pro- 
portionate interests  in  the  land.  The  amount  paid  by  appellant  for  the 
whole  of  the  property  was  $1660.  James  Snowball,  who  owned  a  life 
estate  of  one-third  in  all  of  the  property,  was  54  years  old  at  the  time  of 
the  trial  in  the  court  below.  The  parties  admitted  that  the  proper  mode 
of  ascertaining  the  value  of  a  life  estate  of  one  54  years  old  was  to  cal- 
culate interest  at  6  per  cent  upon  the  sum,  to  the  income  of  which  he 
would  be  entitled,  and  multiply  the  amount  thus  found  by  8.827.  Thus, 
as  matter  of  uncontroverted  oroof  and  admission,  the  proportionate  part 
which  appellees'  interest  bore  to  the  total,  $1660,  is  capable  of  mathe- 
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matical  demonstration  as  shown  by  the  following  statement  copied  from 
appellees'  brief: 

''One-third  of  $1660  equals $653.33  1-3 

'*$553.33  1-3  multiplied  by  6  per  cent  equals 33.20 

33.20  multiplied  by  8.827  equals 293.056 

Six  per  cent  interest  on  $293,056  from  the  date  of  the 
sheriff's  deed,  to  wit,  August  4,  1898,  to  the  date  of 
the  verdict  and  judgment,  to  wit,  January  17,  1903, 
equals    1 78.294 


'^Making  the  sum  returnable  by  James  Snowball 371.35 

"Deducting  from  $1660  the  sum  of  $293.056 1,366.944 

"One-third  of  $1366.994  equals 455.648 

"Six  pep  cent  interest  on  $455,648  from  the  date  of  the 
sheriff's  deed,  to  wit,  August  4,  1898,  to  the  date  of 
the  verdict  and  judgment,  to  wit,  January  17,  1903, 
equals 121.729 

*Ttfaking  the  sum  returnable  by  James  B.  Snowball.  .....$   577.3*?^' 

That  portion  of  the  judgment  of  the  court  below  complained  of  by  the 
cross-assignments  will  be  reversed  and  judgment  here  rendered  fixing 
the  amounts  adjudged  against  appellees  in  the  respective  sums  above 
stated,  with  interest  thereon  at  6  per  Qcnt  per  annum  from  the  date  of 
the  judgment  of  the  court  below. 

Reversed  and  rendered. 
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Cm  OP  Houston  v.  Julia  Barthls. 

Decided  June  29,  1904. 

1^ — Conveyance  for  Street  Purpoeee— Lowering  Grade— Damage  to  Property— 
City'e  Liability. 

The  fact  that  plaintiff  deeded  land  to  a  city  for  street  purposes  is  no 
bar  to  an  action  for  damages  to  her  property  by  the  lowering  of  the  grade 
of  the  street  to  the  level  of  a  bridge  erected  across  a  bayou  so  that  no  ap- 
proach to  the  property  could  be  constructed,  where  she  did  not  know,  when 
she  deeded  the  property,  of  the  city's  intention  to  grade,  and  such  grading 
was  not  necessary  but  was  done  as  a  matter  of  economy  and  could  have 
been  avoided  by  building  a  higher  and  longer  bridge. 

2. — Street  Improvement — Damage  to  Property — Release  of  Liability. 

The  Legislature  has  no  power  to  release  a  city  from  liability  for  dam- 
age to  property  caused  by  grading  the  streets. 

S.^-Street  Improvement^Damage  to  Property— Offset. 

Advantages  accruing  to  a  property  owner,  in  common  with  others,  from 
street  improvements  can  not  be  offset  against  damages  to  the  property  of 
such  owner. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

T.  H,  Stone  and  E.  P.  Phelps,  for  appellant. 

W,  C.  Oliver  and  Ira  P.  Jones,  for  appellee. 

GILL,  Associate  Justice. — Mrs.  Julia  Bartels  was  the  owner  of 
about  fifteen  acres  of  land  situated  in  the  corporate  limits  of  the  city 
of  Houston  between  De  Pelchin  Street  and  White  Oak  Bayou.  In  1893 
this  and  other  adjacent  property  was  voluntarily  laid  out  in  lots  and 
blocks  with  spaces  left  for  streets  which  were  thus  dedicated  to  the  city 
as  such.  The  dedication  was  not,  however,  accepted  either  by  the  city 
or  the  public  by  use  or  otherwise.  On  March  21,  1900,  she  executed  a 
deed  to  the  city  of  Houston  whereby  in  consideration  of  $1000  cash  she 
conveyed  to  the  city  for  street  purposes  a  strip  of  land  through  her  prop- 
erty eighty  feet  wide  and  extending  from  De  Pelchin  Street  to  the  south 
bank  of  White  Oak  Bayou.  The  purpose  of  the  city  in  acquiring  this 
property  was  to  extend  Houston  Avenue  north  to  White  Oak  Bayou,  and 
across  the  bayou  by  a  bridge  thereafter  to  be  constructed.  Plaintiff 
knew  of  the  purpose  to  extend  the  avenue  and  construct  the  bridge,  but 
not  of  the  intention  to  lower  the  grade  of  the  street  to  the  detriment  of 
her  property. 

After  the  execution  of  this  deed  plaintiff  moved  her  houses  from  the 
land  thus  conveyed  over  to  the  margin  of  the  proposed  street.  The  city 
then  proceeded  to  build  a  bridge  over  White  Oak  Bayou  at  such  a  height 
as  rendered  it  necessary  to  excavate  Houston  Avenue  through  plaintiff's 
property  to  such  a  depth  as  to  render  it  impossible  to  construct  ap- 
proaches to  her  property  from  the  street  side,  whereby  the  value  of  her 
property  was  lessened.  The  construction  of  the  bridge  at  that  height 
and  the  consequent  lowering  of  the  grade  of  the  street  was  a  sound 
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engineering  proposition  and  the  plans  were  made  and  the  work  done 
with  proper  care  and  skill.  Plaintiff's  property  was  not  injured  any 
more  than  was  necessary  in  conducting  the  work  according  to  the  plans 
adopted.  In  determining  the  height  and  length  of  the  bridge,  however, 
the  engineers  were  controlled  by  the  question  of  expense  to  the  city,  a 
bridge  high  enough  to  have  avoided  the  necessity  for  the  excavation 
being  much  longer  and  much  more  expensive. 

Plaintiff  brought  this  suit  to  recover  of  the  city  the  damages  thus 
sustained  to  her  property.  The  city  defended  on  the  grounds:  (1) 
That  for  any  claim  for  damages  resulting  from  a  change  in  the  street 
proper  to  be  made  and  done  with  reasonable  skill  and  care  her  deed  was 
a  bar.  (2)  That  she  knew  when  she  made  the  deed  that  the  work 
would  be  done.  (3)  That  the  city  under  its  charter  powers  had  the 
right  to  make  the  improvement  without  liability  to  adjacent  property 
owners  if  the  work  was  done  with  reasonable  care  and  skill.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  for  plaintiff,  and  defendant  has 
appealed. 

In  support  of  the  first  defense  appellant  advances  the  proposition  that 
where  a  landowner  deeds  to  a  city  land  for  street  purposes  it  is  conclu- 
sively presumed  that  she  assented  to  bear  all  loss  and  take  all  profit 
which  might  incidentally  result  to  the  residue  of  her  property  from  the 
location  and  construction  of  the  street  in  a  proper  manner,  that  is,  an 
ordinarily  careful  and  skillful  construction. 

This  18  undoubtedly  the  rule  as  applied  to  the  construction  of  rail- 
ways over  lands  acquired  for  right  of  way  by  deeds  from  the  owners. 
But  even  if  it  be  conceded  that  it  applies  to  the  sale  of  property  for  street 
purposes,  it  does  not  follow  that  the  doctrine  should  control  this  case. 

On  the  former  appeal  of  this  case  it  was  held  by  the  Court  of  Civil 
Appeals  at  San  Antonio  (74  S.  W.  Kep.,  328)  that  the  facts  showed 
beyond  dispute  that  the  possible  injury  to  the  remainder  of  plaintiff's 
property  was  not  taken  into  consideration  in  planning  the  improvement, 
and  we  think  the  observation  is  equally  true  of  this  record. 

When  plaintiff  deeded  the  property  to  the  city  it  does  not  appear  that 
she  had  any  reason  to  apprehend  that  the  city  would  so  plan  the  im- 
provements as  to  sacrifice  her  property  on  the  altar  of  municipal  econ- 
omy. She  has  as  much  interest  in  the  street  as  those  not  connected  with 
its  dedication.  A  street  is  supposed  to  be  constructed  with  reference  to 
the  welfare  and  convenience  of  those  who  live  along  it  and  have  the  right 
to  its  use.  We  can  perceive  no  distinction  between  this  case  and  the 
case  which  would  have  been  presented  had  the  city  first  established  the 
street  according  to  the  natural  lay  of  the  land,  and  afterwards,  in  an 
effort  to  conform  it  to  the  grade  of  proposed  new  improvements,  had  cut 
it  down  to  the  injury  of  owners  of  property  abutting  on  the  street.  In 
either  case  it  would  amount  to  the  imposing  on  private  owners  of  a  bur- 
den which  properly  should  be  borne  by  the  entire  body  corporate.  To 
justify  the  city's  act  on  the  ground  of  economy  would  be  to  appropriate 
private  property  to  public  use  without  due  compensation. 
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On  the  authorily  of  the  case  cited  we  overrule  the  assigmnentB  ad- 
dressed to  this  phase  of  the  case. 

The  second  defense  is  disposed  of  by  the  fact  that  it  is  not  made  to 
appear  that  plaintiflE  knew  of  the  plan  of  the  proposed  improvement  at 
the  time  of  the  execution  of  the  deed. 

The  third  defense  mentioned  above  is  not  maintainable  upon  any 
ground.  The  Legislature  has  not  the  power  to  clothe  a  city  with  author- 
ity to  appropriate  private  property  for  public  use  without  compensation, 
either  directly  or  indirectly. 

We  shall  not  discuss  in  detail  the  assignments  addressed  to  the  admis- 
sion or  exclusion  of  evidence  or  the  charge  of  the  court.  Such  errors 
as  were  committed  in  the  admission  or  exclusion  of  evidence  are  inma- 
terial  in  the  light  of  the  imdisputed  facts,  and  those  bearing  upon  the 
measure  of  damage  are  hannless. 

It  is  well  settled  that  such  advantages  as  accrued  to  plaintiffs  prop- 
erty in  common  with  other  property  by  virtue  of  the  improvement  can 
not  be  offset  against  the  damage  complained  of,  and  it  is  not  shown  that 
her  property  received  any  especial  advantage  therefrom.  On  the  other 
hand,  it  appears  that  by  reason  of  the  character  of  the  improvements 
her  property  was  practically  cut  off  from  the  street  by  tlie  steep  banks 
caused  by  the  excavation. 

The  charge  of  the  court  fairly  presented  the  material  issues.    For  th<* 

reasons  given  the  judgment  is  afiOrmed. 

Afflrmed, 

ON  MOTION  FOB  REHEARING. 

GILL,  Associate  Justice. — ^We  do  not  desire  to  add  anything  to 
what  has  been  said  in  disposing  of  this  appeal.  We  are  still  of  opinion 
that  no  material  error  was  committed  upon  the  trial. 

In  response,  however,  to  the  suggestion  of  appellants  we  make  a  cor- 
rection which  seems  to  be  regarded  as  important.  We  stated  in  the 
main  opinion  that  appellee  deeded  to  the  city  the  land  in  question  in 
consideration  of  $1000  cash.  The  fact  is  that  there  were  additional 
considerations  of  remission  of  interest  on  delinquent  taxes  and  impaid 
taxes  due  on  the  land  conveyed,  and  the  city  also  relinquished  to  plain- 
tiff a  strip  on  the  west  of  the  tract,  formerly  used  as  a  street.  The  land 
was  conveyed  to  the  city  for  street  purposes  and  to  be  used  as  an  ap- 
proach to  the  bridge.  The  terms  of  the  contract  are  disclosed  by  the 
deed  which  is  in  the  record  and  about  which  there  is  i^o  dispute. 

These  additional  facts  do  not  in  our  opinion  affect  the  correctness  of 
our  former  conclusion.    The  motion  is  overruled. 

Overruled, 

Filed  October  22,  1904. 

Writ  of  error  refused. 
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Fannie  Boehme  v.  Sovereign  Camp  op  the  'IV'oodmen 

OP  THE  World. 

Decided  June  29,  1904. 

Benefit  Certificate — Suicide— Record  of  Coroner'e  inqueet— •  <tvidenoe. 

In  an  action  upon  a  death  benefit  certiflcate,  cental  ling  a  provision 
avoiding  the  certificate  in  case  o(  suicide  within  three  ye&*B  after  its  issu- 
ance, it  was  reversible  error  to  admit  in  evidence  the  record  of  the  inquest 
held  over  deceased  at  which  the  coroner  found  that  death  was  caused  by 
suicide,  the  findings  of  a  coroner's  inquest  not  being  conclusive  of  the  facts 
found. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  Hon. 
J.  C.  Scott. 

A.  C.  Brietz,  W.  T.  Young,  and  7.  B.  Hudson,  for  appellant. 

Doremvs  £  Butler,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  by  appellant  to 
recover  upon  a  death  benefit  certificate  issued  by  appellee  to  Otto 
Boehme,  tiie  deceased  husband  of  appellant,  and  payable  to  her.  The 
appellee  defended  upon  the  ground  that  Otto  Boehme  committed  suicide 
within  three  years  after  the  issuance  of  the  certificate,  and  therefore  the 
certificate  by  its  expressed  terms  was  void.  The  issues  of  suicide  and 
of  accidental  death  are  both  raised  by  the  evidence. 

Upon  the  trial  in  the  court  below  appellee  was  permitted,  over  the 
objection  of  appellant,  to  introduce  in  evidence  the  record  of  the  inquest 
proceedings  held  over  the  body  of  Otto  Boehme  which  contains  a  finding 
by  the  coroner  that  the  deceased.  Otto  Boehme,  committed  suicide. 

This  record  was  clearly  inadmissible  as  evidence  upon  the  issue  of 
suicide,  and  the  action  of  the  trial  court  in  overruling  appellant's  objec- 
tion to  its  introduction  requires  a  reversal  of  the  judgment.  The  find- 
ings of  a  coroner  in  an  inquest  proceeding  have  none  of  the  conclusive 
effects  of  a  judgment.  Such  proceedings  are  designed  by  the  statute  for 
the  purpose  of  aiding  in  the  detection  of  crime,  and  the  findings  of  the 
coroner  are  never  admissible  as  evidence  of  the  truth  of  the  facts  found. 
If  the  finding  of  the  coroner  that  Otto  Boehme  committed  suicide  could 
for  any  purpose  be  given  the  effect  of  a  judgment,  such  finding  would 
not  be  admissible  against  appellant,  because  she  was  not  a  party  to  the 
proceedings.    McCamant  v.  Roberts,  66  Texas,  260. 

For  the  error  above  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Revined  and  remanded. 
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W.  V.  Clark  v.  Mrs.  M.  E.  English  et  al. 

Decided  June  29,  1904. 

Administration — Notice — ^Year's  Support  of  Widow. 

Where  the  widow  of  deceased  had  no  notice  of  the  pendency  of  admin- 
istration of  her  husband's  estate  until  it  had  been  sold  and  the  proceeds 
expended  to  meet  a  debt  owed  by  deceased  to  the  administrator  and  to 
defray  expenses  of  administration,  she  could  recover  of  the  administrator 
the  sum  for  which  the  property  sold  in  satisfaction  of  her  allowance  for  a 
year's  support. 

Appeal  from  the  District  Court  of  Houston.  Tried  below  before  Hon. 
John  Young  Gooeh. 

Moore  &  Newman,  for  appellant. 

No  briefs  for  appellees. 

GILL,  Associate  Justice. — On  the day  of ,  18 — ^  6.  T. 

English  died.  He  was  at  the  time  of  his  death  the  owner  of  180  acres 
of  unimproved  land  (in  his  separate  right)  and  one  horse.  His  only 
indebtedness  was  a  promissory  note  payable  to  W.  V.  Clark  for  the  sum 
of  $92.04.  After  his  death  his  widow,  M.  E.  English,  agreed  to  sell 
Clark  enough  of  the  land  to  satisfy  the  debt,  but  finding  that  she  had 
no  authority  to  make  the  deed  the  agreement  was  abandoned.  There- 
after and  within  four  years  of  English's  death  Clark  qualified  as  admin- 
istrator of  English's  estate  and  proceeded  to  admmister  it  through  the 
probate  court  of  Houston  County.  For  the  purpose  of  paying  the  Clark 
note  and  the  expenses  of  administration  Clark  procured  an  order  to 
sell  the  land.  It  was  thereafter  sold  to  Stokes  &  Collins  for  $225.50, 
which  sale  being  reported  to  the  court  was  duly  confirmed.  They  there- 
after sold  it  to  the  Louisiana  and  Texas  Lumber  Company.  Though 
English  left  a  widow  and  several  minor  children,  no  application  was 
made  for  an  allowance  for  a  year's  support  for  them  and  no  such  allow- 
ance was  made.  As  found  by  the  trial  court  $600  was  a  reasonable 
allowance  therefor. 

The  widow  had  no  actual  notice  of  the  pendency  of  the  administra- 
tion until  a  short  while  before  the  bringing  of  this  proceeding.  When 
she  learned  of  it  and  of  the  sale  of  the  land  she,  acting  for  herself  and 
minor  children,  obtained  from  the  District  Court  a  writ  of  certiorari 
for  the  revision  of  the  order  for  the  sale  of  the  land  and  to  recover  of 
Clark  in  satisfaction  of  her  allowance  for  a  year's  support  the  sum  he 
received  therefor.  She  made  the  purchasers  parties,  as  also  the  lumbar 
company. 

The  trial  court  upon  hearing  the  proof  found  the  facts  substantially 
as  above  stated,  and  decreed  that  plaintiflb  should  recover  of  Clark  the 
nmount  received  by  him  from  the  sale  of  the  land,  but  that  she  take 
nothing  from  the  other  defendants. 
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Clark  has  appealed  and  complains  of  the  judgment  of  the  trial  court 
chiefly  on  the  ground  that  the  record  does  not  support  the  finding  that 
Mrs.  English  did  not  authorize  the  administration  and  waive  her  right 
to  an  allowance. 

We  are  of  opinion  the  findings  of  the  trial  court  are  supported  by  the 
record  and  that  his  law  conclusions  are  correct. 

Finding  no  error  in  the  record^  the  judgment  is  affirmed. 

Affirfned^ 
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W.  A.  Nabours  bt  al.  v.  A.  P.  McCord  et  al. 

Decided  June  3,  1903. 

1w— Trust— Assignee  Acquiring  Title  Through   His  Own  Sale— Charge. 

In  a  suit  by  accepting  creditors  to  set  aside  a  sale  of  property  of  an 
insolvent  by  his  asslgrnee  who  had  acquired  title  thereunder,  it  was  error 
to  charge  that  such  sale  was  valid  if  the  purchaser  had  not  bound  hinnself 
to  let  the  assignee  take  the  property  at  the  amount  of  his  bid.  but  had 
merely  purchased  under  a  guaranty,  made  by  such  true  tee  in  good  faith  and 
for  the  purpose  of  havii^g  the  whole  property  bring  a  fair  price,  to  take  a 
part  of  the  same  off  his  hands.     (Key,  J.,  dissenting.) 

2^-^ame. 

It  was  error  and  a  charge  on  the  effect  of  evidence  to  single  out  one 
circumstance  in  the  transaction  and  Instruct  as  to  its  legal  ^ect  instead  of 
leaving  it  to  be  considered,  in  connection  with  all  the  other  facts,  on  the 
issue  as  to  the  motives  actuating  the  trustee  in  making  the  sale. 

3. — ^Trustee  Purchasing  at  His  Own  Sale. 

The  purchase  by  a  trustee,  Indirectly,  at  his  own  sale  condenmed  and 
such  case  distingished  from  those  of  public  sales  by  order  of  court  and  sub- 
ject to  its  confirmation,  and  from  those  of  purchasers  by  a  trustee  from  the 
beneficiary  or  by  a  beneficiary  from  the  trustee. 

4. — Same— Sale  on  Credit — Guaranty  by  Trustee^Executory  Contract. 

Where  the  sale  by  a  trustee  was  on  credit,  retaining  title  and  posses- 
sion till  payment,  it  was  merely  executory;  and  an  agreement  by  the  trustee 
to  take  certain  property  from  the  purchaser  at  his  bid,  under  which  such 
trustee  advanced  the  purchase  price  and  conveyed  and  delivered  the  prop- 
erty to  a  third  party  for  his  own  benefit,  was  'ndirectly  a  sale  to  himself,  and 
voidable  at  the  election  of  the  beneficiaries  of  the  trust,  irrespective  of  good 
faith. 

Error  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott. 

Justice  Streetman  being  disqualified  to  sit  in  this  case,  T.  B.  Coduan^ 
Esq.,  was  appointed  and  qualified  as  Special  Associate  Justice. 

D.  W.  Doom,  W.  K.  Homan,  Hefley,  McBride  &  Watson,  and  Eih- 
Bridge  &  Baker,  for  plaintiffs  in  error. 

Fori  &  Chambers,  J,  M.  Ralston,  T,  8.  Henderson,  M.'J.  Moore, 
Crane,  Oreen  &  Wharton,  and  JV.  H.  Tracey,  for  defendants  in  error. 

COCHRAN,  SPECIAL  Associate  Justice. — ^The  plaintiffs  in  error, 
Nabours  and  others,  brought  this  suit  for  their  own  use  and  for  the  use 
of  all  other  accepting  creditors  of  W.  P.  and  P.  M.  Crawford  under  a 
deed  of  assignment  made  to  defendants  McCord  and  Henderson  as  as- 
signees, naming  as  defendants  the  assignees  and  their  bondsmen  and  the 
Milam  County  Oil  Mill  Company.  At  the  trial  the  plaintiffs  dismissed 
their  suit  as  against  the  defendants  Henderson  and  the  bondsmen,  and 
upon  the  verdict  of  a  jury  for  the  remaining  defendants,  judgment  was 
accordingly  entered,  from  which  the  plaintiffs  have  sued  out  this  writ 
of  error.  The  suit  as  against  McCord  is  predicated  upon  the  charge  of 
breach  of  duty  on  his  part  in  negotiating  and  making  a  pretended  sale 
of  part  of  the  assigned  estate  to  a  third  party  under  circumstances  con- 
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templating  a  retransfer  to  him  followed  by  such  transfer  and  subse- 
quent appropriation  of  the  property  to  his  own  use. 

The  property  which  it  is  alleged  that  McCord  thus  acquired  consisted 
of  stock  in  the  defendant  oil  mill  of  the  par  value  of  $24,200,  an  undi- 
vided interest  of  1300  acres  of  land  in  Jeffereon  County,  a  like  interest 
of  1000  acres  in  Milam  County  and  a  one-half  interest  in  five  notes  of 
the  face  value  of  $5743.76  secured  by  a  vendor's  lien  on  510  acres  of 
land  in  Milam  County. 

The  Oil  Mill  was  made  defendant  for  the  purpose  of  protecting  the 
rights  of  creditors  in  the  above  stock  pending  this  suit  as  to  the  pay- 
ment of  dividends  and  otherwise. 

The  plaintiflfs  in  error  seek  a  reversal  of  the  judgment  upon  three 
grounds,  viz:  (1)  error  in  the  court's  charge  as  given;  (2)  error  in  re- 
fusing a  special  charge  asked;  and,  (3)  error  in  refusing  to  set  aside  the 
verdict  on  motion  for  a  new  trial  because  contrary  to  the  evidence. 

It  is  sufficient  for  the  purposes  of  this  opinion  to  find  the  facts  of  the 
case  as  shown  by  the  record  to  be : 

1.  W.  P.  Crawford  and  P.  M.  Crawford,  bankers  at  Cameron,  Texas, 
under  the  firm  name  of  'TMLilam  County  Bank,''  failed  in  business  March 
16,  1896,  owing  debts  secured  to  the  amount  of  $45,190.97,  and  unse- 
cured in  the  sum  of  $79,619.40.  On  that  day  they  executed  a  statutory 
deed  of  assignment  naming  McCord  and  Henderson  as  assignees,  who 
qualified  on  the  following  day  and  proceeded  with  the  administration  of 
the  trust  until  they  filed  their  final  report  on  June  23,  1900. 

2.  This  report  shows  that  the  remnant  of  the  estate  consisting  of 
the  property  sued  for  and  other  lands  and  chattels  was  sold  to  C.  W. 
Lawrence  on  May  5,  1897,  for  the  sum  of  $22,500.  That  the  total  re- 
ceipts were  $90,271.21,  a  large  part  of  which  was  used  in  redeeming 
such  of  the  assets  held  in  pledge  as  were  thought  to  be  to  the  interest 
of  tlie  estate,  and  the  balance,  after  paying  expenses,  was  sufficient  to 
pay  five  dividends  aggregating  forty  and  82-100  per  cent  to  the  unse- 
cured creditors  who  had  filed  claims  amoimting  to  $76,624.22  leaving 
unpaid  practically  59  per  cent  of  these  claims  or  more  than  $45,000. 

3.  The  plaintiffs  were  among  those  accepted  imder  the  deed  of  as- 
signment, filed  their  claims  duly  verified  as  required  by  law,  and  have 
rights  entitling  them  to  prosecute  this  suit. 

4.  The  facts  connected  with  the  sale  to  Lawrence  as  disclosed  by  the 
testimonv  of  himself  and  Balston  and  other  witnesses  for  the  defend- 
ants,  are  as  follows:  Lawrence  and  one  Sprinkle  had  for  some  time 
been  considering  the  joint  purchase  of  the  remnant  of  the  assets  after 
the  assignees  had  indicated  a  desire  to  close  the  administration  by  sale 
in  bulk,  if  necessary,  and  had  made  a  list  of  what  remained  and  attached 
a  value  or  selling  price  to  certain  articles,  among  which  was  the  prop- 
erty in  controversy.  Kalston  and  his  law  partner  were  employed  by 
these  parties  under  an  agreement  that  Lawrence  and  Sprinkle  should 
furnish  the  money  to  make  the  purchase  and  the  lawyers  were  to  assist 
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in  making  collections  and  sales,  and  the  net  profits,  after  repaying  the 
money  advanced  and  interest,  were  to  be  equally  divided. 

Mr.  Henderson,  as  one  of  the  assignees,  appears  to  have  been  anxious 
to  close  out  the  assets,  and  received  a  bid  of  about  $20,500  for  the  rem- 
nant from  one  Hefley.  Notice  of  this  reached  Lawrence  and  Ralston 
and  tliey  began  to  consider  what  amount  they  would  offer.  There  is  no 
evidence  that  the  bid  made  by  Hefley  was  his  final  offer,  and  it  is  shown 
that  as  soon  as  he  heard  of  the  deal  with  Lawrence  for  $22,500  he  offered 
him  $2000  for  his  bargain. 

Lawrence  did  not  want  to  buy  the  oil  mill  stock  and  the  other  prop- 
erty sued  for  to  which  values  were  affixed  in  the  list,  and  objected  par- 
ticularly to  the  stock.  Ralston,  who  lived  with  McCord  and  was  re- 
lated to  him,  told  him^of  Lawrence's  objections,  to  which  McCord  re- 
plied, as  shown  by  Ralston's  testimony,  "The  oil  mill  stock  is  worth 
that  much  money  ($8000)  and  ought  to  sell  for  that  much  money,  and 
if  he  makes  a  proper  bid  and  gets  the  oil  mill  stock  and  wants  to  sell 
it  for  that  amoimt  I  can  get  him  a  purchaser  for  it  at  that.'* 

Ralston  states  that  in  talking  with  Lawrence  the  next  day  he  stated 
to  him  "that  we  need  not  be  afraid  of  not  being  able  to  turn  the  oil 
mill  stock  if  we  wanted  to  at  that  price;  that,  if  we  bought  it,  a  party 
told  me  that  he  would  have  a  purchaser  for  it  at  that  price  if  he  [we] 
wanted  to  sell  it.'*  Ralston  did  not  tell  Lawrence  who  made  the  state- 
ment, and  the  only  inquiry  made  by  Lawrence  was,  if  the  party  was  re- 
sponsible and  could  be  relied  on.  He  then  raised  objections  to  the 
other  properties  sued  for.  This  was  also  reported  to  McCord  by  Ral- 
ston. The  same  assurances  being  given  and  reported  back  to  Lawrence, 
he  concluded  that  he  would  be  safe  in  making  an  offer  of  $22,500  for 
the  remaining  assets,  provided  he  could  get  terms.  The  record  does  not 
show  what  terms  were  asked  but  the  contract  as  closed  resulted  in  the 
assignees  giving  him  until  June  1  to  pay  $8500  and  until  October  15  to 
pay  the  remaining  $14,000,  they  to  retain  possession  of  everything  and 
to  surrender  the  different  items  to  him  as  he  was  able  to  realize  upon 
them  and  pay  their  list  value. 

A  written  proposition  was  then  drawn  to  the  above  effect  and  carried 
by  Lawrence  to  Henderson,  who  objected  to  signing  an  acceptance  of  it 
until  he  could  consult  with  McCord.  Being  assured  by  Lawrence  that 
if  it  was  not  satisfactorv  to  McCord  the  trade  would  not  be  closed.  Hen- 
derson  signed  the  paper  and  it  was  subsequently  signed  by  McCord,  but 
the  date  of  his  doing  so  is  not  shown. 

While  Lawrence,  in  giving  his  view?  as  to  the  effect  of  what  occurred 
in  connection  with  the  contract,  states  that  he  did  not  know  who  the 
party  was  that  <?ave  the  assurance  or  guaranty  of  a  purchaser  to  Ral- 
ston, and  that  there  was  no  contract  or  agreement  expressed  or  implied 
that  he  was  buying  for  McCord  or  was  to  retransfer  any  part  of  the 
property  to  him,  he  nevertheless  says,  "but  for  the  guaranty  he  would 
not  have  bought"  the  stock  and  other  property  sued  for;  that  he  made 
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the  inquiry  as  to  the  responsibility  of  the  party  because  he  "felt  or  ex- 
pected that  he  would  sell  that  stuff  to  that  man"  and  wanted  to  know 
if  he  was  able  to  carrv  out  his  contract ;  that  he  did  not  want  to  handle 
this  part  of  the  property  because  he  did  not  think  there  was  anything  in 
it ;  that  after  the  contract  was  closed  he  paid  but  little  attention  to  the^^o 
items  of  property  because  he  expected,  in  pursuance  of  that  guaranty, 
for  them  to  be  taken  off  his  hands. 

This  witness  further  states  that  "after  the  trade  was  closed  I  saw  Mr. 
Ralston  about  his  land  and  I  insisted  on  it  being  closed  up;  these  were 
matters  that  I  thought  were  important  and  should  be  closed  up." 

Lawrence  testifies,  that  when  he  made  the  proposition  to  buy  Sprinkle 
was  interested  with  him ;  that  he  went  to  Sprinkle,  told  him  there  was 
not  enough  in  the  trade  for  three,  and  offered  to  withdraw  in  his  favor, 
but  that  Sprinkle  declined  the  offer  and  withdrew  from  the  transaction. 

5.  The  record  shows  that  after  signing  the  contract  of  sale  and  while 
the  mill  stock  still  remained  in  the  possession  of  the  assignees,  McCord 
borrowed  $8000  from  one  Flato,  in  Kansas  City,  with  which  to  pay  for 
this  stock,  agreeing  to  hypothecate  the  same  as  security,  and  that  on  May 
27,  the  stock  still  remaining  with  the  assignees,  Lawrence  by  Ralston's 
direction  indorsed  the  certificates  to  Flato,  and  his  check  to  McCord  for 
$8000  was  used  to  pay  for  the  stock,*  Lawrence  testifying  that  this  was 
the  only  time  he  ever  had  his  hands  upon  this  stock.  He  also  testifies 
that  he  never  had  possession  of  the  Steele  notes  sued  for,  and  having 
directed  Ralston  to  call  on  the  "guarantor"  he  paid  very  little  attention 
to  what  became  of  these  items  and  only  signed  such  transfers  as  Ral- 
ston prepared. 

Ralston  testifies  that  on  May  20  he  called  upon  McCord  to  produce 
a  purchaser  for  the  mill  stock  and  this  he  said  he  would  do  and  on  the 
27th  directed  it  to  be  indorsed  to  Flato  and  when  he  asked  him  who  the 
lands  should  be  sold  to,  he  said  "he  didnH  know  yet  but  that  he  would 
be  responsible  for  it,  considered  it  was  sold  to  him." 

It  appears  that  McCord  in  this  way  became  responsible  for  and  paid 
to  himself  $8000  for  the  mill  stock  and  $2500  for  the  other  properties, 
but  as  to  how  and  when  this  last  payment  was  made  is  not  shown. 

6.  The  record  shows  that  McCord  and  Henderson,  as  assignees,  exe- 
cuted a  deed  conveying  to  Lawrence  seven  different  parcels  of  land, 
among  them  the  two  tracts  involved  in  this  suit.  This  deed  bears  date, 
May  5, 1897,  was  acknowledged  May  7,  1897,  and  filed  for  record  August 
3,  1897,  but  it  is  not  shown  when  it  was  in  fact  delivered  to  Lawrence. 
The  consideration  recited  in  the  two  notes  of  Lawrence  for  $8500  due 
June  1,  1897,  and  $14,000  due  October  15,  1897,  and  the  ini^trument 
expressly  retains  the  vendor's  lien  on  all  of  the  lands  conveyed  except 
the  two  tracts  here  sued  for,  on  which  tracts  the  vendor^s  lien  was  ex- 
pressly waived. 

The  Steele  notes  were  conveyed  by  a  separate  instrument,  dated  May 
10,  1897,  but  not  acknowledged  until  March  15,  1898.     k%  to  when  this 
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document  was  written  and  delivered,  the  record  is  silent.  It  appears, 
however,  that  Steele,  on  January  4,  1898,  conveyed  the  land,  one-half  to 
McCord  in  satisfaction  of  his  interest  in  the  notes. 

The  record  shows  a  deed  from  Lawrence  to  McCord  conveying  the 
Jefferson  County  land,  dated  May  31,  1898,  and  a  conveyance  of  the 
same  land  by  McCord  to  another  pfirty,  dated  September  19,  1898,  for 
the  sum  of  $2166  paid,  of  which  McCord  received  net  $2000.  The  title 
to  the  other  tract  of  land  remained  in  the  name  of  Lawrence  until  No- 
vember 22,  1898,  when  he  executed  a  deed  conveying  the  same  to  P.  J. 
and  W.  R.  Fitzwilliam,  the  only  consideration  recited  being  the  settle- 
ment of  the  note  for  $10,000  given  by  F.  M.  to  W.  F.  Crawford  and 
which  was  secured  by  vendor's  lien  on  the  land. 

7.  We  find  that  when  the  contract  of  sale  was  made  with  Lawrence, 
a  separate  bidder  for  the  interest  of  1000  acres  in  Milam  County  had 
indicated  to  McCord  a  willingness  to  take  this  property  at  the  price 
asked  for  it.  That  this  occurred  on  April  30,  1897,  and  this  party  had 
returned  to  his  home  to  arrange  for  the  purchase  money,  and  after  so 
arranging  for  about  one-half  of  the  agreed  price  he  heard  that  the  land 
had  been  sold.  We  also  find  that  Flato  had  indicated  a  disposition  to 
buy  the  oil  mill  stock  at  one-third  of  its  face  value.  The  record  does 
not  show  that  these  items  of  property  had  any  connection  with  each 
other,  or  with  the  balance  of  the  estate,  so  as  to  require  that  all  should 
be  sold  together ;  and  we  therefore  find  that  the  giving  of  the  guaranty 
or  assurance  by  McCord  was  not  necessary  under  the  circumstances  to 
secure  a  bidder  for  these  properties,  since  there  was  no  time  fixed  or  re- 
quired within  which  the  sale  should  be  made. 

8.  While  the  record  discloses  by  the  direct  testimony  of  W.  F.  Craw- 
ford, an  agreement  entered  into  between  him  and  McCord  prior  to  the 
sal6  to  acquire  the  property  sued  for  through  Lawrence  in  the  manner 
it  was,  and  a  corroboration  of  this  witness  by  the  declaration  of  McCord 
to  Ralston  after  the  sale  that  Crawford  was  interested  with  him  in  the 
lands^  and  other  facts  and  circumstances  in  support  of  this  contention, 
we  have  not  thought  it  necessary  to  refer  to  this  branch  of  the  case, 
preferring  to  make  our  findings  upon  the  undisputed  facts  and  the  tes- 
timony of  Ralston  and  Lawrence  and  other  witnesses  produced  by  the 
defendant. 

We  feel  called  upon  to  remark  that  defendant  McCord  did  not  testify 
at  the  trial  and  the  record  offers  no  explanation  for  his  failure  so  to  do. 

Conclusions  of  Law. — The  charge  complained  of,  and  in  giving  which, 
we  think  there  was  error,  was  as  follows :  ^'Although  an  assignee  would 
have  no  right  to  make  an  agreement  with  a  proposed  purchaser  of  the 
property  of  an  assigned  estate  by  which  the  purchaser  was  bound  to  sell 
to  such  assignee  any  portion  of  the  property  after  his  purchase,  yet  such 
assignee  in  order  to  procure  an  advantageous  sale  of  the  properly  would 
have  the  right  to  guarantee  to  such  prospective  purchaser  a  sale  of  cer- 
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tain  of  such  assets  at  a  designated  price.  So  if  you  believe  from  the 
evidence  that  the  defendant  McCord,  in  good  faith,  for  the  purpose  f)f 
having  the  property  bring  a  fair  price,  and  not  with  a  view  to  his  own 
benefit  as  purchaser  thereof,  but  as  an  inducement  to  Lawrence  to  buy 
the  property  at  a  fair  price,  caused  the  statement  to  be  made  to  Law- 
rence that  a  purchaser  would  be  furnished  who  would  take  the  property 
off  his  hands,  should  he  wish  to  sell  it,  at  the  price  Lawrence  gave  for 
it,  then  said  statement  would  not  vitiate  the  sale,  provided  Lawrence 
was  under  no  promise,  express  or  implied,  to  allow  McCord  to  take  the 
benefit  of  his  purchase;  and  if  you  believe  that  Lawrence  purchased 
said  property  under  said  circumstances,  and  afterwards  in  pursuance 
of  said  statement  sold  a  portion  of  said  property  to  said  McCord,  said 
sale  to  Lawrence  and  by  him  to  McCord  would  be  valid  and  you  will 
find  for  defendants." 

This  charge  should  not  have  been  given,  because  in  our  opinion  it  was 
a  charge  upon  evidence  and  an  instruction  as  to  the  legal  effect  of  one 
circumstance  in  the  transaction  which  should  have  been  left  to  the  jury 
in  connection  with  all  other  facts  and  circumstances  in  the  case,  on  the 
issue  as  to  whether  MdCord  in  making  the  contract  to  sell  was  actuated 
by  motives  of  self-interest  and  a  desire  to  acquire  trust  property  indi- 
rectly through  Lawrence.  Occupying  a  position  of  trust  for  the  benefit 
of  creditors,  who  had  no  voice  in  his  selection  or  appointment,  and  in- 
vested with  a  very  broad  discretion  under  the  law,  McCord  should  be 
held  to  the  use  of  the  most  jealous  care  for  the  interests  of  those  whom 
it  was  his  duty  to  serve,  and  can  not  be  permitted  to  have  a  personal  in- 
terest in  opposition  thereto.     2  Pomeroy's  Equity,  sec.  1077. 

When  a  trustee  is  found  with  trust  property  in  his  hands  which  he  is 
charged  to  have  sold  in  breach  of  his  duty,  and  to  have  repurchased  for 
himself,  the  burden  of  showing  the  fairness  and  regularity  of  his  con- 
duct is  upon  him,  and  if  wrongful  the  fact  that  his  vendee  may  have 
been  innocent  of  the  fraud  and  had  no  conscious  participation  in  it  will 
not  protect  him.  Ellis  v.  Singleton,  45  Texas,  41 ;  Everett  v.  Henry, 
67  Texas,  404 ;  Perry  on  Trusts,  sees.  222  and  830. 

It  is  the  fraud  or  wrongdoing  of  the  trustee  which  gives  a  right  of 
action  to  those  for  whom  he  is  acting,  and  the  concurrence  or  participa- 
tion of  a  third  party  is  not  an  essential  feature  in  it.  McCord  was  a 
trustee  to  sell  the  trust  property  to  the  best  advantage.  This  the  law 
says,  can  only  be  done  when  he  has  no  self-interest  to  promote.  A  di- 
rect sale  to  himself  is  a  patent  fraud  and  is  easy  of  solution.  When 
the  sale  is  indirect,  while  it  may  be  and  usually  is  difficult  to  bring  the 
case  clearly  within  fixed  rules  and  say  that  this  or  that  state  of  facts 
establishes  an  indirect  sale,  the  principles  of  law  which  govern  the  one 
ease  are  the  same  as  in  the  other. 

The  law  is  well  settled  that  when  a  trustee  is  charged  with  becoming 
the  purchaser  at  his  own  sale  he  can  not  defend  on  the  ground  of  his 
own  good  faith  by  showing  that  he  was  paid  full  value  for  the  property 
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and  that  in  the  particular  case  no  injury  has  resulted.  McLaiiry  v. 
Miller,  64  Texas,  382;  Perry  on  Trusts,  sec.  197. 

While  the  charge  of  the  court  in  the  main  recognizes  these  principles, 
the  paragraph  complained  of  makes  the  case  turn  on  a  sale  to  Lawrence 
and  a  promise,  express  or  implied,  on  his  part  to  reconvey  to  McCord, 
and  states  that  the  giving  of  a  guaranty  in  order  to  obtain  a  fair  price 
would  be  legal  even  if  the  property  was  subfcquently  reconveyed  to  Mc- 
Cord in  pursuance  of  the  agreement  by  which  the  guaranty  was  given. 

If  the  good  faith  of  a  purchase  by  a  trustee  at  his  own  sale  and  the 
payment  of  full  value  is  no  defense  in  one  case  we  fail  to  see  that  good 
faith  through  a  guaranty  resulting  in  the  acquisition  of  the  property 
by  the  trustee  can  change  the  rule.  The  giving  of  the  guaranty  may 
have  been  in  the  utmost  good  faith  so  far  as  getting  Lawrence  to  pay 
a  fair  price  for  the  property  is  concerned,  yet  it  may  be  a  means,  and 
perhaps  have  been  the  only  means,  by  which  the  trustee  could  hope  to 
acquire  the  property. 

The  case  at  bar  may  serve  as  an  illustration.  The  mill  stock  may 
have  had  an  intrinsic  value  above  the  $8000  asked  for  it  and  the  trustee 
alone  have  known  this,  or  it  may  have  had  a  value  to  him  in  controlling 
the  management  of  the  corporation,  or  otherwise.  Lawrence  wants  to 
buy  the  other  property  but  does  not  want  this  stack  and  no  one  but  the 
trustee  may  want  it.  While  Lawrence  is  hesitating  about  making  an 
offer  the  trustee  causes  the  assurance  or  guaranty  of  a  purchaser  to  be 
communicated.  No  promise  to  hold  the  stock  for  him  is  asked.  In- 
deed, why  should  there  be  when  the  trustee  in  fixing  the  time  of  pay- 
ment requires  that  a  sum  about  equal  to  the  price  of  this  stock  shall  be 
paid  in  less  than  thirty  days  and  knows  that  the  purchaser  expects  to 
pay  by  converting  the  assets  into  money;  what  could  be  more  certain 
than  that  he  would  be  called  upon  to  produce  a  purchaser — ^'^make  his 
guaranty  good" — and  thus  by  necessary  sequence  he  becomes  the  pur- 
chaser. The  good  faith  as  to  making  the  stock  bring  the  price  asked  is 
perfect  but  the  giving  of  the  guaranty  becomes  the  direct  means  of  ac- 
quiring the  property. 

The  charge  would  require  that  the  purchaser  should  be  under  prom- 
ise to  reconvey  to  the  trustee  as  a  condition  necessary  to  render  the  sale 
invalid.  This  rule  might  apply  if  the  suit  was  against  the  purchaser. 
But  if  the  purpose  or  intent  of  the  trustee  in  making  the  sale  was  to 
wrong  the  beneficiaries  by  becoming  the  owner  of  the  trust  property 
through  Lawrence,  by  means  of  the  guaranty,  and  the  trustee  does  be- 
come the  owner,  the  trust  in  the  property  is  revived.  The  wrong  need 
not  be  attended  with  pecuniary  loss  to  the  beneficiary  or  personal  gain 
to  the  trustee.     It  consists  in  doing  what  the  law  says  he  can  not  do. 

The  vice  in  the  transaction,  if  any  there  be,  must  depend  upon  mo- 
tives of  self-interest  actuating  the  trustee  in  making  the  contract  of 
sale,  and  if  there  is  to  be  any  fixed  rule  of  law  applicable  to  the  giving 
of  a  guaranty  to  the  purchaser  by  a  trustee  in  making  a  sale,  followed 
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by  a  repurchase  of  the  property  by  the  trustee,  it  should  be  a  rule  of 
censure  and  not  of  encouragement,  because  of  the  danger  of  abuse  by 
the  trustee  of  his  discretion  in  choosing  the  time  and  terms  of  sale  and 
the  person  to  be  favored  by  his  guaranty. 

We  need  not  go  to  the  extent  of  holding  that  a  guaranty  against  loss 
given  by  the  trustee  to  the  intending  purchaser  would,  in  a  given  case, 
per  se,  invalidate  the  sale.  What  we  do  hold  is,  that  it  is  at  most  but 
a  circumstance,  proper  to  be  considered  as  evidence  in  connection  with 
all  other  facts  and  circumstances  connected  with  the  transaction.  li^ 
probative  force  must  be  left  to  the  jury,  for  while  it  may,  under  the 
circumstances  of  one  case,  have  little  or  no  bearing  in  proof  of  the 
chapge  that  the  trustee  became  the  purchaser  indirectly  at  his  own  sale, 
it  may  under  other  circumstances  and  surroundings  be  a  circumstance 
cogent  and  convincing  that  the  guaranty  was  but » an  artifice  or  indirect 
means  by  which  the  trustee  becomes  invested  with  trust  property. 

Counsel  for  defendant  in  error  rely  upon  the  case  of  Ives  v.  Ashley, 
97  Mass.,  298,  as  sustaining  the  charge  of  the  court.     We  have  carefully 
considered  the  opinion  in  that  case  and  are  not  inclined  to  follow  it,  or 
hold  it  applicable  to  the  facts  of  this  case.     The  question  before  the 
court  was  as  to  the  effect  of  a  guaranty  given  by  an  administrator  prior 
to  a  sale  made  by  him  at  public  auction.     We  must  assume  that  such  ft 
sale  was  made  by  order  of  court  and  subject  to  its  approval.     While  it 
may  be  safe  to  permit  an  administrator  to  become  the  purchaser  of 
property  thus  sold  by  him  at  public  sale,  through  his  personal  guaranty 
to  the  purchaser,  the  powers  of  an  assignee  in  making  a  sale  under  our 
assignment  laws,  when  the  sale  is  made  privately  and  he  may  choose  the 
time  to  sell,  the  person  to  buy,  and  fix  the  terms  of  sale  at  his  own  dis- 
cretion, are  so  entirely  different  from  a  public  sale  ordered  and  approved 
by  the  court,  that  we  are  unwilling  to  open  the  door  to  possible  fraud 
by  announcing  as  a  fixed  rule  that  a  guaranty  followed  by  a  trustee's 
purchase  would  be  valid  as  a  matter  of  law.     The  exception  to  the  gen- 
eral rule  announced  by  some  courts  which  permits  a  trustee  under  some 
circumstances  to  become  interested  in  the  purchase  of  trust  property, 
rests  upon  the  fact  that  it  is  made  under  the  control  of  a  court  or  its 
officers,  and  is  therefore  public  and  free  from  suspicion  or  opportunity 
for    fraud   by   the   trustee.     27    Am.    and    Eng.    Enc.    of   Law,    210. 
This  exception  is  not  a  settled  rule  and  courts  of  the  highest  authority 
deny  its  application.     Davoue  v.  Fanning,  2  Johns.  Ch.,  252,  and  cases 
cited. 

Fraud  and  wrongdoing  by  persons  occupying  positions  of  trust  and 
confidence  have  always  been  the  subject  of  the  most  jealous  care  on  the 
part  of  courts  of  equity,  and  where  the  sale  has  been  made  indirectly 
to  the  trustee  it  would  be  difficult,  if  not  impossible,  to  lay  down  a  rule 
which  would  apply  to  each  case ;  and  when  the  transaction  is  to  be  re- 
viewed by  a  jury  under  a  charge  from  the  court,  where  there  is  no  fixed 
rule  applicable  to  the  particular  facts,  a  charge  which  assumes  that  ou^e 


512  Nabours  v.  McCord. 

fact  or  state  of  facts  would  constitute  fraud  and  invalidate  the  sale,  or 
would  not  do  so  and  that  the  sale  is  valid,  invades  the  province  of  the 
jury  and  would  be  a  charge  upon  the  weight  of  evidence. 

The  law  seeks  to  remove  all  temptation  from  .the  trustee  and  often 
disapproves  of  his  acts,  performed  in  apparent  good  faith,  because  of 
the  danger  of  collusion,  and  to  avoid  inquiry  into  the  intricacies  of  hi- 
motives  and  conduct,  in  which  evil  would  often  escape  detection  and  the 
truth  be  discovered,  if  at  all,  at  great  disadvantage. 

Holding  as  we  do  that  the  giving  of  the  guaranty  was  not  a  proper 
subject  to  be  singled  out  and  charged  upon  by  the  court,  disposes  of 
the  error  claimed  as  to  the  refusal  of  a  special  charge  upon  the  same 
subject  asked  by  the  plaintiffs,  presenting  what  we  would  otherwise  hold 
to  be  a  correct  proposition  of  law. 

In  view  of  another  trial,  it  is  our  opinion  that  the  evidence  raises  the 
question  of  executory  or  executed  contract  of  sale,  and  that  the  court 
erred  in  treating  the  transaction  with  Lawrence  as  a  sale. 

The  rule  seems  to  be  well  settled  that  while  a  trustee  may  buy  prop- 
erty, which  he  has  once  fairly  sold  in  his  fiduciary  relation,  after  the 
sale  has  been  completed  and  the  title  vested  in  the  purchaser,  yet  if  only 
a  contract  for  the  sale  of  the  property  has  been  entered  into,  and  the 
transaction  remains  in  fieri  and  the  title  has  not  finally  vested  in  the 
purchaser,  his  relation  to  the  property  as  trustee  his  not  ceased,  and 
the  same  disqualification  to  buy  or  acquire  an  interest  in  the  property 
exists  in  such  case  as  in  a  purchase  from  himself  in  the  first  instance. 
Cook  V.  Berlin  Woolen  Mill  Co.,  43  Wis.,  433. 

The  reason  for  the  rule  seems  to  be,  that,  if  the  contracting  purchaser 
becomes  dissatisfied  with  his  trade  or  be  unable  to  carry  it  out,  and  there 
should  exist  any  reason  why  the  trustee  should  want  to  possess  himself 
of  the  property,  he  should  be  required  to  give  the  cestui  que  trust  the 
benefit  of  it  and  cancel  the  trade,  instead  of  purchasing  for  his  own  in- 
terest. This  rule  applies  with  special  force  to  the  mill  stock  and  to  the 
Steele  notes  converted  by  McCord  into  the  land  for  which  they  were 
given,  for  the  reason  that  it  appears  from  the  evidence  that  the  only 
right  which  Lawrence  ever  had  in  these  properties  was  based  upon  his 
contract  of  purchase,  and  that  the  title  to  these  had  not  become  vested 
in  him  prior  to  the  time  that  McCord  was  called  upon  to  take  them 
under  his  assurance  of  purchaser  or  guaranty  against  loss. 

In  addition  to  the  authorities  cited,  it  occurs  to  us  that  the  right  which 
the  creditors  had  to  object  to  the  sale  to  Lawrence  because  made  on 
credit  or  for  other  reasons,  and  to  have  brought  suit  to  compel  a  sale 
for  cash  or  to  set  it  aside  for  any  other  reason,  so  long  as  it  remained 
executory,  as  held  in  Keller  v.  Smalley,  63  Texas,  516,  and  Moody  v. 
Carroll,  71  Texas,  146,  furnishes  a  further  reason  why  McCord  could 
not  lawfully  acquire  the  rights  of  Lawrence  whatever  they  may  have 
been  under  the  contract.  To  permit  him  to  do  so,  would  place  him  in 
the  attitude  of  having  a  personal  interest  to  enforce  the  contract,  and 
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the  duty  as  trustee  to  resist  it.    The  inconsistency  of  permitting  a  trus- 
tee to  thus  place  himself  is  apparent. 

While  counsel  have  urged  with  much  force  that  the  case  should  be 
reversed  on  the  facts,  we  have  not  thought  it  necessary  to  indicate  our 
opinion  on  this  point.  The  judgment  will  be  reversed  for  error  in  the 
charge  of  the  court  and  remanded  for  further  proceedings  in  accord- 
ance with  the  views  of  the  law  herein  expressed  and  it  is  so  ordered. 

Reversed  and  remanded. 

« 

[Note. — Justice  Key  concurred  in  reversal,  on  the  ground  that  the 
sale  was  to  be  regarded  as  executory  till  consummated  by  payment  and 
delivery ;  but  dissented  as  to  the  part  of  the  opinion  holding  the  charge 
to  be  erroneous,  and  filed  a  dissenting  opinion.  Chief  Justice  Fisher, 
concurring,  also  filed  a  separate  opinion.  Upon  certificate  of  dissent 
the  case  was  carried  to  the  Supreme  Court.  Pending  decision  upon 
this  certificate,  defendants  in  error  filed  application  in  the  Supreme 
Court  for  writ  of  error,  which  was  dismissed,  with  written  opinion. 
McCord  V.  Nabours,  97  Texas,  271.  The  decision  on  certificate  of  dis- 
sent was  rendered  May  4,  1904.     Nabours  v.  McCord,  97  Texas,  528. 

Upon  return  of  this  opinion  to  the  Court  of  Civil  Appeals,  plaintiffs 
in  error  moved  to  reverse  and  render  judgment  in  their  favor  in  accord- 
ance with  the  views  therein  expressed.  This  motion  was  denied  in  an 
opinion  by  Associate  Justice  Eidson,  filed  July  7,  1904.  Chief  Justice 
Fisher  filed  a  dissenting  opinion,  July  12,  1904,  and  Associate  Justice 
Key  an  additional  and  concurring  one,  July  30,  1904.  Of  the  opinions 
in  the  Court  of  Civil  Appeals,  only  that  of  Justice  Cochran,  above  pub- 
lished, was  designated  to  be  officially  published  by  the  Reporter.] 
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W.  T.  Waggoner' ET  al.  v.  W.  F.  Snodt. 

Decided  July  1,   1904. 

1- — Damage*— Ownership  of  Personal  Property  —  Parties  -^  Apportionment     of 
Damages. 

Where  plaintiff  sued  in  damagee  for  injury  to  horses,  and  the  evidence 
showed  that  the  horses  were  in  his  control  and  possession,  but  that  another 
person  owned  a  part  interest  in  them,  the  court  correctly  refused  to  charge 
that  plaintiff  could  not  recover,  since  defendants,  having  failed  to  interpose 
any  plea  of  want  of  proper  parties,  were  entitled  to  claim  only  that  the 
damages  should  be  apportioned. 

2.'— 8am»— Apporti  on  ment— -Charge. 

Where  the  evidence  was  undisputed  that  plaintiff's  interest  in  the  horses 
was  about  two-thirds,  and  that  of  one  J.  about  one-third,  with  very  slight 
evidence  of  some  interest  in  one  R.,  the  court  properly  refused  to  instruct 
that  plaintiff  was  entitled  to  recover  only  such  proportion  of  the  damages 
as  would  be  equal  to  his  interest,  "and  if  there  is  no  evidence  tending  to 
establish  the  amount  of  interest  owned  by  each  party,  then  the  Jury  should 
And  for  the  defendants." 

3w— Same-^Right  of  Bailee  to  Recover. 

The  right  of  a  bailee  in  possession  of  personal  property  to  recover  in 
full  for  damages  thereto,  irrespective  of  ownership,  as  affirmed  in  prior  un- 
reported decisions  of  this  court,  is  discussed,  but  the  court  as  now  consti- 
tuted inclines  to  the  view  that  the  damages  should  be  apportioned  where 
plaintiff  is  only  a  part  owner. 

4j— Evidence— Declarations  of  Agent — Abandonment  of  Lease. 

Where  defendants  sought  to  Justify  their  action  in  turning  plaintiff's 
horses  out  of  a  pasture  he  had  leased,  by  setting  up  a  prior  lease  of  the 
land  by  plaintifTs  lessor  made  through  T.,  defendants'  ranch  manager,  to 
one  W.,  It  was  competent  to  prove  statements  of  T.  subsequently  made  to 
such  .lessor,  showing  an  abandonment  of  such  prior  lease,  although  defend- 
ants were  not  present  at  the  time. 

5. — Same^Sublease  Without  Consent. 

The  admission  of  such  statements  of  the  agent,  if  error,  was  immaterial 
where  defendants  claimed  under  a  sublease  to  them  by  W.,  and  such  sub- 
lease was  made  without  the  consent  of  the  original  lessor  as  required  by 
the   statute.    Rev.   Stats.,   art.   3250. 

6. — Same— Declaration  of  Agent. 

There  was  no  error  in  admitting  evidence  of  a  declaration  of  defendant's 
agent,  made  while  he  was  driving  plaintiff's  horses  out  of  the  pasture,  that 
"if  those  horses  are  again  found  in  this  pasture,  they  will  be  scattered  so 
that  they  will  never  be  found." 

7. — Damages — Exemplary  Held  Authorized. 

Evidence  considered  and  held  to  warrant  a  verdict  for  exemplary  dam- 
ages for  turning  plaintiff's  horses  out  of  a  pasture,  the  act  constituting  a 
deliberate  invasion  of  a  known  right. 

Appeal  from  the  District  Court  of  Baylor.     Tried  below  before  Hon. 
J.  M.  Morgan. 

Hunter  &  Flood,  Tolbert  dk  Berry,  Chas.  E.  Coombs,  and  Olasgow 
&  Kenan,  for  appellants. 

A.  E.  Britain,  R.  M.  Ellerd,  D,  J.  Brookerson,  and  Montgomery  S 
Hughes,  for  appellee. 

CONNER,  Chief  Justice. — One  Wyatt  was  the  owner  of  two  sec- 
tions of  land  situated  within  a  large  inclosed  pasture  belonging  to  the 
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appellant  Waggoner.  Wyatt  leased  said  two  sections  to  appellee  Snody, 
who  thereupon  placed  within  said  pasture  some  sixty-two  horses.  Ap- 
pellant C.  I.  Bedford,  Waggoner's  ranch  boss,  together  with  some  hired 
hands,  drove  the  horses  out  of  the  pasture,  and  appellee  instituted  this 
suit  against  Waggoner  and  Bedford  for  damages,  actual  and  exemplary, 
for  so  doing.  Appellee  alleged  that  appellants  conspired  together  to 
prevent  the  use  of  said  two  sections  of  land,  and  in  fulfillment  thereof, 
willfully,  maliciously,  and  with  a  view  of  oppressing  appellee,  drove  his 
said  horses  away  and  into  wire  fences  and  scattered  them,  whereby 
some  were  killed,  some  lost  and  many  injured,  in  consequence  of  all* 
which  he  was  damaged  in  amount  and  in  the  particulam  set  forth  in  his 
petition. 

Appellants  pleaded  the  general  denial,  and  specially  that  prior  to  ap- 
pellee^s  lease  Wyatt  had  leased  said  two  sections  of  land  to  one  Wither- 
fipoon,  from  whom  appellant  Waggoner  had  acquired  right  to  use  the 
same,  and  that  the  Witherspoon  lease  and  appellant's  said  right  were  in 
force  at  all  times  involved. 

The  jury  returned  a  verdict  in  appellee's  favor  for  "actual  damages 
$400,  cost  of  gathering  horses  $63,  exemplary  damages  $360,"  and  the 
judgment  from  which  this  appeal  has  been  prosecuted  was  rendered 
accordingly.  The  ninth,  tenth,  eleventh  and  twenty-first  assignments 
of  error  present  a  question  arising  from  evidence  on  the  trial,  to  the  effect 
that  appellee  was  not  the  sole  owner  of  the  horses  in  question.  It  ap- 
pears that  one  J.  J.  EUerd  and  appellee  were  joint  owners,  EUerd  own- 
ing an  undivided  interest  of  about  one-third  and  appellee  the  remain- 
ing interest.  Appellee,  however,  was  entitled  to  and  had  the  sole  actual 
possession  and  control  of  all  the  horses.  Because  of  this  proof  appel- 
lants, in  special  charges  1,  2  and  3,  requested  the  court  to  peremptorily 
instruct  the  jury  to  find  for  defendants.  These  charges  were  refused 
and  the  court,  at  appellee's  request,  gave  the  following  charge:  ^T[f 
you  believe  from  the  evidence  that  the  plaintiff,  under  the  charge  of  the 
court,  is  entitled  to  recover  against  the  defendants,  W.  T.  Waggoner  and 
C.  I.  Bedford,  you  are  instructed  that  the  possession  of  said  horses  by 
the  said  plaintiff,  Snody,  is  sufficient  proof  of  title  to  authorize  a  re- 
covery in  his  favor,  and  if  you  believe  that  the  said  plaintiff  had  pos- 
session of  said  horses,  then  you  will  find  a  verdict  for  the  plaintiff." 
Appellant's  proposition  is  that :  "All  the  joint  owners  of  personal  prop- 
erty must  unite  in  an  action  to  recover  damages  for  the  value  thereof 
or  injury  thereto,  when  wrongfully  taken  and  converted  or  injured,  and 
while  possession  alone  is  sufficient,  perhaps,  to  entitle  the  plaintiff  to  re- 
cover, in  the  absence  of  any  other  evidence  of  ownership — inasmuch  as 
possession  implies  ownership — yet  this  inference  of  ownership  may  be 
rebutted  by  other  evidence,  and  if  on  the  whole  case  it  is  proved  that 
plaintiff  is  not  the  sole  owner,  but  that  others  are  joint  owners  with 
him,  then  the  plaintiff  can  not  recover.  And  the  charges  asked  by  de- 
fendants should  have  been  given,  and  that  given  at  requ^t  of  plaintiff 
refused." 
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We  do  not  think  we  can  Biiijtaiir  the  proposition  under  the  circmn- 
stances  of  this  case.  Appellants  at  no  stage  of  the  proceedings  presented 
a  plea  of  "a  defect  of  parties  plaintiff/'  as  required  by  Revised  Statutes, 
article  1265,  and  the  form  of  the  action  is  not  such  as  to  imperatively 
require  a  total  abatement  of  the  suit  or  of  appellee's  claim,  as  con- 
templated by  the  proposition  urged.  The  rule  is  thus  stated  in  1  Suth. 
on  Dam.,  sec.  134:  "*  *  *  in  actions  of  tort  the  nonjoinder  of  a 
party  who  ought  to  join  as  coplaintiff  can  only  be  taken  advantage  of 
by  plea  in  abatement  or  upon  the  trial  by  an  apportionment  of  damages." 
Citing  Wright  v.  Bennett,  3  Barb.,  451,  not  available  to  us,  and  White  v. 
Webb,  16  Conn.,  302,  which  supports  the  text.  What  was  said  by  the 
Supreme  Court  of  Wyoming  in  the  case  of  Gilland  v.  Bailway  Co.,  43 
Pac.  Rep.,  510,  also  seems  in  point  here.  Say  the  court  there:  "A 
defect  of  parties  plaintiff,  if  it  appear  on  the  face  of  the  petition,  may 
be  taken  advantage  of  by  demurrer;  if  it  does  not  so  appear,  the  objec- 
tion may  be  made  by  answer;  and  if  no  objection  be  taken  either  by 
demurrer  or  answer,  the  defendant  is  deemed  to  have  waived  the  same. 
Rev.  Stats.  1887,  sees.  2449-2451 ;  Hoop  v.  Plummer,  14  Ohio  St.,  448. 
At  the  time  of  the  trial  and  verdict  the  defect  of  parties  plaintiff,  if 
any,  had  been  waived  by  a  failure  to  take  advantage  thereof  by  answer. 
At  the  common  law  such  defect  was  reached  by  a  plea  in  abatement,  and 
it  was  the  inflexible  rule  that  advantage  thereof  must  be  taken  promptly. 
It  was  regarded,  and  is  still  so  regarded  under  the  codes,  as  a  dilatory 
defense.  Prior  to  the  trial  defendant's  counsel  had  information  respect- 
ing the  interest  of  another  party.  The  fact  that  such  knowledge  was 
not  complete,  and  the  particulars  thereof  not  known,  may  have  been  a 
sufficient  excuse  for  not  presenting  the  objection  before  trial,  although 
we  do  not  by  any  means  regard  that  as  altogether  certain ;  but  when  the 
testimony  of  the  plaintiff  disclosed  the  facts  upon  which  the  defendant 
was  willing  to  rely  and  maintain  its  proposition,  the  objection  should 
have  been  made  at  that  time,  and  application  then  made  to  amend  its 
answer  upon  trial,  setting  forth  the  facts  constituting  the  alleged  defect 
of  parties.  Without  such  an  answer,  the  instruction  requested  was 
erroneous,  for  the  reason  that,  even  if  the  evidence  established  a  joint 
interest  in  another,  the  defect  of  parties  being  waived,  the  plaintiff 
could  nevertheless  recover  to  the  full  extent  of  his  ovm  interest,  or,  as 
it  is  frequently  stated,  his  damages  could  be  apportioned  upon  the  trial. 
This  principle  is  well  settled,  and  may  be  said  to  be  fundamental.  Had 
the  instruction  permitted  the  plaintiff  to  recover  to  the  extent  of  his 
interest,  and  denied  his  right  to  recover  the  amount  of  the  interest  of 
another  who  was  a  joint  owner  with  him,  it  would  have  been  a  correct 
statement  of  the  law,  and  it  would  have  been  improper  to  have  refused 
it,  if  the  evidence  justified  such  an  instruction,  defect  of  parties  having 
been  waived." 

We  approve  the  view  thus  presented,  and  hold  that  by  appellants'  fail- 
ure to  make  the  effort,  at  least  on  the  incoming  of  the  evidence  referred 
to,  to  cure  the  defect  in  parties  plaintiff,  they  waived  what  at  most  in 
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this  case  was  dilatory  matter  of  which  they  could  thereafter  avail  them- 
selves only  by  seeking  to  have  the  damages  properly  apportioned. 

This,  however,  but  brings  us  to  the  next  assignment  as  presented  in 
the  brief,  which  is  to  the  action  of  the  court  in  refusing  the  following 
special  charge :  "If  you  believe  from  the  evidence  that  the  plaintiff  was 
only  a  part  owner  of  said  property,  and  that  J.  J.  Ellerd  and  Reuben 
Ellerd,  or  either  of  them,  was  or  were  also  part  owners  thereof  at  the 
time  the  horses  were  put  out  of  the  pasture,  then  you  can  only  find  for 
the  plaintiff  such  proportion  of  the  damages,  if  you  find  any,  as  shall 
be  equal  to  his  interest  in  such  horses ;  and  if  there  is  no  evidence  tend- 
ing to  establish  the  amount  of  interest  owned  by  each  party,  then  you 
should  find  for  the  defendants/' 

It  has  been  frequently  held  to  be  erroneous  to  submit  to  the  jury  as 
doubtful  that  about  which  the  evidence  leaves  no  doubt.  The  evidence 
fails  to  show  the  exact  interest  of  the  parties  named  in  the  special  charge, 
but  it  is  undisputed  that  the  interest  of  appellee  was  about  two-thirds 
and  that  of  J.  J.  Ellerd  about  one-third,  with  almost  if  not  an  entire 
absence  of  any  evidence  of  an  interest  in  Eeuben  Ellerd.  Appellants 
having  waived  their  plea  in  abatement,  the  burden  was  on  them  to  at 
least  furnish  prima  facie  proof  of  some  interest  in  Reuben  Ellerd  before 
being  in  position  to  demand  any  relief  on  this  ground,  and  it  is  by  no 
means  clear  that  it  would  not  have  been  erroneous  on  the  part  of  the 
court  to  have  instructed  the  jury,  as  was  the  effect  of  the  charge,  to  find 
against  appellee  entirely  merely  because  the  evidence  failed  to  show  the 
exact  amount  of  J.  J.  EUerd's  interest  and  failed  to  show  whether 
Eeuben  Ellerd  had  an  interest,  and  if  so,  the  amount  thereof.  But  a 
more  direct  and  perhaps  satisfactory  answer  is  to  be  found  in  the  rul- 
ings of  this  court  in  unreported  cause  No.  2330,  R.  Patterson  v.  Lyon, 
Gribble  &  Co.,  decided  May  9, 1895.  In  that  cause  the  appellant,  R.  Pat- 
terson, sued  to  recover  the  value  of  certain  household  goods  wrongfully 
converted  by  the  appellees.  It  was  shown  that  the  goods  in  question  in 
fact  were  owned  by  William  Patterson,  son  of  R.  Patterson;  that  Wil- 
liam Patterson  had  moved  to  Denison,  leaving  his  household  goods  in 
the  actual  care  and  custody  of  his  father,  R.  Patterson,  during  which 
time  the  goods  were  converted  as  alleged.  The  trial  court  held  that 
because  of  the  fact  that  William  Patterson  was  the  owner,  R.  Patterson 
could  not  recover,  and  hence  found  against  him;  but  on  appeal  this 
court  held,  in  a  memorandum  opinion  by  Tarlton,  Chief  Justice,  that 
R.  Patterson,  as  bailee  of  "property  belonging  to  another,  could  main- 
tain this  action  against  appellees,  naked  trespassers,  and  recover  the 
full  value  of  the  property,^'  citing  Smith  v.  James,  7  Cowen  (N.  Y.), 
326 ;  Marsden  v.  Cornell,  62  N.  Y.,  221 ;  Mechem  on  Agency,  765,  and 
cases  there  cited,  and  accordingly  reversed  and  rendered  the  judgment 
in  favor  of  R.  Patterson.  The  above  decision  appears  to  have  been  sub- 
sequently approved  in  its  entirety  by  a  majority  of  the  court  on  Decem- 
ber 5,  1896,  in  cause  No.  2474,  of  the  McCormick  Harvesting  Co.  v. 
H.  Timmons,  who  was  in  the  actual  possession  of  certain  horses  owned 
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by  one  Corriden,  for  which  be  was  liable  to  the  owner,  and  the  majority 
of  the  court,  including  the  distinguished  counsel  for  appellant  who  pre- 
sented this  cause  before  ns,  held  that  he  was  entitled  to  recover  the  full 
value  of  the  Corriden  horses  which  had  been  converted  by  wrongful 
attachment;  Stephens,  Associate  Justice,  however,  expressing  view  to 
the  effect  that  the  damages  should  have  been  apportioned.  We  have 
been  cited  to  no  case  in  direct  conflict  with  these  decisions,  which  should 
therefore  doubtless  be  binding  upon  us  until  it  has  been  otherwise  au- 
thoritatively determined;  although  the  court  as  now  constituted  incline 
to  the  view  expressed  by  Justice  Stephens  in  the  Timmons  case,  supra, 
and  indicated  by  authorities  cited  earlier  in  this  opinion.  The  verdict 
fixes  the  status  of  appellants  as  that  of  trespassers,  and  appellee  Snody 
was  undoubtedly  part  owner  and  bailee  of  the  horses  in  controversy, 
and  liable  to  J.  J.  Ellerd  for  whatever  interest  he  had  in  them,  and  pre- 
sents a  stronger  case  of  right  for  the  recovery  of  the  entire  damage  than 
was  presented  in  either  of  the  cases  last  above  cited,  so  that  on  the  whole 
we  think  we  should  overrule  all  assignments  raising  the  questions  here- 
inbefore stated. 

In  the  fifth,  sixth,  seventh  and  eighth  assignments  it  is  urged  that  the 
court  erroneously  admitted  certain  testimony.  Wyatt,  the  owner  of  the 
land  in  controversy,  testified  that  the  consideration  for  the  lease  to  With- 
erspoon  was  that  the  latter  should  pay  all  taxes  and  interest  on  purchase 
money  due  the  State;  that  there  having  been  a  failure  to  do  this,  he, 
Wyatt,  went  to  Will  Taylor,  Witherspoon's  ranch  boss,  complaining 
thereof,  whereupon  Taylor  stated  that  "W.  T.  Waggoner  was  to  pay  the 
taxes  on  the  lands,  and  if  he  has  not  done  it,  you  can  take  possession 
of  your  land.^'  Other  witnesses  were  permitted  to  testify  that  Harve 
Lawson,  who  was  one  of  appellant  Waggoner^s  employes,  stated  while 
driving  appellee's  horses  out  of  the  pasture,  "that  if  these  Snody  horses 
were  again  found  in  this  pasture,  they  will  be  scattered  so  they  will 
never  be  found.'* 

The  principal  objection  to  the  statement  of  Will  Taylor  as  above 
quoted  is  that  it  was  not  shown  that  he  had  authority  to  cancel  the  With- 
erspoon  lease  and  return  possession  of  the  two  sections  of  land  in  con- 
troversy to  Wyatt.  It  is  also  objected  to  as  hearsay,  which  latter  ob- 
jection is  urged  to  the  statement  of  Harve  Lawson,  it  having  been  shown 
that  neither  of  appellants  was  present  at  the  time  these  statements  were 
made.  We  think,  however,  that  the  evidence  tends  to  show  authority 
in  Taylor.  See  Burnett  v.  Oechsner,  92  Texas,  588,  50  S.  W.  Rep., 
662.  As  stated,  he  was  ranch  boss  and  general  manager  for  Wither- 
spoon,  and  negotiated  the  lease  with  Wyatt  upon  which  appellants  rely. 
The  evidence  relating  to  this  matter  further  shows  that  Taylor,  for  With- 
erspoon,  and  Witherspoon,  ceased  paying  taxes  and  interest  from  the 
time  of  the  contract  with  Waggoner  upon  which  appellants  rely.  There 
is  nothing  in  the  evidence  showing  that  Witherspoon  ever  thereafter  ex- 
ercised any  control,  save  that  Taylor,  his  ranch  boss,  and  employes  con- 
tinued from  time  to  time  to  gather  and  drive  out  cattle  of  Witherspoon's 
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not  included  in  the  sale  to  Waggoner  that  remained  in  the  pasture.  And 
we  think  it  was  competent  to  show  a  right  in  the  owner  to  treat  as  he 
did  the  Witherspoon  lease  as  no  longer  in  force,  and  to  thereafter,  as 
he  also  did,  lease  the  lands  to  appellee.  But  if  the  evidence  on  the  issue 
of  abandonment  be  deemed  incompetent  or  insufficient,  it  seems  imma- 
terial in  that  it  otherwise  appears  that  the  contract  with  Witherspoon 
for  the  use  of  the  land  in  the  Witherspoon  pasture  upon  which  ap- 
pellants rely  was  in  substance  a  sublease  of  the  same  and  therefore  in 
direct  violation  of  Revised  Statutes,  article  3250,  which  declares :  "If 
lands  or  tenements  are  rented  by  the  landlord  to  any  person  or  persons, 
Buch  person  or  persons  renting  such  lands  or  tenements  shall  not  rent 
or  lease  said  lands  or  tenements  during  the  term  of  said  lease  to  any -other 
person  without  first  obtaining  the  consent  of  the  landlord,  his  agent  or 
attorney/'  The  proof  undoubtedly  shows  that  after  the  purchase  of 
Witherspoon's  cattle  the  fence  dividing  the  Witherspoon  pasture  from 
that  of  appellant  Waggoner's  was  removed,  so  that  the  ijwo  pastures 
thereafter  constituted  a  whole.  Appellant  Waggoner  testified,  in  sub- 
stance, that  he  thereafter  had  the  same  use  and  control  of  the  Wither- 
spoon pasture  that  he  did  of  his  own,  and  it  seems  to  us,  in  all  substan- 
tial respects,  controlled  the  lands,  as  contradistinguished  from  the  mere 
use  of  the  same  for  grazing  purposes,  as  fully  as  if  a  formal  lease  con- 
tract therefor  had  been  made.  The  lease  to  Witherspoon  also  for- 
bade a  subleasing  of  the  Wyatt  land,  and  we  think  in  the  light  of  the 
whole  testimony  that  Wyatt  was  authorized  to  resume  possession  of  his 
lands  and  to  thereafter  lease  the  same  as  he  did  to  appellee.  The  objec- 
tion that  the  declarations  were  hearsay  is  evidently  not  tenable  so  far 
as  it  relates  to  Taylor's  declarations.  That  was  relevant.and  competent 
upon  the  issue  of  abandonment,  as  we  have  held,  and  therefore  is  not 
hearsay  within  the  meaning  of  the  rule  invoked. 

We  have  had  some  hesitation  in  sustaining  the  action  of  the  court 
in  overruling  the  objection  to  Harve  Lawson's  statements,,  as  we  have 
quoted  them  above,  but  have  finally  concluded  to  do  so.  "Where  the 
acts  of  the  agent  will  bind  the  principal,  his  declarations,  and  admis- 
sions respecting  the  subject  matter  will  also  bind  him,  if  made  at  the 
same  time,  and  constituting  part  of  the  res  gestae."  Story  on  Agency, 
sec.  134;  Mechem  on  Agency,  sec.  714;  Greenl.  on  Ev.,  sec.  113:  Rogers 
V.  McCune,  19  Mo.,  558;  Robertson  v.  Walton,  58  Mo.,  384;  Railway 
Co.  v.  O'Brien,  19  U.  S.,  99;  Standefer  v.  Aultman  &  Taylor  Mach. 
Co.,  34  Texas  Civ.  App.,  — ,  78  S.  W.  Rep.,  552;  Cooper  Grocery  Co. 
v.  Britton,  74  S.  W.  Rep.,  91 ;  Railway  Co.  v.  Zoutzinger,  53  S.  W. 
Rep.,  379 ;  Houston  &  T.  C.  Ry.  Co.  v.  Bowen,  36  Texas  Civ.  App.,  — , 
10  Texas  Ct.  Rep.,  493. 

The  proof  is  unquestioned  that  appellant  Waggoner  gave  explicit  di- 
rections to  drive  all  horses  and  cattle  out  of  the  pasture  involved,  and 
that  Harve  Lawson,  together  with  appellant  Bedford,  pursuant  to  such 
instructions  drove  appellee's  horses  as  alleged.  The  authority  of  Harvo 
Lawson  to  so  dct  for  appellants  pursuant  to  their  specific  directions  is  not 
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questioned.  The  declarationB  made  by  him  were  so  made  while  actually 
engaged  in  the  performance  of  his  du^.  It  does  not  appear  that  he  had 
any  personal  interest  whatever  in  driving  appellee's  horses  from  the 
pasture  or  in  keeping  them  out^  and  his  declaration  seems  to  have  been 
intended  as  in  the  interest  of  the  master  and  in  furtherance  of  his 
(Lawson's)  duty.  As  it  was  doubtless  intended,  the  tendency  thereof 
was  to  restrain  the  appellee  from  returning  the  horses  to  the  pasture, 
and  hence,  as  stated,  seems  reasonably  to  have  been  intended  in  the  in- 
terest of  appellants,  and  if  so,  appellants  are  bound  by  the  statements. 
If  the  servant  be  acting  within  the  scope  of  his  authority,  the  fact  that 
in  the  performance  of  his  duty  he  acted  without  instructions  or  vio- 
latiise  of  instructions  or  even  conmiits  a  crime,  will  not  excuse  the  mas- 
ter. In  such  case  the  master  must  bear  responsibility  for  the  serv^t^s 
.  wrongdoing.  Houston  &  T.  C.  Ry.  Co.  v.  Bowen,  36  Texas  Civ.  App., 
— ,  10  Texas  Ct.  Rep.,  493. 

The  remaining  contention  that  has  been  the  subject  of  some  hesitar 
tion  on  the  part  of  some  of  us  is  that  the  evidence  did  not  authorize 
the  submission  of  the  issue  of  exemplary  damages,  and  that  it  does  not 
support  the  verdict  and  judgment  thereon  in  appellee's  favor.  It  has 
been  finally  concluded,  however,  that  we  can  not  disturb  the  result  of  the 
trial  on  this  ground.  Appellant  Waggoner  testified  that  "when  I  bought 
the  cattle  from  Witherspoon  and  began  to  work  the  pasture  I  knew  the 
lands  were  leased  by  Witherspoon,  and  after  that  time  I  tried  repeat- 
edly to  lease  or  buy  the  lands  from  Wyatt.  I  at  one  time  offered  him 
$2.75  per  acre  bonus  for  the  lands.  The  land  was  worth  less  than  $1 
per  acre.  I  also  instructed  Mr.  Bedford  to  lease  the  lands  from  Wyatt 
and  pay  him  10  cents  per  acre  for  the  lands.  This  was  twice  as  much 
as  the  land  was  worth  for  grazing  purposes.  I  was  leasing  the  same 
kind  of  land  in  that  vicinity  for  5  cents  per  acre.  I  offered  to  buy  this 
land  or  lease  it  to  save  any  trouble  with  Wyatt.  *  *  ♦  '  C.  I.  Bedford 
was  my  ranch  manager,  and  he  had  full  authoritjr  to  manage  and  con- 
'trol  for  me  said  pasture.  *  *  *  I  had  the  same  possession  of  the 
Witherspoon  pasture  that  I  had  of  my  own  lands,  which  were  thrown 
into  the  same  inclosure.  ♦  *  *  i  gave  defendant  Bedford  instruc- 
tions to  turn  out  of  said  pasture  all  cattle  and  horses  found  in  said  pas- 
ture that  did  not  belong  to  me  or  P.  S.  Witherspoon.  I  never  did  tell 
him  to  turn  out  plaintiff's  horses.  I  did  not  know  there  was  such  a 
man,     ♦     *     *    or  that  he  had  any  horses  in  the  pasture  at  that  time.** 

C.  I.  Bedford  testified  that  pursuant  to  Waggoner's  instructions  he, 
with  (employes,  drove  appellee's  horses  out  of  the  pasture  about  Septem- 
ber 25,  1902,  and  further  that :  'TVaggoner  had  instructed  me  to  turn 
everything  out  of  the  pasture  as  above  stated  except  his  and  Wither- 
spoon's  cattle,  and  I  instructed  the  men  working  under  me  to  turn  out 
all  except  said  cattle.  *  *  *  Waggoner  never  knew  anything  about 
Snody's  horses  so  far  as  I  know  until  I  put  them  out  and  told  him  what 
I  had  done.  He  never  made  any  objection  to  what  I  had  done  and  I 
have  been  working  for  him  ever  since.     *     ♦     ♦    i  remember  talking 
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to  Wyatt  once  at  my  house,  in  which  conversation  I  offered  to  lease  or 
buy  these  lands.  ♦  *  *  Before  I  put  out  the  Snody  horses  I  had 
heard  that  he  was  claiming  the  right  to  pasture  the  horses  under  a  con- 
tract with  Wyatt.  *  *  *  i  knew  before  I  put  the  horses  out  that 
Wyatt  claimed  this  land  in  the  pasture,  and  that  Snody  claimed  the  con- 
tract with  Wyatt  to  pasture  it." 

G.  P.  Wyatt  testified,  among  other  things,  as  follows:  "About  May 
or  June,  1902, 1  had  a  talk  with  C.  I.  Bedford,  in  Seymour,  Texas,  about 
my  land.  He  first  wanted  to  buy  my  lands,  but  we  could  not  agree 
on  the  price;  he  then  offered  to  lease  the  land,  and  asked  me  what  I 
would  take.  I  offered  to  lease  them  to  him  for  $100  per  section  per  year, 
and  he  thought  that  was  too  much,  but  said  he  would  do  as  well  as  With- 
erspoon  had  been  doing.  I  would  not  accept  that  proposition,  but  told 
him  that  grass  was  now  much  scarcer  and  worth  more  than  when  the 
Witherspoon  trade  was  made.  Defendant  Bedford  then  said  to  me. 
They  say  we  are  pretty  tough,  but  I  guess  you  can  stand  us.' 
*  *  *  After  this  time  I  talked  with  Bedford  over  the  phone  about 
the  sale  and  lease  of  these  lands ;  he  said  again  either  that  we  are  pretty 
tough,  or  they  say  we  are  pretty  tough.  When  I  talked  with  him  over 
the  phone  I  told  him  that  I  had  let  Snody  put  his  horses  in  the  pasture 
and  wanted  them  to  stay  there.  This  conversation  occurred  while  the 
horses  were  in  the  pasture."  We  think  this  evidence  tends  to  show  a 
deliberate  invasion  of  a  known  right  in  appellee  that  authorized  the  impo- 
sition of  exemplary  damages,  and  that  appellant  Waggoner  is  equally 
liable  with  appellant  Bedford,  having  ratified  all  of  the  latter's  acts. 

We  think  the  evidence  almost  if  not  entirely  conclusive  that  the  con- 
tract with  Waggoner  for  the  lands  in  question  was  substantially  a  sub- 
lease of  the  same  as  contradistinguished  from  a  mere  right  to  graze 
cattle  thereon,  and  hence  that  there  is  no  substantial  error  in  the  court^s 
charge  on  the  isSue  of  abandonment.  The  charge  on  the  measure  of 
damages  and  in  other  particulars  objected  to,  when  applied  to  the  evi- 
dence, we  also  think  substantially  correct,  and  finding  that  the  appellee^s 
petition  is  supported  by  the  evidence  in  all  of  its  material  allegations, 
the  judgment  is  affirmed. 

Afflrmed, 

Writ  of  error  granted ;  judgment  reversed  and  remanded,  98  Texas,  — . 
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Chicago^  Bock  Island  &  Texas  Railway  Company  v. 

H.  H.  Halsell. 

Decided  July  1,  1904. 

Carrier*— Shipping  Contract— Prior  Oral  Agreement. 

Where  In  signinsr  a  written  contract  of  shipment,  which  limited  the  lia- 
bility of  the  carrier  to  damages  occurring  on  its  own  line,  the  shipper  merely 
carried  out  an  agreement  which  was  implied  when  he  made  a  previous  oral 
negotiation  with  the  carrier's  agent,  the  signing  was  but  the  consummation 
of  such  negotiation  or  oral  contract,  and  the  shipper  was  not  in  a  position 
to  avoid  the  binding  force  of  the  written  contract,  which  took  away  none  of 
the  rights  he  would  have  had  in  the  absence  of  any  contract,  oral  or  written. 

Appeal  from  the  County  Court  of  Wise.     Tried  below  before  Hon. 
J.  G.  Gose. 

N.  H.  Lassiter,  Rdbt,  Harrison,  and  T.  J.  McMurray,  for  appellant. 

J.  M,  Basham,  for  appellee. 

STEPHENS,  Associate  Justice. — In  signing  the  contract  of  ship- 
ment, which  limited  the  liability  of  appellant  to  damages  occurring  on 
its  own  line,  appellee  did  but  carry  out  the  agreement  which  was  implied 
when  he  had  the  previous  oral  negotiotion  with  McCabe.  He  admitted 
very  frankly,  while  testifying  as  a  witness,  that  he  expected  to  pign  Jl 
when  he  talked  with  McCabe  ten  days  before  the  shipment.  *Tt  vtti^ 
therefore  but  the  consummation  of  this  negotiation  or  contract  with 
McCabe,  and  appellee  was  not  in  position  to  avoid  the  binding  force 
of  the  written  contract,  which  took  away  none  of  the  rights  appell>? 
would  have  had  in  the  absence  of  any  contract,  oral  or  written.  JLW 
own  testimony  made  a  clear  case  against  him.  The  court  thercfove 
erred,  as  assigned,  in  giving  the  fifth  paragraph  of  *the  charge.  The 
case  is  not  to  be  distinguished  from  that  of  Ft.  Worth  &  D.  C.  By.  Co.  y. 
Wright,  24  Texas  Civ.  App.,  291,  58  S.  W.  Eep.,  847.  The  error  waB 
material,  because  the  evidence  undisputedly  showed  that  the  delay  com* 
plained  of  occurred  on  the  Choctaw,  Oklahoma  &  Gulf  Bailroad,  and  it 
would  be  our  duty  to  reverse  and  render  the  judgment  in  favor  of  ajv 
pellant  but  for  the  joint  liability  alleged  in  the  petition  as  a  ground  of 
recovery,  in  support  of  which  some  evidence  was  offered,  though  it  may 
have  been  insufficient,  to  prove  such  joint  liability. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded^ 
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AuLTMAN  &  Taylor  Machinery  Company  v.  J.  T.  Cappleman. 

Decided  July  1,   1904. 

1^ — Damages — Special  Verdict. 

The  amendatory  act  of  1897  (Sayles'  Civ.  Stats.,  art  1331)  in  relation  to 
special  verdicts,  while  authorizing  the  courts  to  treat  as  harmless  mere  omis- 
sions in  the  verdict  where  the  evidence  supplies  them,  unless  the  party  com- 
plaining requests  the  submission  of  the  issues,  does  not  authorize  them  to 
assess  unliquidated  damages  In  a  case  tried  by  a  Jury. 

2. — Same— Sale  of  Machine  with  Warranty— Measure  of  Damage»— Profits* 

Where  a  machine  sold  is  not  such  in  kind,  quality  or  condition  as  it  was 
warranted  by  the  seller  to  be,  the  direct  and  natural  loss  which  the  buyer  is 
entitled  to  recover  is  the  difference  between  the  value  of  a  machine  he  was 
thus  entitled  to  receive  and  the  value  of*the  one  he  did  receive,  and  not  the 
profits  he  may  have  lost  because  the  machine  was  not  such  as  it  was  war- 
ranted to  be. 

3i — Same-^Verdict  Uncertain. 

Where  the  Jury,  rendering  a  special  verdict,  allowed  the  plalntifC  buyer 
for  the  difference  in  value  between  a  threshing  machine  as  contracted  for 
and  warranted  and  its  value  as  delivered,  and  also  a  further  sum  as  dam- 
ages for  Its  diminished  capacity  to  thresh  grain,  a  Judgment  for  the  total 
amount  of  the  verdict  should  be  set  aside  as  based  upon  a  wrong  measure 
of  damages,  or  at  least  on  a  verdict  which  is  uncertain. 

4* — Principal  and  Agent — Powers  of  Agent — Evidence. 

Where  there  was  evidence  to  the  effect  that  the  agent  of  defendant, 
through  whom  plaintiff  purchased  the  property  in  question,  was  a  traveling 
salesman  with  limited  powers,  it  was  error  for  the  court  to  permit  plaintiff 
to  prove  by  the  declarations  of  such  agent  that  he  was  State  agent  for  the 
defendant,  the  rule  being  that  the  power  of- an  agent  can  no  more  be  extended 
than  it  can  be  created  by  his  own  declarations. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

W.  T.  Allen  and  Burgess  &  Burgess,  for  appellant 

Denny  &  Taylor,  for  appellee. 

STEPHENS,  Associate  Justice. — The  following  case  was  made  by 
fhe  pleadings :  Appellee  purchased  of  appellant  a  steam  thresher  to  be 
delivered  to  him  at  Jolly,  Texas,  by  June  10,  1903,  but  which  was  not 
delivered  till  June  24,  1903.  Besides  guaranteeing  the  delivery  by 
June  10,  1903,  appellant  warranted  the  capacity  of  the  thresher  to  be 
2000  bushels  of  wheat  per  day,  and  warranted  that  the  machinery  would 
be  constructed  of  first-class  material  and  in  a  first-class  manner,  and 
agreed  to  properly  set  up  and  train  the  thresher  and  to  furnish  feed 
boards  and  repairs  free  during  the  first  year.  For  breaches  of  these 
covenants  damages  were  claimed  as  follows :  $500  to  cover  what  could 
have  been  made  during  the  fifteen  days  of  delay;  $700  to  cover  what 
could  have  been  made  if  the  thresher  had  had  the.  capacity  warranted; 
$725  to  cover  the  difference  in  value  of  the  thresher  delivered  and  the 
one  contracted  for;  and  $65  to  cover  the  lack  of  feed  boards  and  repairs. 

The  answer  was  a  general  denial.  The  judgment  in  favor  of  appellee 
for  $1000,  from  which  this  appeal  is  prosecuted,  rests  on  a  special  ver- 
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diet,  finding  the  covenants  to  have  made  and  broken  substantially  as 
alleged,  and  assessing  the  damages  as  follows:  "32.  Q:  Is  the 
plaintiff  entitled  to  any  damages  by  reason  of  the  delay  in  the  delivery 
of  said  machine  on  the  10th  day  of  June,  1903,  at  Jolly,  Texas,  to  plain- 
tiff? Answer:  Yes.  33.  Q:  What  amount,  if  any,  was  plaintiff 
damaged  by  the  delay  of  said  machinery?  Answer:  $400.  34.  Q: 
Is  the  plaintiff  entitled  to  any  damage  by  reason  of  the  diminished 
capacity  of  said  machine ;  if  so,  how  much  ?  Answer :  Yes ;  $400.  35. 
Q:  Is  there  any  difference  between  the  market  value  of  the  separator 
that  was  delivered  to  plaintiff  and  such  separator  as  defendant  agreed  to 
deliver;  if  so,  how  much?  Answer:  Yes;  $200.  This  amount  is  not 
considered  a  damage.^^ 

In  response  to  other  special  issues — ^there  being  forty-two  in  all — ^the 
jury  made,  among  others,  the  following  findings :  On  March  13,  1903, 
appellant's  agent,  J.  J.  Cunningham,  representing  himself  as  the  State 
agent,  took  from  appellee  a  written  order  for  the  thresher  in  question, 
to  be  delivered  about  the  1st  of  May  of  that  year,  but  it  was  not  deliv- 
ered under  this  order;  on  May  22, 1903,  a  verbal  contract  was  made  with 
said  agent,  which  was  "a  separate  and  distinct  sale,"  for  the  delivery  of 
said  machine,  "properly  constructed  and  put  together,'*  on  June  10th, 
but  it  was  not  delivered  until  June  24th ;  Cunningham  as  agent  for  the 
appellant  agreed  to  put  "in  good  running  order  and  properly  test  and 
train  said  machinery  upon  its  arrival,'*  which  was  not  done;  Cunning- 
ham represented  that  said  machinery  had  the  capacity  of  threshing  from 
1600  to  2000  bushels  of  wheat  per  day,  when  it  only  had  the  capacity 
of  threshing  1100  bushels ;  Cunningham  was  acting  within  the  apparent 
scope  of  his  authority  when  he  made  these  representations,  which  were 
relied  on  by  appellee;  appellee  had  engaged  grain  to  thresh  for  the 
season  of  1903  and  informed  appellant's  said  agent  of  this  fact  prior  to 
the  purchase  of  the  thresher,  which  was  operated  forty-eight  days  during 
that  season;  appellee  had  a  competent  crew  of  men  in  charge  of  the 
machinery  a  part  of  the  time  and  a  part  of  the  time  he  did  not;  he 
probably  could  not  have  obtained  a  competent  machinist  at  that  season 
of  the  year  to  train  the  machinery  and  put  it  in  good  running  order; 
the  thresher  was  operated  at  an  expense  of  $50  per  day,  appellee  charg- 
ing toll  at  the  rate  of  10  cents  per  bushel  for  wheat  and  6  cents  per 
bushel  for  oats  in  the  shock,  and  6  cents  for  wheat  and  3  cents  for  oats 
in  the  stackj  the  wheat  averaging  that  year  from  fifteen  to  eighteen 
bushels  and  oats  thirty  bushels  per  acre. 

Error  is  assigned  to  the  judgment  on  the  following  grounds,  among 
others:  First,  because  the  special  findings  are  "inconsistent,  indefinite 
and  uncertain,  and  do  not  support  the  judgment;"  second,  because  the 
answers  to  questions  32,  33  and  34,  quoted  above,  are  mere  legal  conclu- 
sions of  the  jury  and  not  findings  of  fact  on  which  the  court  could  ren- 
der judgment ;  third,  because  the  answer  to  the  thirty-fourth  question  is 
uncertain  and  does  not  show  what  character  of  damages  was  intended  to 
be  included;  fourth,  "because  the  plaintiff  having  sued  for  and  recov- 
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ered  the  difEerence  between  the  value  of  the  machinery  agreed  to  be 
delivered  and  the  value  of  the  machinery  that  was  delivered,  is  not 
entitled  to  recover  any  further  damages  for  the  diminished  capacity  of 
said  machinery;"  fifth,  because  the  verdict  shows  that  the  diminished 
capacity  of  the  machinery  in  controversy  was  due  in  part,  at  least,  to 
the  incompetency  of  the  crew  which  appellee  had  in  charge  of  same. 
As  to  tlie  contention  urged  under  these  assignments,  and  the  cases 
cited  to  sustain  it,  that  every  fact  necessary  to  support  the  judgment 
must  appear  in  the  special  verdict,  it  is  sufficient  to  say  that  this  rule 
was  changed  by  the  amendment  of  1897,  and  that  the  cases  cited  arose 
prior  thereto.  Sayles'  Civ.  Stats.,  art.  1331.  This  change  in  the  law 
treats  as  harmless  mere  omissions  in  the  verdict  where  the  evidence  sup- 
plies them,  unless  the  party  complaining  requests  the  submission  of 
issues  so  omitted,  which  was  not  done  in  this  instance.  However,  the 
effect  of  this  change  must  not  be  carried  too  far,  and  in  construing  the 
amended  statute  we  must  not  lose  sight  of  the  mischief  intended  to  be 
corrected  by  the  amendment,  as  reflected  in  the  decisions  cited  by  appel- 
lant. For  instance,  it  could  hardly  have  been  the  purpose  of  the  Legis- 
lature in  amending  this  statute,  so  as  to  avoid  reversals  for  mere  omis- 
sions in  the  verdict  of  facts  clearly  proved,  to  authorize  the  court  to 
assess  unliquidated  damages  in  a  case  tried  by  a  jury.  A  verdict  which 
does  not  in  some  way  fix  the  amount  of  recovery  in  such  case  should 
perhaps  not  be  treated  as  a*  verdict  at  all.  But  however  this  may  be,  we 
have  reached  the  conclusion  that  the  verdict  in  question  is  defective. 
It  seems  from  the  last  sentence  of  their  answer  to  the  thirty-fifth  ques- 
tion that  the  jury  did  not  intend  to  include  the  item  of  $200  as  a  part 
of  the  damages  assessed  by  them  in  addition  to  the  other  items,  if  at  all, . 
and  yet  it  seems  to  be  the  established  general  rule  in  the  law  of  dam- 
ages to  measure  the  loss  in  such  cases  by  the  difference  in  value  between 
the  machinery  furnished  and  the  machinery  contracted  for.  The  rule  is 
thus  stated  and  illustrated  in  Mechem  on  Sales,  sec.  817 :  "Where  the 
article  furnished  by  the  seller  is  not  such  in  kind,  quality  or  condition 
as  it  was  expressly  or  impliedly  warranted  to  be,  the  direct  and  natural 
loss  to  the  buyer  who  keeps  it  is  obviously  the  difference  between  the 
value  of  an  article  of  the  kind  he  was  thus  entitled  to  receive  and  the 
value  of  the  article  which  he  has  in  fact  received.  For  this  loss  he  is 
entitled  to  compensation.  There  may,  of  course,  be  other  losses  result- 
ing from  the  seller^s  default,  and  these  will  be  considered  later;  but  the 
direct  and  immediate  loss  will  be  at  least  this  difference  in  value.  For 
the  breach  of  warranty,  then,  as  to  kind,  quality  or  condition,  the  meas- 
ure of  the  buyer^s  injury  will  be  the  difference  between  the  value  of  the 
article  of  the  kind  warranted  and  the  value  of  the  article  actuallv  deliv- 
ered;  and  for  this  difference  the  buyer  may  recover  damages/'  Sec. 
1830:  ''Thus,  where  the  seller  of  a  brick  machine  warranted  it  to  have 
the  capacity  to  make  a  certain  number  of  bricks  per  day,  but  the  machine 
failed  in  this  respect,  it  was  held  that  the  proper  measure  of  damages 
was  the  difference  in  value  between  a  machine  with  the  capacity  war- 
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ranted  and  a  machine  like  the  one  deliyered^  and  not  the  profits  which 
the  buyer  might  have  made  on  the  larger  quantity  of  bricks  he  might 
have  made  and  sold  ii  the  machine  had  had  the  capacity  to  make  ^ 
many  bricks  as  it  was  warranted  to  make.  In  such  a  case  the  longer 
the  buyer  should  continue  to  operate  the  defective  machinery^  even  with 
knowledge  of  its  defects^  and  the  greater  the  deficiency  in  the  number 
of  bricks  which  he  could  thereby  produce^  the  larger  would  be  his  dam- 
ages." 

Instead  of  this  difference  in  value,  the  jury  seem  to  have  substituted 
the  item  of  $400  assessed  as  the  damages  caused  by  '^the  diminished 
capacity  of  the  machine.^'  It  is,  however,  by  no  means  clear  from  the 
entire  verdict  exactly  what  the  jury  intended  to  include  in  this  item. 
The  findings  rather  indicate  that  it  was  intended  to  cover  the  difference 
in  profits  arising  from  the  operation  of  a  thresher  having  the  capacity 
of  from  1500  to  2000  bushels  and  one  having  the  capacity  of  only  1100 
bushels.  The  pleadings,  however,  made  the  further  issue,  and  the  evi- 
'  dence  tended  to  prove,  that  for  the  first  seventeen  days  of  its  operation 
the  capacity  of  the  thresher  was  considerably  less  than  1100  bushels, 
owing  to  the  failure  of  appellant  to  sooner  put  it  in  good  nmning  order. 
The  loss  thus  caused  was  not  really  due  to  any  inherent  lack  of  thresh- 
ing capacity,  and  was  not  therefore  properly  chargeable  to  any  breach 
of  warranty  of  capacity,  but  rather  to  the  failure  of  appellant  to  keep 
its  covenant  to  put  it  in  good  running  order,  "properly  trained  and 
tested."  This  loss  was  recoverable  in  addition  to  damages  resulting 
from  breach  of  warranty  of  capacity,  and  not  a  part  of  such  damages. 
We  are  unable  to  determine  from  the  whole  verdict,  especially  when  read 
in  the  light  of  the  pleadings  and  evidence,  whether  the  item  of  $400 
should  be  referred  to  the  breach  of  warranty  of  the  capacity  of  the 
thresher,  or  to  the  breach  of  covenant  to  put  it  in  good  running  order, 
or  to  both,  the  jury  having  found  both  covenants  to  have  been  broken. 
If  it  is  to  be  referred  in  whole  or  in  part  to  the  breach  of  warranty  %»f 
capacity,  as  it  probably  should  be,  the  further  and  perhaps  more  serious 
difficulty  is  encountered,  whether  the  jury  adopted  the  true  measure  of 
damages.  Undoubtedly  the  general  rule  is  as  quoted  above,  that  the 
difference  in  the  market  value  measures  the  damages  when  machinery 
has  less  capacity  than  the  seller  warrants  it  to  have,  for  this  inferior 
capacity  is  taken  into  consideration  in  fixing  the  value,  but  to  this  may 
be  added  as  special  damages  in  cases  like  this  loss  of  profits  within  the 
contemplation  of  both  parties  at  the  time  of  the  sale ;  such,  for  instance, 
as  would  arise  from  the  inability  of  the  purchaser  to  obtain  another 
thresher  and  of  the  requisite  capacity  in  time  to  thresh,  as  contemplated, 
the  crop  of  the  season  immediately  following  the  purchase.  In  this 
respect  there  is  room  for  difference  between  the  purchase  of  a  brick 
machine  for  continuous  use,  taken  as  an  illustration  by  Mr.  Mechem, 
and  the  purchase  of  a  threshing  machine  to  be  used  during  a  given 
threshins:  season,  which  is  usually  of  short  duration.  Dilley  v.  Ratcliflf, 
69  S.  W.  Rep.,  237.    We  find  nothing,  however,  to  indicate  that  tlie 
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jury  intended  to  restrict  the  item  of  $400  to  which  they  fonnd  appellee 
waa  entitled  ^%y  reason  of  diminished  capacity  of  said  machine/^  to  loss 
of  profits  due  to  inability  to  obtain  a  thresher  of  the  capacity  of  from 
1500  to  2000  bushels  in  time  to  thresh  the  crop  of  1903.  But  if  the 
jury  did  not  adopt  the  wrong  measure  of  damages,  the  verdict^  we  think, 
is  at  least  too  uncertain  in  its  meaning  to  be  made  the  basis  of  a  judg- 
ment for  the  damages  recovered. 

We  are  also  of  opinion  that  the  court  erred  in  permitting  appellee 
to  prove  by  the  declarations  of  Cunningham  that  he  was  State  agent  for 
appellant,  the  proof  otherwise  showing  that  he  was  a  traveling  salesman 
with  limited  powers,  and  the  rule  being  that  the  power  of  an  agent  can 
no  more  be  extended  than  it  can  be  created  by  his  own  declarations. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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P.  J.  O'Brien  v.  Missouri,  Kansas  &  Texas  Railway  Company 

OF  Texas. 

Decided  July  2,  1904. 

1* — Contributory   Negligence^lssue   Raised. 

Evidence  considered  and  held  to  raise  the  issue  of  contributory  negli- 
gence on  the  part  of  a  roundhouse  employe  in  using  a  piece  of  gas  pipe  at- 
tached by  him  to  the  handle  of  a  gooseneck  wrench  while  tightening  a  bolt, 
thereby  giving  him  an  increased  leverage  resulting  in  the  spreading  and 
slipping  of  the  wrench  and  the  employe's  fall  and  injury. 

2« — Personal  Injury — Otiier  Concurring  Cause — Charge. 

A  charge  instructing  that  if  plaintiffs  injuries  were  not  caused  by  the 
alleged  fall,  but  by  a  disease  arising  from  some  other  cause,  the  verdict 
should  be  for  the  defendant,  and  in  another  paragraph,  that  the  jury  could 
not  allow  any  compensation  for  any  injuries  which  plaintiff  may  have  suf- 
fered from  any  other  cause  than  negligence  of  the  defendant, — was  not  mis- 
leading in  that  the  jury  could  have  understood  it  to  mean  that  if  there  was 
injury  for  which  the  defendant  was  liable,  and  also  disease,  he  would  not  be 
entitled  to  recover  at  all. 

3. — Master  and  Servant — Inspection. 

Where  an  employe  needed  a  gooseneck  wrench  and  instead  of  sending 
to  the  toolhouse  for  it,  used  one  which  had  been  thrown  upon  the  floor  of 
the  roundhouse  and  was  badly  worn,  that  fact  being  apparent,  and  was  in- 
jured while  using  it,  because  of  its  want  of  strength,  the  master  could  not  be 
held  liable  because  of  the  duty  of  inspection  resting  on  him. 

4w^Same — Apparent   Defect. 

The  wrench  being  a  simple  tool,  the  master  might  assume  that  employes 
using  it  would  discover  a  defect  resulting  from  its  being:  worn  out. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Wolfe,  Hare  &  Maxey,  for  appellant. 

T.  S.  Miller  and  Smith  £  Beaty,  for  appellee. 

BOOKHOUT,  Associate  Justice.— This  suit  was  instituted  October 
21,  1902,  to  recover  for  personal  injuries  claimed  to  have  been  received 
by  appellant  on  the  28th  day  of  June,  1902,  while  in  the  employ  of 
appellee  and  working  at  its  roundhouse  in  the  city  of  Denison  in  the 
capacity  of  machinist.  , 

The  grounds  of  negligence  alleged  were'  that  appellee  furnished  to 
him  a  certain  tool  or  wrench  with  which  to  tighten  the  nuts  on  the 
steam  chest  to  one  of  .its  locomotives,  and  that  while  attempting  to  do 
said  work  in  the  usual  and  proper  manner,  on  account  of  the  same  being 
old,  worn,  improperly  constructed  and  unsafe  for  said  purpose,  appellant 
received  his  injuries.  That  an  inspection  of  said  wrench  would  have 
shown  its  defective  and  dangerous  condition.  That  the  defendant  negli- 
gently furnished  the  same  to  plaintiff,  negligently  provided  the  same  for 
use  in  the  mannor  aforesaid,  negligently  failed  to  discover  its  condition 
and  defects,  and  failed  to  repair  or  render  the  same  safe.  That  all  of 
these  facts  were  well  known  to  defendant,  or  in  the  exercise  of  ordinarv 
care  for  plaintiff's  safety,  and  by  means  of  an  ordinary  inspection,  would 
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have  been  known  to  it  in  time  to  have  prevented  plaintiff's  injuries,  yet 
defendant  failed  to  discover  said  condition,  failed  to  make  said  inspec- 
tion, failed  to  repair  said  wrench,  and  failed  to  furnish  plaintiff  with  a 
tool  suitable  for  the  use  and  purposes  for  which  the  same  was  designed, 
in  all  of  which  matters  it  was  guilty  of  negligence  proximately  causing 
plaintiff's  injuries. 

The  defendant  answered  by  a  general  exception,  general  denial,  as- 
sumed risk  and  a  plea  of  contributory  negligence.  A  trial  resulted  in  a 
verdict  and  judgment  for  defendant,  and  plaintiff  appealed. 

1.  It  is  contended  that  the  court  erred  in  that  portion  of  the  sixth 
paragraph  of  the  charge  to  the  jury  wherein  they  were  told  that  if  they 
believed  from  all  the  facts  and  circumstances  in  evidence  before  them 
that  plaintiff  was  guilty  of  contributory  negligence  either  in  the  mode  in 
which  he  used  said  wrench,  or  in  the  place  and  manner  he  stood  while 
using  said  wrench,  they  should  find  for  the  defendant,  because  there  was 
no  evidence  in  the  case  raising  such 'issue.  We  do  not  concur  in  this 
contention. 

The  evidence  shows  that  the  plaintiff  was  injured  while  using  a  goose- 
necked  wrench  to  tighten  the  bolts  through  the  upper  plate  of  the  steam 
chest  of  the  engine.  The  goosenecked  wrench  is  made  by  taking  a  bar 
of  steel,  and  after  heating  it,  turning  one  part  thereof  at  right  angles 
to  the  other,  one  of  said  angles  being  about  five  inches  in  length,  the 
other  of  which  constitutes  the  handle,  about  eighteen  inches  in  length. 
The  short  angle  is  hollowed  out  and  cut  in  shape  to  fit  on  the  nut  to 
be  tightened.  To  give  more  leverage  plaintiff  procured  a  piece  of  gas 
pipe  and  slipped  it  over  the  handle  of  the  wrench,  thereby  lengthening 
it.  He  placed  the  wrench  upon  one  of  the  nuts  on  the  steam  chest,  and 
while  standing  on  the  ground  over  or  near  a  block  of  timber,  he  began 
tightening  the  nut  by  putting  his  weight  on  the  handle  of  the  wrench 
and  pulling  backwards,  when  the  wrench  slipped  or  opened  and  spread, 
causing  him  to  fall  backwards  upon  the  block  of  timber  and  injuring 
him.  The  facts  were  sufficient  to  fairly  raise  the  issue  of  contributory 
negligence,  and  the  court  did  not  err  in  submitting  the  same.  While 
it  was  shown  that  it  was  customary  to  place  a  piece  of  gas  pipe  on  the 
handle  of  the  wrench  to  give  greater  leverage,  this  was  not  shown  to 
be  safe  or  necessary. 

2.  It  is  insisted  that  the  court  erred  in  the  sixth  paragraph  of  the 
charge  in  instructing  the  jury  as  follows:  "Or  if  you  believe  from  the 
evidence  that  plaintiff's  injuries  were  not  caused  by  a  fall,  but  you  be- 
lieve from  the  evidence  that  they  were  caused  by  a  disease  arising 
from  some  other  cause,  ♦  ♦  *  you  will  find  a  verdict  for  the  de- 
fendant." And  again  in  the  seventh  paragraph,  wherein  they  are  told 
that  they  "can  not  allow  any  compensation  for  any  injuries,  if  any, 
which  plaintiff  may  have  suffered  from  any  other  cause  than  negligence 
of  defendant,  if  any."  The  objection  urired  to  the  above  clauses  of  the 
charGT'^  are:  "(1)  There  was  no  evidence  of  any  other  injury  or 
disease;  and  (2)  because  same  was  misleading  to  the  jury  in  that  they 

3«   Civ.-o} 
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probably  understood  therefrom  that  the  court  was  of  the  opinion  that 
appellant's  condition  was  the  result  of  something  other  than  the  injuries 
on  account  of  which  this  suit  was  brought." 

In  the  clause  quoted  from  the  sixth  paragraph  of  the  charge  the  jury 
were  instructed,  in  effect,  that  if  plaintiff's  injuries  were  not  caused  by 
the  fall,  but  by  disease  arising  from  some  other  cause,  they  should  find 
for  the  defendant.  This  was  further  explained  in  the  seventh  paragraph, 
wherein,  after  stating  the  measure  of  damages,  the  court  instructed  the 
jury,  if  they  found  the  defendant  liable,  to  "allow  the  plaintiff  such 
sum  as  they  might  believe  from  the  evidence  would,  as  a  present  cash 
payment,  reasonably  and  fairly  compensate  him  *  *  ♦  for  his  in- 
juries;" and  then  adding:  "But  you  can  not  allow  any  compensation 
for  any  injuries,  if  any,  which  plaintiff  may  have  suffered  from  any 
other  cause  than  the  negligence  of  defendant."  The  evidence,  in  our 
opinion,  raised  the  issue  whether  the  plaintiff's  condition  was  due  to 
his  fall  in  question,  or  to  disease,,  and  the  jury  could  not  have  under- 
stood the  charge  to  mean  that  if  there  was  injury  for  which  defendant 
was  liable,  and  also  disease,  he  would  not  be  entitled  to  recover  at  all. 

3.  Complaint  is  made  of  the  action  of  the  court  in  refusing  the 
special  charge  requested  by  appellant,  as  follows:  "If  you  believe  from 
the  evidence  that  the  wrench  furnished  plaintiff  by  defendant  was  not 
reasonably  safe  for  his  use  in  the  work  about  which  he  was  engaged, 
and  if  you  further  believe  from  the  evidence  that  defendant  failed  to 
make  such  inspection  of  said  wrench  as  an  ordinarily  prudent  man  in 
the  exercise  of  ordinary  care  would  have  made  under  the  same  or  similar 
circumstances,  and  if  you  believe  that  defendant  did  so  fail,  then  you 
are  instructed  that  such  failure  on  the  part  of  defendant  would  have 
been  negligence."  And  also  the  special  charge  in  effect  that  there  was  no 
duty  devolving  upon  plaintiff  to  inspect  the  wrench  with  which  plaintiff 
was  at  work. 

Under  the  evidence  as  disclosed  by  the  record  we  are  of  the  opinion 
that  it  was  not  error  to  refuse  these  instructions.  The  evidence  shows 
that  "the  defendant  had  furnished  to  plaintiff  certain  tools  with  which 
to  discharge  his  duties;  among  others  was  a  gooseneck  wrench  such  as 
it  was  necessary  for  him  to  use  in  doing  the  work  he  was  at;  but  that 
on  said  occasion  the  old  roundhouse  was  being  torn  away  and  plaintiff's 
box  containing  his  tools  was  torn  down,  so  that  it  was  impracticable 
and  dangerous  for  his  helper  to  attempt  to  get  a  tool  from  his  said  box. 
That  defendant  furnished  to  plaintiff  a  man  to  help  him,  called  a  helper. 
That  plaintiff  directed  said  helper  to  procure  from  his  box  said  wrench. 
That  said  helper  reported  to  plaintiff  the  fact  that  he  could  not  get  said 
wrench,  and  plaintiff  then  directed  him  to  procure  one  from  the  round- 
house. That  said  helper  went  then  into  the  roundhouse  of  defendant, 
and  finding  a  gooseneck  wrench,  not  in  use,  carried  the  same  to  plaintiff. 
That  it  was  customary  and  usual  in  work  in  and  around  defendant's 
roundhouse  when  a  machinist  needed  a  tool  and  there  was  such  tool  as 
he  needed  lying  on  the  floor  of  the  roundhouse,  not  being  used  by  any 
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other  employe,  to  take  the  same  and  work  therewith."  It  was  further 
shown  "that  defendant  kept  a  toolhonse  where  all  tools  were  supposed 
to  be  stored  when  not  in  use,  with  a  man  in  charge  to  cheek  them  out 
to  employes,  who  were  supposed  to  send  there  when  thay  needed  tools. 
That  it  was  located  one  hundred  or  more  feet  from  the  point  where 
plaintiff  was  at  work,  and  contained  usually  a  great  number  of  goose- 
necked  wrenches  and  other  tools.  That  if  he  had  sent  to  the  toolhouse 
he  could  have  gotten  the  tool  there,  provided  the  same  were  not  all  out 
in  use.*' 

If  it  can  be  said  under  this  evidence  the  wrench  was  furnished  plaintiff 
by  defendant,  still  we  are  of  the  opinion  no  duty  of  inspection  on  the 
part  of  defendant  was  shown.  During  the  trial  four  witnesses,  who 
qualified  as  expert  machinists  and  examined  the  wrench  identified  by 
plaintiff,  testified  "that  it  appeared  to  have  been  of  the  proper  material 
and  properly  made  originally,  but  was  simply  worn  out;  that  the  sides 
appeared  to  have  been  worn,  thin  and  weak  by  constant  friction;  that 
they  would  consider  it  an  old,  wornout  wrench,  and  that  they  could  see 
no  other  defect  in  it.*' 

We  are  of  the  opinion  that  defendant,  in  leaving  a  wornout  wrench 
on  the  floor  of  the  roundhouse,  could  not  reasonably  have  anticipated  or 
foreseen  that  the  plaintiff  or  any  other  employe  would,  under  the  facts 
shown,  make  use  of  the  same,  and  as  a  result  sustain  an  injury.  Brush 
Elec.  L.  &  P.  Co.  V.  Lefevre,  93  Texas,  604;  Texas  &  P.  Ry.  Co.  v. 
Bigham,  90  Texas,  223. 

Again,  the  wrench  seems  to  have  been  a  simple  tool,  and  we  are  of 
the  opinion  that  the  defendant  might  assume  that  employes  using  such 
a  tool  would  discover  a  defect  resulting  from  its  being  worn  out.  Wack- 
smith  V.  Shaw,  76  N.  W.  Rep.,  498 ;  La  Pierre  v.  Railway  Co.,  58  N.  W. 
Rep.,  60 ;  Miller  v.  Railway  Co.,  47  N.  Y.  Supp.,  285. 

Finding  no  error  in  the  record,  the  judgment  is  ajBBrmed. 

Affirmed. 

Writ  of  error  refused. 
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International  &  Obkat  Northern  Eailroad  Company  v. 

Prudencio  Villareal. 

Decided  October  12,  1904. 

1.— Charge     Submitting  Two  Counts  as  One. 

When  negligence  la  alleged  on  the  ground,  first,  of  failure  to  keep  a 
lookout  to  discover  plaintiff  in  time  to  have  avoided  the  injury,  and  second* 
failure  to  warn  him  of  the  approach  of  the  engine  by  blowing  the  whistle* 
ringing  the  bell  or  otherwise,  it  was  not  error  for  the  court  to  submit  both 
counts  as  one  matter. 

2^— 8amd— Assuming  Fact. 

An  instruction  that  plaintiff  could  not  recover  if  the  engineer  warned 
him  of  the  approach  of  the  train  in  time  for  plaintiff  by  the  use  of  ordinary 
care  to  have  avoided  the  accident,  was  not  objectionable  as  assuming  that 
it  was  defendant's  duty  to  warn  plaintiff  of  the  approach  of  the  train. 

8^— Same— Harmless  Error^Submitting  Undisputed   Issue. 

An  Instruction  to  the  jury  that  plaintiff  could  not  recover  if  "you  believe 
that  it  was  the  duty  of  plaintiff  to  look  out  for  and  discover  approaching 
trains  of  the  defendant,"  and  that  he  failed  to  use  such  care  as  an  ordinarily 
prudent  person  would  have  used  under  similar  circumstances,  while  errone- 
ous in  submitting  as  an  issue  plaintlfTs  duty  to  keep  a  lookout,  which  was 
admitted  by  plaintiff,  held,  however,  not  ground  for  reversal  in  view  of  a 
preceding  paragraph  of  the  charge  Instructing  that  plaintiff  could  recover, 
if  certain  facts  were  found  to  be  true,  provided  •  they  further  found  that 
plaintiff  was  not  guilty  of  any  negligence  contributing  to  his  injury. 

4ri— Sam»— Rate  of  Speed— Pleading. 

A  requested  charge  that  plaintiff  not  having  alleged  that  defendant's 
train  was  being  operated  at  a  negligent  rate  of  speed,  defendant  could  not 
be  held  guilty  of  negligence  upon  that  ground  even  though  the  train  was  in 
fact  being  operated  at  a  greater  rate  of  speed  than  a  reasonably  prudent 
person  would  have  operated  it  under  the  same  circumstances,  was  properly 
refused  where  the  speed  was  a  factor  relating  to  plaintiffs  contributory  neg- 
ligence and  also  to  the  issue  of  discovered  peril. 

5.— Same— Burden  of  Proof. 

A  charge  that  the  burden  of  proof  Is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  evidence,  is  sufficient  without  further  instruction 
that  if  the  evidence  is  equally  balanced  in  the  mind  of  the  Jury  to  find  for 
defendant. 

6d— Section    Hand^-Evidenc^— Noise   of   Train— Testimony    of    Fact— Conclu- 
sion. 

Testimony  that  the  train  which  struck  plaintiff  was  making  less  noise 
than  usual  was  testimony  of  a  fact  and  not  a  conclusion,  and  was  relevant 
to  the  issue  of  reasonable  care  on  the  part  of  plaintiff,  since  the  nature  of 
his  work,  that  of  a  section  hand  laying  new  steel,  was  such  as  to  require  him 
to  be  upon  the  track  looking  down  at  the  rails,  and  he  could  not  be  held 
negligent  in  relying  to  some  extent  upon  his  hearing  in  detecting  the  ap- 
proach of  a  train. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Hiclcs  &  Hicks,  for  appellant. 

J.  J.  Sweeney  and  Thomas  0.  Murphy,  for  appellee. 

JAMES,  Chief  Justice. — Judgment  for  appellee  on  account  of  per- 
sonal injuries.  He  alleged  that  he  was  a  member  of  a  section  gang 
laying  new  steel  on  appellants  road  and  while  so  engaged  he  was  struck 
by  a  passenger  train.    He  alleged  negligence  of  defendant's  seryants. 
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thus:  (1)  In  failing  to  keep  a  lookout  to  discover  appellee  in  time  to 
have  avoided  the  injury;  (2)  and  failed  to  warn  him  of  the  approach 
of  the  engine  by  blowing  the  whistle,  ringing  the  bell,  or  otherwise ;  and 
(3)  that  they  discovered  plaintiflE  upon  the  track  and  in  a  perilous  posi- 
tion and  failed,  after  making  such  discovery,  to  use  ordinary  care  to 
avoid  injuring  him. 

The  court  in  instructing  the  jury  charged  that  plaintiff  sought  to  re- 
cover upon  two  counts,  and  submitted  the  issues  as  involved  in  two 
counts.  In  doing  this  the  court  treated  as  one  matter  what  the  petition 
designated  as  to  first  and  second  acts  of  negligence.  As  really  they 
both  entered  into  the  same  act  of  negligence  there  was  no  error  in  the 
submission.  Therefore  we  overrule  the  first,  second  and  third  assign- 
ments. 

The  fourth  assignment  alleges  that  the  following  language  in  the 
charge  assumes  that  it  was  the  defendants  duty  to  warn  plaintiflE  of  the 
approach  of  the  train  by  blowing  the  whistle  or  ringing  the  bell :  "If, 
however,  you  find  from  the  testimony  that  the-  engineer  in  charge  of 
said  engine  warned  plaintiff  of  the  approach  of  said  train  by  the  blow- 
ing of  the  whistle  or  the  ringing  of  the  bell  in  time  for  plaintiff  by  the 
use  of  ordinary  care  to  have  left  the  track  and  avoided  the  accident  and 
iiij^ry,  ♦  *  ♦  then  plaintiff  can  not  recover  on  the  first  count  in 
his  petition/'  The  charge  is  not  open  to  the  objection J;hat  it  assumed 
any  fact. 

The  fifth  assignment  is:  The  court  erred  in  charging  the  jury  as 
follows:  "Or  if  you  find  that  it  was  the  duty  of  plaintiff  to  look  out 
for  and  discover  approaching  trains  of  defendant  at  said  time  and 
place,*'  in  that  this  submitted  to  the  jury,  to  be  determined  by  them,  an 
issue  which  was  admitted  by  plaintiff  and  not  in  dispute. 

Appellant's  attack  on  this  part  of  the  charge  is  thus  specified  in  a 
proposition:  "Where,  by  admission  of  plaintiff  and  according  to  the 
undisputed  evidence,  it  appears  that  it  was  the  duty  of  plaintiff  as  a 
section  man  to  look  out  for  and  keep  out  of  the  way  of  approaching 
trains  of  defendant  at  the  time  and  place  of  his  injury,  it  is  error  for 
the  court  to  submit  said  issue  to  the  jury  as  one  of  the  issues  to  be  de- 
termined by  them." 

Counsel  say  that  the  court  should  merely  have  charged  in  that  con- 
nection that  it  was  the  duty  of  appellee  to  use  reasonable  care  to  dis- 
cover the  approach  of  the  train  at  said  time  and  place,  and  left  such 
issue  to  the  jury.    This"  is  true. 

To  test  the  charge  as  to  whether  or  not  the  portion  quoted  in  the  as- 
signment constitutes  error  which  requires  a  reversal,  we  must  consider 
the  charge  in  its  entirety.  The  court  in  the  paragraph  immediately 
preceding  told  the  jury  that  plaintiff  was  entitled  to  a  verdict  on  the 
firts  count  if  certain  facts  were  found,  provided  they  further  found  that 
plaintiff  was  not  guilty  of  any  negligence  contributing  to  his  injury. 
Then  follows  this  paragraph,  which  told  them  "that  plaintiff  can  not 
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recover  on  said  first  count  if,  among  other  things,  yon  find  that  it  was 
the  duty  of  plaintiff  to  look  out  for  and  discover  approaching  trains  of 
the  defendant  at  said  time  and  place,  and  if  you  further  find  that  plain- 
tiff failed  to  use  such  care  as  an  ordinarily  prudent  person  would  have 
used  under  similar  circumstances  to  look  out  for  and  discover  the  ap- 
proaching train/' 

If  we  consider  the  above  as  submitting  as  an  issue  whether  or  not 
it  was  plaintiff's  duty  to  look  out  for  trains,  and  that  the  jury  so  under- 
stood it  and  passed  on  that  issue,  they  must  have  found  either  that  it 
was  or  was  not.  If  they  found  that  it  was,  then  they  could  not  under 
the  charge  have  found  for  plaintiff  unleps  they  found  further  that  he 
was  acting  at  the  time  in  that  matter  as  an  ordinarily  prudent  person. 
Suppose  they  found  that  it  was  not,  then  the  charge  was  not  applicable. 
It  was  no  instruction  to  them  up(m  that  theory.  Tiiey  were  not  by  that 
paragraph  told  what  to  do  on  that  theory 

The  jury  would  in  that  event  naturally  have  been  guided  by  the  pre- 
ceding paragraph  of  the  charge,  which  purported  to  cover  the  whole 
case  so  far  as  the  first  count  was  concerned,  and  they  were  there  told 
that  before  they  could  find  for  plaintiff  they  must  find  that  he  was  not 
guilty  of  any  negligence.  We  think  it  wholly  improbable  that  the  jury 
were  misled,  by  the  matter  complained  of,  into  finding  their  verdict 
without  passing  understandingly  upon  the  issue  of  plaintiff's  contribu- 
tory negligence  A  a  distinct  issue.  The  assignment  is  therefore  over- 
ruled. 

The  seventh  assignment  is  that  the  court  erred  in  refusing  the  fol- 
lowing charge:  'TTou  are  instructed  that  the  plaintiff  in  this  case  does 
not  allege  that  the  train  of  defendant  was  being  operated  at  a  negli- 
gent rate  of  speed,  and  you  are  charged  that  you  can  not  find  defendant 
guilty  of  negligence  upon  this  ground,  even  though  you  should  find 
the  train  was  being  operated  at  a  greater  rate  of  speed  than  a  reason- 
ably prudent  person  would  have  operated  it  under  the  same  circum- 
stances.^' 

This  was  properly  refused.  The  court  did  not  mention  the  matter 
of  negligent  speed  in  its  charge.  The  speed  was,  however,  a  factor  re- 
lating to  plaintiff's  contributory  negligence,  and  also  to  the  issue  of 
discovered  peril.  The  charge  asked  was  calculated  to  cause  the  jury  to 
ignore  such  fact  and  was  therefore  upon  the  weight  of  the  evidence. 

In  reference  to  the  eighth  assignment,  we  hold  that  where  the  court 
charges  that  the  burden  of  proof  is  upon  plaintiff  to  establisli  his  case 
by  a  preponderance  of  the  evidence,  it  is  not  required  to  give  a  re- 
quested instruction  that  if  the  evidence  is  equally  balanced  in  the  mind 
of  the  jury  to  find  for  defendant. 

The  ninth,  tenth  and  eleventh  assignments  complain  of  certain  wit- 
nesses being  allowed  to  testify  that  the  train  was  making  less  noise  than 
usual,  upon  the  ground  that  this  was  the  statement  of  a  conclusion,  was 
irrelevant,  immaterial,  and  gave  no  definite  idea  of  the  matter  testified 
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about  The  testimony  was  of  a  fact  and  not  a  conclusion.  Its  rele- 
vancy and  materiality  to  the  issue  of  reasonable  care  on  the  part  of 
plaintiff  can  not  well  be  questioned.  The  particular  work  which  plain- 
tiff was  doing  required  him  to  be  upon  the  tracks  looking  down  at  the 
rails.  He  could  not  be  doing  this  and  be  looking  constantly  up  and 
down  the  track  for  trains.  He  had  just  before,  as  he  states,  looked  for 
this  train.  The  track  was  open  for  some  distance,  and  in  the  exercise 
of  due  care  in  respect  to  observing  the  approach  of  the  train,  it  could  be 
well  said,  considering  the  work  he  was  expected  to  be  doing,  that  he  was 
not  required  to  be  continually  looking  up  the  track,  and  the  jury  could 
well  have  deemed  him  ordinarily  careful  in  relying  to  some  extent  on 
hearing  it  approach.  That  it  came  making  less  noise  than  usual  was 
a  fact  they  could  take  into  consideration. 

The  fifteenth,  sixteenth,  seventeenth  and  eighteenth  assignments  of 
error  are  overruled  in  view  of  the  judge's  qualifications  to  the  several 
bills  of  e]icception  on  which  they  are  based. 

The  nineteenth  complains  of  the  verdict  being  contrary  to  the  evi- 
dence and  against  the  greax  preponderance  of  the  evidence.  We  con- 
clude that  this  is  not  the  case. 

Affirmed, 

Writ  of  error  refused. 
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International  &  Great  Northern  Railroad  Company  t. 

Charles  A.  Gready. 

Decided  October  12,  1904. 

Id — personal  Injuries — Pleading.  ^ 

An  allegation  that  plaintiff  was  precipitated  with  great  force  and  vio* 
lence  to  the  ground,  striking  the  cross-ties  and  ground,  whereby  he  was  so 
crushed  and  mangled  that  he  suffered  serious  and  permanent  injury  to  his 
back,  spine,  head,  kidneys,  etc.,  was  not  subject  to  special  exception  because 
not  stating  what  portions  of  his  body  were  struck  or  crushed  in  the  fall  in 
order  that  defendant  might  be  able  to  determine  whether  or  not  the  injuries 
could  have  resulted  therefrom,  since  it  was  in  effect  an  allegation  that  the 
result  to  plaintiff  from  the  fall  consisted  of  injuries  to  his  back,  spine,  head, 
kidneys,  etc.,  and  no  recovery  was  sought  for  the  fall  and  crushing  except 
as  specified. 

2w— Same— Defective  Handhold — Evidence* 

Where  plaintiff  was  injured  by  the  handhold  on  a  car  giving  way,  tes- 
timony of  witnesses  who  examined  the  handhold  after  the  accident  that  the 
screw  had  pulled  out  of  the  wood  was  admissible  though  the  witnesses  did 
not  see  the  accident. 

3rf— Same— Examination  of  Physicians. 

Examination  of  a  plaintiff  by  phsrsicians  appointed  by  the  court  being 
a  matter  subject  to  consent  of  plaintiff,  he  may  terminate  such  examination 
before  it  is  concluded. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Hides  &  Hicks,  for  appellant. 

Nat  B.  Jones  and  A.  B.  Storey,  tor  appellee. 

JAMES,  Chief  Justice. — ^Appellee^  a  brakeman*^  sustained  injury 
from  a  fall^  which  resulted^  as  he  alleged,  from  appellant's  negligence 
in  failing  to  use  ordinary  care  to  see  that  the  car  handhold,  which  gave 
way  with  him,  was  properly  secured.  Appellant  answered  by  excep- 
tions, general  denial,  and  a  special  plea  tiiat  if  the  handhold  was  de- 
fective, the  defect  was  latent  and  that  the  risk  incident  thereto  was  as- 
sumed by  appellee. 

Appellant  specially  excepted  to  the  following  allegation  in  the  peti- 
tion, where  plaintiff  stated  his  injuries,  upon  the  ground  that  it  was  not 
sufficiently  specific  and  did  not  inform  defendant  of  the  exact  parts  of 
plaintiff's  body  which  were  injured,  or  the  exact  character  and  extent 
of  said  injuries.  The  allegation  was:  That  he  was  precipitated  with 
great  force  and  violence  to  the  ground,  striking  the  cross-ties  and 
ground,  whereby  he  was  so  crushed  and  mbngled  that  he  suffered  serious 
and  permanent  injury  to  his  back,  spine,  head,  kidneys,  and  internally 
as  to  make  him  incompetent  to  labor  and  earn  money  for  the  rest  of  hk 
life,  directly  causing  paralysis  of  his  limbs  and  body,  destroying  his 
sexual  capacity,  impairing  his  eyesight  a^d  power  to  control  his  urine, 
and  from  which  he  suffered  and  will  continue  to  suffer  great  physical 
and  mental  pain  so  long  as  he  lives. 
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Appellant  insiflts  that  he  vss  entitled  to  have  plaintiff  allege  defi- 
nitely what  portions  of  his  body  were  crushed  and  mangled  in  the  fall 
or  what  part  of  his  body  was  stmck  in  the  f all^  in  order  that  it  might 
have  notice  thereof  and  be  able  to  determine  whether  or  not  the  in- 
juries or  injurious  results  alleged  could  readily  have  residted. 

As  we  construe  the  pleading^  it  was  in  substance  and  effect  an  alle- 
gation that  the  result  to  plaintiff  from  the  fall  consisted  of  injury  to 
his  back,  spine,  head,  kidneys,  etc.  It  specified  the  particular  injuries 
for  which  he  sought  recovery.  It  asked  none  for  the  crushing  and  man- 
gling except  as  specified.  The  statement  that  he  was  so  crushed  and 
mangled  by  the  fall  that  he  suffered  these  results,  was  after  all  no  more 
than  alleging  that  the  fall  occasioned  these  injuries.  We  think  there 
was  no  error  in  overruling  the  exception. 

By  several  assignments,  which  are  grouped,  appellant  urges  that  the 
court  erred  in  allowing  certain  witnesses  to  testify  that  the  handhold 
in  question  had  pulled  out  when  they  did  not  see  the  accident,  and  there- 
fore the  testimony  was  the  conclusion  of  these  witnesses.  There  was 
testimony  that  the  screw  pulled  out,  besides  that  of  said  witnesses.  Ap- 
pellant does  not  point  us  to  any  testimony  tliat  it  became  unscrewed, 
or  that  it  came  loose  in  other  way  than  by  pulling  out  of  the  wood. 
There  evidently  was  none.  Under  these  circumstances  the  assignment 
should  be  overruled.  However,  the  several  witnesses' mentioned  in  the 
assignments  saw  the  handhold  after  the  accident,  and  testified  that  the 
screw  had  pulled  out  of  the  wood.  There  was  ample  evidence  that  the 
wood  was  rotten.  It  seemn  to  us  tliat  it  can  not  be  held  that  a  witness 
who  inspected  the  condition  of  the  handhild  under  such  circumstances 
states  a  conclusion,  instead  of  a  visible  fact,  when  he  testifies  it  pulled 
out. 

In  reference  to  the  sixteenth  assignment  it  appears  that  plaintiff  con- 
sented to  an  examination  by  three  physicians  appointed  by  the  court, 
which  was  made,  the  court  adjourning  at  11  a.  m.  for  that  purpose. 
The  court  convened  at  2  p.  m.  and  waited  three  hours.  At  that  time 
two  of  the  physicians  appeared  and  testified.  On  cross-examination 
they  stated  that  they  had  applied  all  the  tests  except  chloroform  and 
the  electric  battery,  whereupon  appellant's  counsel  made  a  motion  to 
have  these  tests  applied,  whereupon  the  court  asked  one  of  the*  phy- 
sicians how  long  it'  would  take,  and  he  answered  'T  don't  know.*'  Upon 
further  inquiry  the  physician  stated  that  it  was  *'very  difficult  to.  say ; 
for  instance  we  must  get  the  battery  in  good  working  order,  which  is 
not  always  the  case;  the  battery  is  not  used  all  the  time  and  it  has  a 
trick  of  getting  out  of  order,  and  there  you  are.''  Whereupon  counsel 
for  plaintiff  said,  ''We  think  there  ought  to  be  some  limit  to  this  thing, 
and  we  don't  propose  to  submit  to  the  pain  of  it ;"  whereupon  the  court 
said,  ''Well,  we  won't  go  any  further  then."  This  all  occurred  in  the 
presence  of  the  jury  and  was  taken  advantage  of  in  argument  by  both 
sides.    The  above  is  the  statement  of  the  trial  judge  in  his  qualifica- 
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tion  to  the  bill  of  exceptions^  and  must  be  taken  as  a  recital  of  what 
actually  transpired.  The  qualification  which  controls  is  not  in  ac- 
cord with  some  things  that  are  stated  in  the  body  of  the  bill.  The 
court  was  without  power  to  require  plaintiff  to  submit  to  an  examina- 
tion. Austin  &  N.  W.  By.  Co.  v.  Cluck,  97  Texas,  172,  77  S.  W.  Hep., 
403.  Such  an  examination  being  subject  to  the  consent  of  plaintiff,, 
he  could,  we  think,  have  terminated  an  examination  while  same  was 
being  conducted.  The  court  did  not  err  in  not  ordering  a  second  or 
further  examination  against  his  will. 

The  remaining  assignments  of  error,  numbers  19  and  22,  are  not 
sustained. 

Afflrtned* 

Writ  of  error  refused. 
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Grand  Lodge  Order  Sons  of  Hermann  of  Texas  v. 

Mrs.  Anna  Schuetce. 

Decided  October  12,  1904. 

1.— Conspiracy — Wrongful   Act. 

Intent  to  Injure  another  can  not  make  actionable  as  a  conspiracy  a 
combination  to  perform  acts  within  the  legal  right  of  the  parties  combining 
to  effect  them. 

2. — Benefit  Society — Membership — Dissolution  and  Reorganization  of  Lodge. 

No  cause  of  action  was  shown  asralnst  the  grand  lodge  of  a  benefit 
society  for  permitting  a  subordinate  lodge  to  disorganize  and  to  reorganise 
itself  in  accordance  with  the  regulations  of  the  order,  though  this  was 
done  by  the  members  of  such  subordinate  lodge  for  the  purpose  of  getting 
rid  of  a  member  distasteful  to  them  and  whom  th&y  left  out  in  reorganizing. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
Geo.  Calhoun. 

Tf.  M.  Walton,  William  Brueggerhoff,  and  West  <6  Cochran,  for  ap- 
pellant. 

Fiset^  Miller  &  McClendon,  for  appellee. 

KEY,  Associate  Justice. — The  Grand  Lodge  of  the  Order  of  the 
Sons  of  Hermann  is  a  benevolent  association  and  has  a  charter  as  a 
private  corporation.  There  are  subordinate  lodges,  to  the  membership 
of  which  women  are  eligible. 

In  1902  a  subordinate  lodge  existed  at  New  Braunfels,  Texas,  known 
as  Lodge  No.  12,  and  Mrs.  Anna  Schuetze  was  a  member  of  that  lodge. 
On  the  11th  day  of  February,  1902,  while  Mrs.  Schuetze  was  absent 
from  her  home,  which  was  in  the  town  of  New  Braunfels,  some  person 
entered  her  residence  and  stole  $385  from  a  trunk. 

On  the  following  day  she  reported  her  loss  to  the  sheriflf,  and  told 
him  that  she  suspected  her  next-door  neighbor,  a  Mrs.  Wenzel,  of  the 
theft,  because  she  had  a  key  to  her  house  and  knew  where  the  money 
was.  She  made  the  same  charge  or  expressed  the  same  suspicion  to  the 
county  attorney  and  to  two  other  persons.  She  testified  to  these  facts 
on  the  stand,  but  denied  that  she  demanded  that  Mrs.  Wenze?s  coiSn 
be  searched.  Many  persons  in  New  Braunfels  suspected  Mrs.  Schuetze's 
son  of  the  theft  of  the  money. 

Soon  after  the  theft  Mrs.  "Wenzel  died,  and  the  sheriflf  testified  on 
the  trial  of  this  case  that  Mrs.  Schuetze  demanded  that  her  coffin  be 
searched  for  the  stolen  money,  and  the  county  attorney  made  a  similar 
statement  under  oath  before  Lodge  No.  12,  at  a  meeting  held  April 
13,  1902. 

On  the  second  day  after  Mrs.  Wenzel  was  buried  $355  of  the  stolen 
money  was  returned  to  Mrs.  Schuetze  through  the  medium  of  the 
postoffice,  but  the  identity  of  the  thief  was  not  disclosed.  Before  the 
March  meeting  was  held  several  of  the  female  members  of  the  lodge 
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had  become  incensed  at  Mrs.  Schuetze  on  account  of  her  alleged  con- 
duct towards  Mrs.  Wenzel,  and  had  signified  their  determination  not 
to  remain  in  the  lodge  with  her;  and  they  expressed  a  like  purpose  at 
the  meeting. 

Mr.  Boper,  the  secretary  of  the  lodge,  informed  Mrs.  Schuetze  of 
the  existence  of  the  feeling  against  her  among  the  members,  and  ad- 
vised or  requested  her  to  withdraw  her  membership,  which  she  de- 
clined to  do.  She  attended  the  meeting  of  the  lodge  on  March  30th, 
and  was  again  requested  to  withdraw  and  again  refused.  However, 
she  did  withdraw  from  that  meeting,  and,  being  in  arrears,  the  lodge 
suspended  her  for  nonpayment  of  dues.  Soon  thereafter  she  took  steps 
to  relieve  herself  from  suspension,  and  delivered  to  Mr.  Roper,  the  sec- 
retary, the  necessary  amount  of  money  to  pay  her  dues.  In  the  mean- 
time Roper  had  an  interview  with  Mr.  Bauer,  the  grand  secretary  of  the 
Qrand  Lodge  of  the  Order  of  the  Sons  of  Hermann,  concerning  the 
matter,  and  when  he  received  the  money  sent  by  Mrs.  Schuetze  to  pay 
her  dues,  he  sent  it  to  Mr.  Bauer,  accompanied  by  the  following  letter, 
dated  April  3,  1902 : 

'Enclosed  send  you  letter  and* money  order  from  Mrs.  Schuetze.  As 
she  was  suspended  March  31,  1902,  foy  nonpayment  of  dues,  I  request 
your  advice.  If  this  member  must  stay  in  our  lodge,  the  same  is  as 
well  as  disbanded ;  therefore  I  ask  your  advice." 

To  that  letter  Bauer  replied  as  follows: 

'^San  Antonio,  April  6,  1902. — Mr.  Carl  Roper,  New  Braunfels, 
Texas:  Call  for  to-morrow  week,  on  the  13th  of  this  month,  an  extra 
meeting  of  the  lodge.  I  will  at  that  time  come  with  Brother  Hoflf  to 
adjust  the  matter  to  the  satisfaction  of  the  lodge;  perhaps  Brother 
Alterman  will  be  there  also.  I  send  the  postal  money  order  to  Mrs. 
Schuetze  with  the  statement  that  the  lodge  will  have  an  extra  meeting 
on  the  13th  to  decide  if  under  the  conditions  the  same  shall  continue. 
Until  then  you  may  receive  the  dues  of  suspended  members.*' 

And  at  the  same  time  he  wrote  to  Mrs.  Schuetze  as  follows : 

*^Dear  Mrs.  S.  and  Sister:  I  received  a  letter  from  brother  secre- 
tary of  the  lodge  at  your  place,  with  letter  of  yours  and  money  order 
for  seventy-five  cents  inclosed.  In  regard  to  the  suspension,  will  say 
the  same  was  legal  acording  to  article  8,  section  1.  The  dues  for  the 
month  of  March  ought  to  have  been  paid  by  the  first  of  March  already. 
As  you  did  not  pay  within  fifteen  days,  you  are  bound  to  be  suspended 
according  to  article  8,  section  2 ;  then  indeed  you  had  thirty  days'  time 
to  become  reinstated  after  payment,  provided  no  sickness  could  have 
been  proven  to  you.  As  I  do  not  know  how  the  matter  stands,  I  have 
requested  Brother  Roper  to  call  a  special  meeting  on  the  13th  inst.  to 
investigate  the  matter.  The  lodge  now  wants  to  break  up,  in  case  means 
and  ways  can  not  be  found  possible  to  get  the  disagreeable  matter  out 
of  existence.  Consequently,  I  return  you  your  money  order  for  seventy- 
five  cents,  and  will  do  my  best  to  relieve  the  matter  to  every  one's  sat- 
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isfaction.  With  greetings  in  F.  L.  and  F.  J.  Bauer,  Grand  Secre- 
tary/^ 

Bauer  also  wrote  to  Alterman,  the  grand  president  of  the  grand  lodge, 
and  requested  him  to  attend  the  meeting  of  Lodge  No.  12  on  April  13th, 
and  apprised  him  of  the  discord  in  that  body. 

The  latter  complied,  and  on  April  13,  1902,  the  two  grand  oflBcers 
and  HofF,  grand  deputy  of  the  grand  lodge,  went  to  New  Braunfels 
and  met  several  members  of  Lodge  No.  12  in  the  lodge  room.  Hoff 
called  on  Mrs.  Schuetze  in  person  and  invited  her  to  attend  the  meet- 
ing, but  she  declined.  She  also  testified  that  he  tried  to  persuade  her 
to  withdraw  from  the  lodge,  because  she  was  disliked  by  the  other  mem- 
bers. ^ 

There  is  some  controversy  as  to  what  the  grand  officers  did  and  said 
at  that  meeting,  and  testimony  relating  thereto  may  be  referred  to 
hereafter.  It  is  quite  certain,  however,  that  a  majority  of  the  mem- 
bers of  the  local  lodge  were  unwilling  to  fellowship  with  Mrs.  Schuetze, 
and  they  passed  a  resolution  dissolving  that  lodge. 

A  pcti^on  signed  by  every  member  of  Lodge  No.  12,  except  Mrs. 
Schuetze,  was  thereafter  presented  to  the  grand  secretary,  asking  for 
dissolution  of  that  lodge,  which  he  accepted,  and  that  lodge  was  legally 
dissolved.  Thereafter,  by  request,  the  grand  secretary  made  applica- 
tion for  all  the  members  of  the  dissolved  lodge,  including  Mrs.  Schuetze, 
to  affiliate  with  a  sister  lodge  at  San  Antonio,  which  was  granted. 

In  June  following  a  new  subordinate  lodge  was  organized  at  New 
Braunfels.  All  the  members  and  officers  of  the  old  lodge  became  mem- 
bers and  officers  of  the  new  lodge,  except  Mrs.  Schuetze,  who  was  not 
invited  to  join.  Some  new  members  joined  who  had  not  belonged  to 
the  old  lodge. 

Thereafter  Mrs.  Schuetze  brought  this  action  for  damages  against 
the  Grand  Lodge  of  the  Order  of  the  Sons  of  Hermann,  charging  that 
it,  acting  by  its  president  and  secretary,  had  entered  into  a  conspiracy 
with  the  officers  and.  members  of  Lodge  No.  12  to  deprive  her  of  her 
membership  in  that  lodge,  and  that  the  dissolution  of  the  old  lodge 
and  the  organization  of  the  new  one  was  a  scheme  resorted  to  to  ac- 
complish that  result. 

The  defendant  filed  a  general  denial  and  other  pleas,  not  necessary 
to  state. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  $7500,  and  the  defendant  has  appealed. 

The  appellant's  brief  presents  many  questions  predicated  upon  the 
action  of  the  court  in  ruling  upon  exceptions  to  the  plaintiflPs  petition, 
and  in  giving  and  refusing  instructions.  It  also  challenges  the  plain- 
tiffs right  to  recover  anything;  and,  in  effect,  asserts  that  the  uncon- 
troverted  facts  show  that  the  defendant  is  not  liable.  As  we  sustain 
this  contention,  we  deem  it  unnecessary  to  consider  all  the  assignments 
of  error,  and  will  proceed  to  state  the  reasons  which  lead  us  to  the 
conclusion  that  the  plaintiff  has  no  case.     And  in  so  doing,  some  other 


542  Grand  Lodge  v.  Schuetze. 

facts^  and  the  testimony  on  controverted  matters,  may  be  adverted  to; 
and  we  shall  endeavor  to  place  upon  them  the  most  favorable  per- 
missible construction  in  behalf  of  the  appellee. 

Omitting  that  relating  to  the  issue  of  damages,  appellee's  counsel  have 
summarized  in  their  brief  the  testimony  relied  on  by  them  as  follows: 

"The  plaintiff  testified  that  she  was  at  the  meeting  of  the  local  lodge 
on  March  30th,  and  that  Secretary  Eoper  asked  her  to  resign,  stating 
that  she  had  demanded  that  the  cofBn  of  Mrs.  Wenzel  be  searched,  and 
when  she  protested  he  said  if  she  didn't  withdraw  voluntarily  he  would 
break  up  the  lodge.  That  some  of  the  sisters  said  they  would  discon- 
tinue paying  their  dues;  that  in  her  excitement  she  forgot  to  pay  her 
dues  and  left  the  lodge.  That  the  second  day  afteijvards  she  offered 
the  treasurer,  Mrs.  Galle,  the  lodge  dues,  and  she  said  she  had  been 
instructed  by  Mr.  Eoper  not  to  accept  the  money  under  any  circum- 
stances and  she  would  get  into  trouble  if  she  took  it;  that  she  went 
to  the  postoflBce  and  received  a  registered  letter  from  Mr.  Roper,'  dated 
March  31st,  in  which  he  said  that  as  she  had  failed  to  pay  her  monthly 
dues,  she  was  suspended  by  request  of  the  New  Braunfels  lodge.  That 
on  April  2d  she  procured  a  money  order  for  the  amount  of  the  dues  and 
.mailed  it  to  Mr.  Roper,  calling  his  attention  to  the  fact  that  she  had 
thirty  days,  under  article  8,  section  2,  of  the  by-laws,  to  pay  her  dues 
and  be  reinstated;  that  she  received  a  letter  from  the  grand  secretary, 
Mr.  Bauer,  dated  April  5th,  in  which  he  said  that  he  had  received  her 
letter  to  Mr.  Eoper  with  the  money  order ;  that  her  suspension  was  legal, 
but  that  she  had  thirty  days  within  which  to  be  reinstated,  if  no  sickness 
could  be  proven  against  her,  and  that  he  had  requested  Secretary  Roper 
to  call  a  special  meeting  of  the  New  Braunfels  lodge  for  April  13th 
to  investigate  the  matter;  that  the  lodge  wanted  to  break  up,  if  no  way 
coidd  be  found  to  get  rid  of  the  disagreeable  controversy,  and  he  con- 
sequently returned  her  money  order. 

"That  on  April  13th  Grand  Deputy  Hoff  called  upon  plaintiff  and 
tried  to  persuade  her  to  withdraw  from  the  lodge  because  she  was  dis- 
liked by  the  other  members,  but  she  insisted  that  she  had  done  nothing 
to  deserve  their  dislike  and  would  not  withdraw.  That  Hoff  then  tried 
to  get  her  to  attend  the  special  meeting  on  that  day  and  she  said  she 
would  do  so,  if  she  was  receipted  for  her  March  dues  and  was  relieved 
of  her  suspension.  That  she  received  a  letter  afterwards,  dated  April 
21st,  from  Secretary  Roper,  in  which  he  stated  that  the  New  Braunfels 
lodge  had  dissolved,  and  as  she  wanted  to  remain  a  member  of  the 
order,  she  would  have  to  remit  her  money  directly  to  the  grand  secre- 
tary. That  she  never  had  any  notification  of  the  formation  of  the  new 
lodge  and  was  not  invited  to  join  it.  That  when  Mr.  Hoff  insisted  on 
her  going  to  the  special  meeting  of  April  13th,  she  did  not  think  she 
had  a  right  to  go  as  a  suspended  member  and  she  had  gotten  no  written 
notice  of  the  meeting.  That  she  received  a  letter  May  10th  from  Grand 
Secretary  Bauer  in  which  he  stated  that  the  New  Braunfels  lodge  had 
been  dissolved  and  the  members  of  it  had  become  affiliated  with  the 
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San  Antonio  lodge;  that  he  requested  her  to  pay  her  March^  April  and 
May  dues  to  him  and  inform  him  if  she  would  affiliate  with  one  of  the 
San  Antonio  lodges.  That  she  received  no  written  invitation  or  notice 
from  Secretary  Roper  to  attend  the  special  meeting  of  April  13th. 

*'Mr8.  Floege  testified  that  she  was  a  member  of  the  New  Braunfels 
lodge,  and  was  present  at  the  meeting  of  March  30th  when  Secretary 
Boper  asked  plaintiff  to  voluntarily  withdraw  from  the  lodge.  That 
Boper  said  if  she  would  not  withdraw  he  would  break  up  the  lodge. 
That  she  was  also  present  at  the  special  meeting  of  April  13th,  when 
Grand  President  Alterman,  Grand  Secretary  Bauer  and  Grand  Deputy 
Hoflf  were  present ;  that  she  had  received  a  written  notice  to  attend  that 
meeting  from  Secretary  Eoper.  That  she  heard  at  that  meeting  Alter- 
man,  Bauer  and  Hoff  say  they  would  remove  the  lodge  to  San  Antonio 
for  a  while  and  they  would  notify  the  sisters  if  they  would  install  a 
new  lodge  at  New  Braunfels.  That  they  said  at  the  same  meeting 
they  were  going  to  come  back  and  organize  a  new  lodge  in  New  Braun- 
fels ;  that  they  also  told  the  members  that  they  would  have  to  surrender 
their  papers;  that  she  continued  all  the  time  to  pay  her  dues  to  the 
treasurer  of  the  old  lodge,  Mrs.  Galle.  That  she  still  had  her  member- 
ship certificate  in  the  old  lodge  with  the  old  name  scratched  out  and 
the  new  name  of  the  lodge  inserted.  That  she  didn^t  know  if  a  new 
lodge  was  formed,  but  knows  that  she  became  a  member  of  the  new 
lodge  by  the  name  on  the  certificate  being  changed.  That  the  same 
persons  holding  offices  in  the  old  lodge  continued  to  hold  offices  in  the 
new  one  and  all  of  the  old  members  were  members  of  the  new  lodge 
except  plaintiff.  That  at  the  meeting  of  March  30th  the  sisters  said 
they  wanted  plaintiff  out  of  the  lodge,  because  she  demanded  that  Mrs. 
WenzePs  coffin  should  be  searched.  That  when  plaintiff  left  the  meet- 
ing on  March  30th,  Hoper  said  he  would  call  a  special  meeting  and  give 
the  sisters  notice;  that  the  grand  officers,  Alterman,  Bauer  and  Hoff,  at 
the  meeting  of  April  13th,  all  ordered  that  the  lodge  be  dissolved  and  the 
membership  transferred  to  San  Antonio.  That  she  had  given  her 
deposition  before  the  first  trial  of  this  case  and  testified  therein  nothing 
about  what  was  said  at  the  April  meeting  about  dissolving  the  lodge. 
That  the  reason  that  she  did  not  so  testify  in  the  deposition  was  that 
she  was  under  an  oath  not  to  divulge  what  transpired  in  the  lodge,  but 
when  she  saw  how  unjustly  plaintiff  was  treated  by  her  fellow  mem- 
bers she  determined  to  tell  everything.  That  she  was  at  the  first  trial, 
and  plaintiff  told  her  how  the  other  witnesses  had  testified.  That  at 
the  meeting  of  March  30th,  Boper  said  he  was  going  to  call  a  special 
meeting  by  letters,  and  they  would  then  discuss  and  deliberate  over 
breaking  up  the  lodge,  because  plaintiff  should  get  out. 

"Bauer,  grand  secretary,  called  by  the  plaintiff,  testified  that  his  depo- 
sition was  taken  in  the  case,  and  he  declined  to  attach  certain  letters 
because  it  would  take  a  good  deal  of  time  to  copy  them.  That  he  had 
no  copy  of  the  letter  he  wrote  to  Boper,  and  Boper  did  not  send  his 
letter  back  to  him.     That  he  declined  to  attach  to  the  deposition  the 
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correspondence  between  himself  and  Roper,  relating  to  plaintiff,  be- 
cause he  did  not  have  any  business  to  do  so  and  he  expected  to  bring 
them  to  the  trial ;  that  he  was  at  the  meeting  of  April  13th ;  that  before 
that  he  had  returned  to  plaintiff  her  money  order  for  dues,  because 
he  could  not  use  it;  and  tiiat,  so  far  as  he  knew,  her  time  for  paying 
had  expired  and  he  had  no  business  to  receive  the  dues.  That  he  re- 
ceived a  letter  dated  April  3d,  from  Eoper,  in  which  he  asked  his  ad- 
vice, and  stated  if  plaintiff  must  stay  in  the  lodge  it  had  as  well  be  dis- 
banded. That  before  receiving  this  letter  he  had  a  personal  interview 
in  San  Antonio  with  Eoper  after  the  meeting  of  March  30th.  That 
he  didn't  know  why  Eoper  refused  to  take  plaintiff's  dues.  That  he 
agreed  to  call  the  special  meeting  of  April  13th  to  settle  the  matter,  but 
it  was  unusual  to  call  such  meetings  every  time  a  member  failed  for  a 
few  days  to  pay  her  dues;  that  Eoper  said  the  lodge  would  break  up  if 
she  stayed  in  it.  That  he  did  not  call  the  special  meeting  to  see  if 
plaintiff  had  tendered  her  dues  in  time.  That  he  considered,  when  he 
wrote  plaintiff  the  letter  of  May  10th  asking  her  to  send  her  dues,  that 
she  was  still  a  member  of  the  order. 

"That  at  the  April  meeting  Grand  President  Alterman  told  the 
members  that  they  ought  to  take  plaintiff's  dues,  according  to  the 
by-law^s,  and  the  sisters  declined  to  do  so,  and  said  they  would  break 
up  the  lodge  if  plaintiff  remained  in  it.  That  he  advised  them  not  to 
dissolve.  That  the  lodge  did  not  dissolve  on  April  13th,  and  it  took 
a  resolution  of  the  members  to  dissolve  it.  That  Alterman  gave  no 
advice  at  the  meeting  of  April  13th  but  he  did  the  talking;  that  he 
was  there  all  the  time  and  did  not  hear  Alterman  say  anything  in  tlie 
meeting,  and  if  he  had  said  anything  he  would  have  heard  it ;  tliat  he 
was  the  only  officer  that  said  anything  about  the  matter.  That  the 
members  of  the  local  lodge  said  they  were  going  to  disband;  that  the 
lodge  dissolved  by  every  member  signing  a  petition  and  Secretary 
Eoper  sent  it  to  him ;  that  Eoper  brought  the  minutes  of  the  lodge  over 
to  him,  and  he  turned  them  over  with  the  money,  charter  and  badges 
when  the  new  lodge  was  formed.  That  he  did  not  have  the  minutes  or 
books  of  the  lodge  when  he  gave  his  deposition  on  February  28,  1903, 
but  they  were  then  in  the  hands  of  the  lodge.  That  he  gave  Eoper  a 
receipt  for  the  money  and  property  of  the  lodge,  dated  April  29th, 
in  which  he  acknowledged  receipt  of  $61.50,  death  benefit  fund,  and 
$23.70  of  dues  for  the  months  of  April  and  May  for  fifteen  active  and 
four  passive  members.  That  he  returned  the  money,  books  and  all 
property  when  the  new  lodge  was  formed;  that  it  was  not  customary 
to  pay  a  month's  dues  ahead  of  time,  but,  as  appears  from  this  receipt, 
the  !May  dues  were  paid  in  April.  That  Roper  collected  the  dues  in 
New  Braunfels  and  paid  it  to  him;  that  when  the  June  dues  fell  due 
the  new  lodge  had  been  established.  That  the  certificates  of  the  mem- 
bers of  the  old  lodge  were  simply  changed  by  inserting  the  name  of  the 
new  lodge  and  they  received  the  same  certificates.     That  there  was  no 
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need  to  change  the  name  of  the  lodge^  but  that  it  was  at  the  members' 
request. 

"That  Alterman,  the  grand  president,  agreed  to  the  reorganization 
of  the  new  lodge  and  was  present  on  April  13th,  when  the  members  said 
they  would  not  stay  together  because  of  plaintiff  being  a  member  of  the 
lodge;  that  he  received  an  application  to  organize  the  new  lodge,  which 
document  was  originally  dated  May  1st,  in  pencil,  and  afterwards 
changed  in  ink  to  May  31st,  and  was  signed  by  all  the  members 
of  the  old  lodge  except  plaintiff,  in  ink,  and  afterwards  the  names 
of  new  members  were  added  by  him  in  pencil.  Thai;  the  application 
addressed  to  him  to  form  the  new  lodge  states  that  as  it  was  too  incon- 
venient to  send  the  dues  to  San  Antonio,  the  old  members,  except  plain- 
tiff, had  concluded  to  again  organize,  a  sister  lodge  in  New  Braunfels, 
and  they  requested  a  new  charter  under  the  old  name  and  the  return 
to  them  of  their  property. 

"That  after  the  members  of  the  old  lodge  decided  to  withdraw  he 
made  application  in  their  behalf  for  them  to  be  members  of  the  San 
Antonio  lodge,  and  that  lodge  by  acclamation  consented  to  take  them 
all  in,  including  plaintiff;  that  they  applied,  without  transfer  cards 
being  issued,  to  be  permanently  members  of  the  San  Antonio  lodge. 
That  the  grand  officers  were  at  the  meeting  of  April  13th  to  try  to 
settle  the  trouble  and  avoid  discord.  That  he  wrote  to  Alterman, 
grand  president,  about  the  matter  on  April  9th,  in  which  he  stated  the 
situation  and  that  the  members  did  not  want  to  have  plaintiff  in  the 
lodge  and  would  disband  if  she  remained,  and  asked  to  attend  the  spe- 
cial meeting  to  assist  in  disposing  of  the  matter.  That  he  instructed 
Eoper  in  a  letter  of  April  5th  to  call  the  special  meeting  of  April  13th, 
and  in  the  letter  told  Roper  that  they  would  decide  at  that  meeting  if 
the  lodge  should  continue,  and  advised  him  that  until  the  meeting  of 
April  13th  he  might  receive  the  dues  of  suspended  members.  That 
Alterman  at  the  meeting  of  April  13th  advised  the  members  that  they 
had  no  right  to  get  rid  of  plaintiff  on  the  ground  they  made  against 
her.  That  he  did  not  advise  them  in  reference  to  what  course  they 
should  pursue  in  reference  to  plaintiff.  That  at  that  meeting  nothing 
was  said  about  a  petition  to  transfer  the  members  to  the  San  Antonio 
lodge,  but  he  received  this  petition  afterwards,  and  by  reason  of  this 
petition  he  made  application  to  the  San. Antonio  lodge  to  take  these 
members  in. 

'Bauer's  deposition  was  read,  in  which  he  stated  that  the  old  lodge 
was  dissolved  April  18th  and  the  new  lodge  formed  June  7th;  that 
all  the  members  of  the  old  lodge  were  members  of  the  new  lodge,  except 
plaintiff.  It  was  shown  that  none  of  the  certificates  of  the  members 
of  the  old  lodge  was  changed  in  any  way,  only  they  were  transferred 
to  the  San  Antonio  lodge  and  afterwards  to  the  new  lodge  at  New 
Braxmfels,  except  the  old  name  of  the  New  Braunfels  lodge  was  stricken 
out  and  the  new  one  written  in  its  place.  That  the  certificates  were  not 
transferred  to  the  new  lodge. 
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^'Julius  Schuetze  testified  that  he  was  grand  president  of  the  defend- 
ant order  of  Texas  for  five  terms,  and  was,  when  he  testified,  national 
grand  president  of  the  order  in  the  United  States ;  that  two  lodges  can 
only  amalgamate  upon  three-fourths  of  the  members  of  each  lodge  vot- 
ing for  a  resolution  to  that  effect,  and  this  could  only  be  done  at  the 
meeting  of  the  lodges.  That  it  was  a  usage  of  the  order,  whenever  a 
member  was  transferred  from  one  lodge  to  another,  that  his  certificate 
was  transferred  to  the  new  lodge,  and  that  the  certificate  of  plaintiff 
shows  on  its  face  that  she  was  transferred  from  the  San  Antonio  lodge, 
where  she  originally  joined  the  order,  to  the  old  New  Braunfels  lodge. 

"Secretary  Roper,  called  by  plaintiff,  testified  that  he  was  secretary 
of  the  New  Braunfels  lodge  and  custodian  of  its  books  and  minutes; 
that  he  did  not  have  the  minutes  at  the  trial;  that  his  deposition  was 
taken  in  February,  1903,  and  he  stated  when  asked  to  attach  a  copy  of 
the  minutes  that  Grand  Secretary  Bauer  had  them.  That  he  declined 
to  give  the  details  in  his  deposition  of  the  happening  at  the  lodge  meet- 
ing of  March  30th,  because  he  expected  to  be  a  witness  in  court  and 
he  was  unwilling  to  give  the  details  in  the  deposition ;  that  he  stated  in 
his  deposition  that  Bauer  had  the  correspondence  between  him  and 
Bauer  regarding  plaintiff.  That  no  charges  or  trial  of  plaintiff  was 
had  by  the  lodge,  and  he  asked  her  to  resign  at  the  March  meeting  be- 
cause she  had  wanted  the  coSin  of  Mrs.  Wenzel  searched,  and  he  acted 
as  spokesman  of  the  sisters  of  the  lodge  at  their  suggestion.  That  he 
went  to  San  Antonio  about  the  2d  of  April  and  told  Bauer  what  had 
happened  at  the  meeting  of  March  30th;  that  he  told  Mrs.  Galle,  the 
treasurer,  not  to  take  plaintiff^s  March  dues,  because  he  did  not  think 
•he  had  a  right  to  gay  them  after  March  31st.  That  he  thought  plain- 
tiff looked  sick  at  the  March  meeting.  That  his  only  objection  to 
plaintiff  was  what  he  had  heard  ^ with  reference  to  Mrs.  Wenzel;  that 
he  did  not  notify  her  of  the  special  meeting  of  April  13th,  because  he 
thought  she  was  a  suspended  member.  That  they  dissolved  the  lodge 
between  April  13th  and  21st  at  a  meeting  and  voted  to  do  so,  but  this 
occurred  on  April  13th;  that' there  was  a  vote  of  suspension  against 
plaintiff  at  the  meeting  of  March  30th,  but  he  did  not  have  the  minute 
book.  That  they  held  their  meeting  on  April  13th,  after  the  grand 
officers  left,  and  they  told  the  grand  officers  that  the  lodge  would  be  dis- 
solved if  plaintiff  remained  in  it.  That  the  grand  officers  gave  them 
no  advice;  diSn^t  say  anything  about  dissolving.  That  after  the  meet- 
ing he  sent  an  application  for  a  transfer  card  to  Bauer  with  all  the 
names  of  the  members  on  it,  except  plaintifiPs,  and  she  was  left  out 
because  she  was  suspended.  That  they  did  not  move  to  San  Antonio 
to  get  plaintiff  out  of  the  lodge,  but  because  the  members  did  not  want 
any  more  lodges  in  New  Braunfels.  That  he  did  not  refuse  to  accept 
plaintiff's  dues  in  order  to  force  her  out  of  the  lodge.  That  when  the 
lodge  was  reorganized  he  did  not  notify  plaintiff  to  join;  that  he  asked 
everybody  else  but  her;  that  he  changed  the  certificates  of  the  mem- 
bers by  striking  out  the  old  lodge  name  and  inserting  the  new  one  in 
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its  place.  That  Grand  Secretary  Bauer  came  over  and  installed  the 
new  lodge  and  its  officers ;  that  the  books  and  property  of  the  old  lodge 
were  returned  to  the  new  lodge  and  the  only  expense  of  organization 
was  60  cents  per  member  for  the  purpose  of  getting  a  transfer  card; 
that  they  got  back  all  the  money  of  the  old  lodge  but  that.  That  the 
change  to  San  Antonio  was  not  solely  to  get  rid  of  plaintiff^  but  the 
lodge  did  not  want  any  more  lodges  in  New  Braunfels^  even  with  her 
out. 

"Article  11,  section  1,  of  the  laws  of  the  order  require  the  payment 
by  each  member  of  $3.75  where  a  new  lodge  is  established.  The  con- 
stitution of  the  sister  lodges  provides  that  it  is  the  duty  of  the  lodges 
to  give  to  the  grand  officers  proper  respect  and  to  obey  the  orders  of 
same  and  execute  their  decisions  in  all  matters  of  dispute;  that  it  is  the 
duty  of  the  officers  of  the  lodges  to  maintain  sisterly  love  within  its  circle 
and  to  be  always  mindful  of  the  motto,  ^Friendship,  Love  and  Fidelity.' 

"It  is  also  provided  in  article  3  of  the  constitution,  section  2,  that  a 
person  is  admitted  as  a  member  upon  application,  and  in  section  3, 
that  three  black  balls  reject  an  application;  in  section  7,  that  sistert 
with  certificates  from  the  lodge  to  which  they  formerly  belonged  can 
be  admitted  to  another  lodge,  but  must  pay  $1.50  admission  fees  to  be 
entitled  to  the  sick  benefit  privileges.  That  the  total  admission  fees  for 
membership  is  $1.90.  , 

"Article  6,  section  1,  provides  that  it  is  the  duty  of  the  president  of 
the  local  lodge  to  see  that  all  laws  of  the  lodge  are  strictly  followed. 
Article  7,  section  1,  provides  that  it  shall  be  the  duty  of  each  lodge  to 
see  that  its  sick  members  are  visited  and  pay  them  regularly  the  sick 
benefit  and  to  fix  a  fine  for  neglect  of  duty  in  visiting  the  sick.  Article 
8,  section  2,  provides  that  if  a  member  is  delinquent  in  the  payment  of 
her  dues  for  fifteen  days  after  the  same  became  due,  she  shall,  at  the 
next  meeting,  by  resolution  of  the  lodge,  be  suspended  for  thirty  days 
and  be  notified  of  her  suspension;  that  as  soon  as  she  pays  her  arrears 
within  the  thirty  days,  she  shall  be  immediately  reinstated  in  her  rights 
ss  a  member ;  that  a  suspended  member  can  not,  in  case  of  sickness,  be 
reinstated  during  sickness. 

"The  plaintiff  testified  that  she  was  in  good  health  when  she  tei>- 
dered  her  dues  to  the  treasurer,  Mrs.  Galle,  and  sent  the  money  order 
for  the  amount  of  her  dues  to  Secretary  Roper.  Julius  Schuetze  tes- 
tified that  plaintiff  was  in  good  health  when  she  sent  the  money  order. 

"Article  9  of  the  constitution,  section  1,  provides  that  every  sister 
who  is  sick  shall,  as  soon  as  the  sick  committee  finds  that  she  is  sick,  be 
entitled  to  weekly  sick  benefits.  That  plaintiff's  certificate  of  mem- 
bership entitled  her  son  to  receive  from  the  order  $500  at  her  death. 
Article  19,  section  7,  provides  that  transfer  cards  entitling  a  member 
of  one  lodge  to  be  admitted  into  another  are  only  granted  when  the 
member  moves  her  residence.  None  of  the  members  of  the  New  Braun- 
fels  lodge  moved  to  San  Antonio  when  they  were  admitted  as  mem- 
bers of  the  San  Antonio  lodge. 
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'  "Artick  1  of  the  laws  of  the  order,  section  2,  sets  out  the  object  and 
purpose  to  be  as  alleged  in  plaintiflPs  petition.  Article  7  of  the  laws^ 
subdivision  A  and  section  1,  provides  that  it  shall  be  the  duty  of  the 
grand  officers  to  see  that  the  laws  of  the  order  are  complied  with  in 
every  respect,  and  to  watch  over  the  local  lodges  and  install  the  officers 
of  the  same  and  assist  new  lodges  to  enter  the  order;  subdivision  B, 
to  see  that  all  the  laws  and  decrees  of  the  order  are  carried  out  and  com- 
plied with,  and  that  all  officers  perform  their  duties. 

"Article  12  of  the  laws,  section  1,  provides  for  the  amalgamation 
of  lodges  upon  a  vote  of  a  three-fourths  majority  of  all  the  members  of 
each  lodge.  Article  13,  section  2,  provides  for  disciplining  of  local 
lodges  in  cases  of  disobedience  and  opposition,  and  section  3  gives  the 
grand  president  power  to  suspend  lodges  that  refuse  to  perform  their 
duties.  Article  14  of  the  constitution  of  the  order,  in  sections  1,  2  and 
3,  provides  for  the  suspension  and  expulsion  of  a  member  guilty  of 
unlawful  conduct,  provided  a  written  complaint  is  preferred  and  a 
proper  trial  after  due  notice  to  the  accused. 

"Mrs.  Geue,  president  of  the  New  Braunfels  lodge,  testified  that  she 
was  at  the  special  meeting  of  April  13th,  and  that  the  meeting  was 
called  on  account  of  the  trouble  with  plaintiff.  That  she  and  the  other 
members  asked  Eoper  to  request  plaintiff  to  resign  at  the  March  meet- 
ing on  account  of  what  she  had  said  about  Mrs.  Wenzel.  That  there 
was  no  trial  of  plaintiff  and  no  written  charges  against  her.  That  the 
plaintiff  denied  that  she  had  made  the  statements  about  Mrs.  Wenzel. 
That  they  all  paid  their  dues  while  transferred  to  San  Antonio  to  Sec- 
retary Roper,  and  he  receipted  to  them  in  their  receipt  book.  That  it 
did  not  cost  her  anything  at  all  to  affiliate  with  the  San  Antonio  lodge^ 
or  to  go  back  to  the  New  Braunfels  lodge.  That  the  reason  they  wished 
to  quit  the  old  New  Braunfels  lodge  and  go  to  San  Antonio  was  on 
account  of  plaintiff^s  conduct  towards  Mrs.  Wenzel. 

"Mrs.  Ludwig  testified  that  she  was  at  the  meeting  of  April  13th 
and  that  she  remembered  no  resolution  being  passed  at  that  time  to 
dissolve  the  lodge.  That  the  grand  officers  did  not  give  them  any  ad- 
vice at  that  meeting;  that  none  of  them  said  anything.  Mrs.  Rose 
testified  that  she  was  at  the  meeting  of  April  13th,  and  that  it  was  not 
called  on  account  of  the  conduct  of  plaintiff.  Mrs.  Merz  testified  that 
she  was  at  the  meeting  of  April  13th,  and  that  the  grand  officers  did 
not  advise  anything  one  way  or  the  other;  that  Secretary  Roper  said 
they  should  keep  the  sisters  in  the  lodge.  That  the  grand  officers  did 
not  say  anything  at  all. 

"John  Hoff  testified  that  he  was  grand  deputy  under  the  grand  presi- 
dent of  the  sister  lodges  and  was  at  the  meeting  of  April  13th;  that 
Roper  and  six  ladies  were  there  and  there  was  no  formal  meeting. 

"Grand  President  Alterman  testified  that  he  first  learned  of  the 
Schuetze  matter  in  the  letter  he  received  from  Bauer,  and  he  attended 
the  special  meeting  of  April  13th  at  New  Braunfels.  That  they  went 
to  the  lodge  room  about  4  o'clock  and  Roper  and  two  or  three  ladies 
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-were  there,  and  then  one  or  two  other  members  came;  that  there  was 
no  quorum  present,  as  it  took  seven  to  hold  a  meeting,  but  merely  had 
an  informal  talk.  That  he  told  the  ladies  that  unless  they  could  show 
Mrs.  Schuetze  was  sick  at  the  time,  they  had  no  right  to  refuse  to  accept 
her  dues,  and  if  she  should  die,  payment  of  her  certificate  could  be 
enforced  against  the  grand  lodge.  That  the  ladies  stated  that  they 
didn^t  want  to  stay  in  the  lodge  any  longer  on  account  of  Mrs.  Schuetze^s 
action  in  regard  to  having  the  coffin  searched.  That  they  would  not 
asociate  with  her  any  more,  and  they  would  rather  let  themselves  be 
suspended  and  go  out  of  the  order;  that  he  said  he  had  no  authority 
to  prevent  it.  That  they  gave  the  ladies  no  advice  about  disbanding 
the  lodge  nor  about  being  transferred  to  any  other  lodge.  That  after 
that  Bauer  wrote  him  that  the  lodge  had  been  dissolved,  and  that  the 
members  had  taken  a  transfer  card  to  the  San  Antonio  lodge.  That 
a  new  charter  was  granted  the  new  lodge.  That  when  you  establish 
a  new  lodge,  either  the  grand  president  or  one  of  his  deputies  must 
agree  to  it.  That  there  are  240  lodges  and  8000  members  of  the  order 
in  the  State. 

"Grand  Secretary  Bauer  further  testified  that  he  acted  as  deputy 
grand  president  in  establishing  the  new  lodge  at  New  Braunfels,  and 
that  he  was  Alterman^s  deputy.  Alterman  further  testified  that  while 
he  had  a  right  to  arrest  a  lodge,  that  is,  withdraw  its  charter,  he  did 
not  think  that  there  was  any  ground  for  doing  so  in  the  present  instance. 
That  he  had  made  no  suggestion  at  all  at  the  meeting  of  April  13th  as 
to  what  action  the  lodge  should  take  about  Mrs.  Schuetze;  tiiat  he  sup- 
posed Bauer  heard  all  he  said,  but  it  rained  hard  and  you  could  not 
hear  very  well  in  the  room.^^ 

We  add  that  on  May  10th,  1902,  the  grand  secretary  sent  Mrs. 
Schuetze  the  following  letter: 

"Dear  Madam  and  Sister:  As  Brother  Boper  possibly  has  informed 
you,  the  New  Braunfels  sister  lodge  No.  12,  0.  D.  H.  S.,  has  dissolved, 
and  wishes. to  affiliate  with  the  sisters  at  this  place,  and  have  paid  their 
dues  for  April  here.  As  I  presume  you  will  remain  with  the  sister 
lodge,  I  request  you  to  pay  your  dues  for  March,  April  and  May  to  me, 
and  advise  me  if  you  will  again  affiliate  with  one  of  the  lodges  here,  or 
if  you  will  pay  your  dues  directly  to  me.  With  brotherly  greetings  in 
F.  L.  and  P.    J.  Bauer,  Grand  Secy.'* 

Various  provisions  of  the  constitutions  and  by-laws  of  the  grand  and 
subordinate  lodge  were  put  in  evidence,  but  we  do  not  regard  it  as 
necessary  to  copy  them  here. 

It  is  quite  clear,  we  think,  that  the  dissolution  of  Lodge  No.  12  was 
legal.  It  may  be  that  the  other  members  of  that  body,  in  bringing 
about  that  result,  were  actuated  by  malice  towards  Mrs.  Schuetze;  but 
when  a  legal  right  exists,  the  law  does  not  award  damages  on  account 
of  the  motive  which  prompts  its  exercise.  Ellis  v.  Valentine,  65  Texas, 
548.    A  creditor  whose  claim  is  due  may  decline  to  accept  ample  se- 
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curity  and  sue  his  debtor,  although  apprised  of  the  fact  that  by  so  doing 
the  debtor  will  be  forced  out  of  business  and  sustain  loss;  and  though 
actuated  by  a  malicious  desire  to  accomplish  that  result,  he  can  not  be 
held  liable  for  damages.  And,  while  the  testimony  fails  to  show  malice 
on  its  part,  the  same  may  be  said  as  to  the  grand  lodge,  in  so  far  as 
its  oflBcial  action  may  have  been  necessary  to  accomplish  the  dissolution 
of  the  subordinate  lodge.  It  had  the  legal  right  to  sanction  the  dis- 
organization of  that  lodge,  and  can  not  be  held  liable  for  damages  be- 
cause its  officers  may  have  acted  upon  improper  motives  in  accepting 
the  disolution  of  the  local  lodge.  And  so  also  as  to  the  formation  of 
the  new  lodge  without  including  Mrs.  Schuetze  as  a  member.  It  was 
the  legal  right  of  the  members  composing  that  body,  and  of  the  grand 
lodge  and  its  officers,  not  to  invite  her  to  its  membership,  regardless  of 
the  motives  by  which  they  were  actuated ;  and  the  exercise  of  that  right, 
upon  what  other  motive,  did  not  fix  legal  liability  for  damages  against 
the  grand  lodge  or  anyone  else. 

The  question  of  conspiracy  is  elaborately  urged  in  the  petition  upon 
which  the  case  was  tried  in  the  court  below,  and  in  the  brief  submitted 
on  behalf  of  appellee  in  this  court.  In  Delz  v.  Winfree,  80  Texas,  400, 
our  Supreme  Court  approved  the  doctrine  announced  by  some  courts,  to 
the  effect  that  at  common  law  a  conspiracy  can  not  be  made  the  sub- 
ject of  a  civil  action,  although  damages  result,  unless  something  is 
done  which,  without  the  conspiracy,  would  give  a  right  of  action.  It 
was  held,  however,  that  the  defendant  in  that  case  was  liable  upon  aver- 
ments that  he  wantonly  and  maliciously  induced  a  third  person  to  refuse 
to  sell  to  the  plaintiff;  and  it  is  sought  to  hold  the  defendant  in  this 
case  liable  upon  the  principle  upon  which  that  point  was  decided  and 
reaffirmed  in  Raymond  v.  Yarrington,  96  Texas,  443,  where  it  was  held 
that  the  defendant  was  liable  for  damages  where  he  knowingly  and 
wrongfully  induced  a  third  party  to  breach  a  contract  with  the  plaintiff. 

The  testimony  does  not  bring  this  case  within  the  rule  referred  to. 
In  the  first  place,  conceding  the  facts  to  be  as  detailed  by  the  plaintiff 
and  her  witness  Mrs.  Floege,  it  does  not  appear  that  the  officers  of  the 
grand  lodge  persuaded  or  induced  the  officers  and  members  of  Lodge 
No.  12  to  dissolve  that  lodge  and  organize  a  new  one  and  exclude  the 
plaintiff  from  the  latter.  On  the  contrary,  the  plaintiff  alleged  in  her 
petition  that  the  officers  and  certain  members  of  Lodge  No.  12  formed 
a  conspiracy  to  oust  her  from  her  membership;  and  instead  of  alleging 
that  the  defendant  or  its  officers  induced  or  persuaded  the  members  of 
the  local  lodge  to  join  in  the  original  ponspiracy,  alleges  that  the  officers 
of  that  lodge  "inducod  and  persuaded  the  controlling  officers  of  the 
defendant,  to  wit,  C.  P.  Alterman,  grand  president,  and  J.  Bauer,  grand 
secretary,  to  participate  in  their  aforesaid  scheme  and  conspiracy  against 
plaintiff.^'  Furthermore,  it  is  reasonably  certain  from  the  testimony 
that  a  majority  of  the  members  of  Lodge  No.  12  had  already  detcrminod 
not  to  fellowship  with  the  plaintiff,  and  would  have  abandoned  the  lodge 
and  thereby  caused  its  dissolution,  if  necessary  to  accomplish  that  result. 
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The  grand  president  and  secretary  are  the  only  oflScers  for  whose 
conduct  the  plaintiff's  petition  seeks  to  hold  the  defendant  liable;  and 
it  was  not  shown  that  either  of  these  had  any  personal  acquaintance 
with  either  the  plaintiff,  Mrs.  Wenzel,  or  any  member  of  Lodge  No.  12 
prior  to  the  trouble  referred  to.  Nor  were  they  interlopers.  They  took 
no  action  whatever  in  reference  to  the  matter  until  oflBcially  requested 
so  to  do ;  and  if,  as  testified  by  Mrs.  Floege,  they  did  order  a  dissolution 
of  the  lodge,  there  is  nothing  to  indicate  that  it  was  done  for  the  pur- 
pose of  injuring  the  plaintiff.  On  the  contrary,  there  is  testimony  to 
the  effect  that  the  grand  president,  at  the  meeting  held  April  13th,  ad- 
vised the  members  present  that  they  had  no  right  to  refuse  to  accept 
the  plaintiff's  dues  and  restore  her  to  membership,  and  some  of  the 
members  present  declared  that  they  would  disorganize  the  lodge  before 
so  doing;  and  if  the  grand  oflBcers  made  the  declarations  testified  to  by 
Mrs.  Floege,  it  seems  more  reasonable  to  attribute  them  to  the  con- 
duct of-  the  members  present  than  to  any  purpose  to  harm  the  plaintiff. 
In  fact  the  record  is  barren  of  testimony  tending  to  show  any  desire  or 
purpose  on  the  part  of  the  grand  officers  to  act  otherwise  in  reference 
to  the  discord  in  Lodge  No.  12  than  for  the  best  interest  of  the  order 
of  which  they  were  members  and  officers.  The  conduct  of  the  grand 
president  in  advising  the  members  of  the  subordinate  lodge  that  the 
plaintiff  had  the  right  to  pay  her  dues  and  be  reinstated  to  membership, 
and  the  conduct  of  the  grand  secretary  in  procuring  her  affiliation  with 
the  other  members  with  the  local  lodge  at  San  Antonio,  and  in  writing 
her  the  letter  of  date  May  10,  1902,  negatives  the  existence  of  any  de- 
sire to  injure  her. 

If  it  be  true,  as  contended  by  appellee's  counsel,  that  the  testimony 
shows  that  the  members  of  Lodge  No.  12  were  not  entitled  to  affiliate 
with  the  San  Antonio  lodge,  because  they  did  not  change  their  resi- 
dence, and  that  they  were  not  charged  the  amount  prescribed  for  such 
affiliation,  and  that  the  grand  secretary  failed  to  collect  the  amount  of 
fees  that  should  have  been  collected  when  the  new  lodge  was  organized, 
and  turned  over  to  that  lodge  the  books  and  funds  of  the  defunct  lodge, 
we  fail  to  see  wherein  the  plaintiff's  case  is  strengthened.  The  grand 
secretary  obtained  the  same  benefit  from  the  San  Antonio  lodge  for  the 
plaintiff  that  he  did  for  the  other  members  of  Lodge  No.  12,  thereby 
evidencing  the  fact  that  he  was  acting  impartially  as  between  the  mem- 
bers of  that  lodge ;  and  if  he  permitted  the  new  lodge  to  organize  with- 
out paying  the  full  amount  prescribed  by  the  constitution  and  by-laws, 
and  surrendered  to  that  lodge  any  funds  or  other  property  which  should 
not  have  been  surrendered  to  it,  the  plaintiff  was  not  injured  thereby, 
and  such  conduct  does  not  indicate  any  purpose  to  harm  her. 

The  case  of  Brown  v.  Land  Mortgage  Co.,  97  Texas,  599,  cited  by  ap- 
pellee, is  not  in  point.  It  was  there  held  that  the  averments  in  the 
petition  did  not  disclose  a  matter  of  business  competition,  but  a  ma- 
licious pursuit  of  the  plaintiffs  'Tby  means  wholly  without  justification. 


552  Grand  Lodge  y.  Schuetzs. 

in  law  or  in  morals.^    Nor  have  we  f onnd  any  case  which  we  r^aid  as 
authority  for  holding  the  defendant  in  this  case  liable. 

After  a  careful  consideration  of  all  the  testimony  favorable  to  Uie 
plaintiff,  our  conclusion  is  that  it  shows  no  culpable  conduct  on  the 
part  of  the  defendant's  officers  toward  her,  and  that  her  suit  is  witiiout 
foundation  in  right,  justice  and  law. 

The  case  appears  to  have  been  fully  developed,  leaving  no  room  to 
suppose  that  it  can  be  strengthened  for  the  appellee;  and  therefore  ibe 
judgment  will  be  reveised  and  judgment  heie  rendered  for  the  ap- 
pellant. 

Bevened  and  rendered. 

Writ  of  error  refused  January  12,  1905,  on  application  of  Mrs.  Anna 
Shuetze. 
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Houston  &  Texas  Central  Railroad  Company  v. 

Charles  B.  Behm. 

Decided  October  13,  1904. 

1^— Argument  of  Counsel — New  Trial. 

Remarks  of  counsel  outside  the  record,  which  are  clearly  prejudicial  to 
the  rights  of  the  opposite  party  and  intentionally  made  for  the  purpose  of 
InfluencinfiT  the  Jury,  are  grround  for  setting  aside  a  verdict,  although  the 
remarks, were  not  excepted  to  at  the  time  they  were  made. 

2^"8ame^Prejuclicial  Error. 

In  an  action  against  a  railway  for  damages  for  personal  injuries,  re- 
marks of  counsel  to  the  effect  that  the  railroad  had  hurt  and  crippled 
plaintiff  and  then  discharged  him,  and  a  request  for  a  verdict  so  large  that, 
if  it  did  not  teach  the  railway  cuis^hing  else,  it  would  teach  them  that  they 
could  not  throw  bolts  and  baggage  from  its  cars  and  endanger  the  lives  of 
the  citizens  of  H.,  held  outside  the  record  and  so  prejudicial  as  to  require 
that  the  verdict  be  set  aside. 

3.^-8ame— Rem  lit  itu  r— Practice. 

Where  the  evidence  upon  the  issues  involved  in  an  action  is  not  con- 
clusive, the  error  in  allowing  improper  remarks  of  counsel,  whereby  an 
excessive  verdict  is  procured,  can  not  .be  cured  by  remittitur,  but  the  verdict 
must  be  set  aside,  since  the  remarks  may  have  influenced  the  Jury  in  de- 
ciding the  controverted  issues. 

Appeal  from  the  District  Court  of  Waller.  Tried  below  before  Hon. 
Wells  Thompson. 

Andrews,  Ball  &  Streetman  and  H.  L.  Borden,  for  appellant. 

John  M,  Pinckney,  J.  V.  Meekj  and  R.  E.  Thompkins,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  obtained  a  verdict 
and  judgment  in  the  court  below  against  the  appellant  for  $1600  as 
damages  for  personal  injuries  alleged  to  have  been  caused  him  by  the 
negligence  of  appellant.  For  the  purpose  of  this  opinion  the  following 
brief  general  statement  of  the  facts  disclosed  by  the  record  is  deemed 
sufficient: 

The  appellee  was  injured  by  being  struck  on  the  leg  by  an  iron  pin 
thrown  by  appellant's  porter,  who  was  engaged  in  imloading  an  express 
or  baggage  car  on  a  train  of  appellant^s  at  the  town  of  Hempstead. 
The  train  had  just  reached  appellant's  station  at  Hempstead,  and  the 
porter,  in  the  discharge  of  the  duties  of  his  employment,  got  upon  a 
baggage  truck  which  he  had  placed  near  the  door  of  the  car,  and  as 
the  articles  that  were  being  unloaded  from  the  car  were  handed  or 
thrown  to  him  by  another  employe  of  appellant  working  inside  the  car, 
some  of  them  were  placed  by  him  on  the  truck  and  some  were  thrown 
across  the  station  platform  into  the  baggage  room  provided  by  appellant 
at  its  said  station.  Among  the  articles  that  were  being  unloaded  was 
a  number  of  iron  pins  tied  or  fastened  together.  The  porter  in  attempt- 
ing to  throw  a  bundle  of  these  pins  into  the  baggage  room  struck  the 
wall  of  the  house  with  one  of  them  and  it  became  unfastened  from  the 
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other  pins  which  composed  the  bundle^  and  rebounding  from  the  wall 
struck  appellee  on  the  leg  and  caused  the  injuries  complained  of. 

The  issue  of  negligence  vel  non,  as  well  as  that  of  contributory  negli- 
gence, was  raised  both  by  the  pleadings  and  evidence. 

Appellant*s  third  assignment  of  error  is  as  follows:  "The  court 
erred  in  overruling  the  defendant's  motion  for  a  new  trial  in  this  cause 
on  the  ground.,  among  qthers,  that  it  was  greatly  prejudiced  and  injured 
by  and  on  account  or  the  closing  argument  made  by  the  Hon.  John 
M.  Pinckney,  attorney  for  the  plaintiff  in  this  cause,  in  which  he  stated 
in  substance  and  in  effect,  that  'as  was  well  known  in  this  country,  old 
man  Quinlan  and  Mr.  Lse  [meaning  a  former  general  manager  of  the 
defendant  company  and  a  former  superintendent  of  this  division  of  the 
road  respectively]  had  hearts  in  them  as  big  as  a  mountain,  and  that 
they  always  took  care  of  the  employes  of  the  Houston  &  Texas  Central 
Railroad  Company;  that  men  worked  for  the  road  until  they  got  too 
old  to  work,  but  nevertheless  they  were  taken  care  of  by  these  men  in 
their  old  age;  but  since  they  were  gone  it  was  different,  and  while  they 
had  hearts  in  them  as  big  as  a  mountain,  that  Bisbee  [defendant's 
trainmaster  or  superintendent  in  charge  of  the  division  on  which  the 
plaintiff  was  at  work  formerly]  did  not  have  a  heart  in  him  as  big  as 
a  pill,  and  that  although  this  boy  had  been  working  for  the  company 
all  his  life,  and  had  given  them  the  best  years  of  his  life  as  their  servant, 
yet  just  as  soon  as  this  man  Bisbee  got  in  charge  he  discharged  him, 
although  the  railroad  company  had  hurt  him,  not  twice  but  thrice,  and 
crippled  him  up;  and  although  they  had  butchered  his  leg  and  dis- 
charged him  from  the  service  of  the  company,  they  were  fighting  his 
just  rights  to  recover  damages  in  the  courts,  and  that  the  plaintiff's 
counsel  wanted  the  jury  to  bring  in  a  verdict  in  favor  of  the  plaintiff 
and  to  bring  in  a  large  one — one  that  would  be  so  large  that  if  it  did  not 
teach  the  railroad  company  anything  else  it  would  teach  them  they 
could  not  throw  bolts  and  baggage  from  baggage  cars  onto  the  ground 
and  endanger  the  lives  of  the  citizens  of  Hempstead  without  having  to 
pay  for  the  same.'  Because  said  language  was  calculated  to  arouse^ 
and  as  evidenced  by  the  verdict  no  doubt  did  arouse,  passion  and  preju- 
dice on  the  part  of  the  jury  against  defendant,  was  intended  to  inflame 
the  passions  and  prejudices  of  the  jury,  to  incite  them  to  give  a  verdict 
against  the  defendant  that  was  punitory  and  intended  as  a  punishment 
in  no  sense  compensatory,  and  because  the  result  of  the  verdict  shows 
that  the  jury  responded  to  this  appeal  to  passion  and  prejudice,  and 
gave  a  verdict  punitory  in  its  nature,  although  there  was  nothing  in  the 
case  that  would  entitle  the  plaintiff  to  recover  punitory  damages,  and 
although  such  damages  were  not  even  asked  for  in  plaintiff's  petition, 
all  of  which  will  more  fully  appear  from  defendant's  bill  of  exception 
number  1  here  referred  to  and  made  a  part  of  this  assignment  of  error. '^ 

The  remarks  of  counsel  complained  of  in  this  assignment  are  in  fla- 
grant violation  of  the  rule  which  requires  the  argument  of  a  cause  tt> 
be  confined  strictly  to  the  evidence,  and  can  not  be  excused  or  justified 
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bj  anything  that  appears  in  the  record  of  this  case.  Appellee  in  answer 
to  the  assignment  does  not  attempt  to  justify  the  remarks  nor  deny  that 
they  were  highly  prejudicial  to  appellant,  but  contends  that  they  fur- 
nish no  ground  for  a  reversal  of  the  judgment  because  the  bill  of  excep- 
tions shows  that  they  were  not  objected  to  by  appellant  at  the  time  they 
were  made. 

It  seems  to  have  been  generally  held  that  where  the  language  com- 
plained of  is  improper  only  because  not  strictly  confined  to  the  evidence 
it  must  be  excepted  to  at  the  time  it  was  used,  otherwise  it  will  not  be 
a  ground  for  setting  aside  the  verdict ;  but  we  think  it  well  settled  that 
when  counsel  in  their  address  to  the  jury  intentionally  go  outside  of  the 
record  and  indulge  in  remarks  that  are  clearly  prejudicial  to  the  rights 
of  the  opposing  side  and  must  have  been  made  for  the  purpose  of  influ- 
encing the  jury,  such  conduct  not  only  authorizes  but  requires  the  trial 
court  to  set  aside  the  verdict  of  the  jury,  notwithstanding  the  remarks 
were  not  objected  to  at  the  time  they  were  made.  We  think  the 
remarks  of  counsel  set  out  in  the  assignment  are  of  the  character 
referred  to  by  Judge  Gaines  in  Gulf  C.  &  S.  P.  Ey.  Co.  v.  Greenlee  as 
being  "so  plainly  prejudicial  to  defendant  as  to  demand  that  the  ver- 
dict be  set  aside.^^  Willis  &  Bros.  v.  McNeill,  57  Texas,  465 ;  Prather  v* 
McClelland,  26  S.  W.  Bep.,  658 ;  Jarrell  v.  Bailway  Co.,  60  Texas,  267 ; 
Gulf  C.  &  S.  P.  By.  Co.  v.  Greenlee,  70  Texas,  653 ;  Willis  &  Bros.  v. 
Loweryy  66  Texas,  640. 

The  prejudicial  effect  of  these  remarks  is  reflected  in  the  size  of  the 
verdict  rendered,  which  we  think  is  much  larger  than  the  facts  war- 
rant. If  this  were  the  only  e€ect  produced  by  the  violation  by  appel- 
lee's counsel  of  the  rule  requiring  the  argument  to  be  confined  to  the 
evidence  we  might  remedy  the  wrong  by  requiring  a  remitter,  but  as 
before  stated  the  evidence  is  not  conclusive  upon  either  the  issue  of  neg- 
ligence on  the  part  of  appellant  nor  that  of  contributory  negligence, 
and  we  can  not  say  that  these  improper  remarks  did  not  influence  the 
jury  in  the  determination  of  these  issues.  The  assignment  must  be 
sustained,  and  the  judgment  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 

Fannie  Condba. 

Decided  October  13,  1904. 

Charge— Degree  of  Proof — Contributory  Negligence. 

Where  contributory  negligence  on  the  part  of  plaintiff  in  failing  to 
properly  treat  her  injuries  is  pleaded  in  defense  of  an  action  for  damages 
therefor,  and  the  evidence  raises  the  issue,  a  charge  requiring  the  defendant 
to  prove  such  want  of  care  "to  the  satisfaction  of  the  jury,"  was  reversible 
error,  it  exacting  too  high  a  degree  of  proof. 

Appeal  from  the  County  Court  of  Burleson.  Tried  below  before 
Hon.  R.  J.  Alexander. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

No  briefs  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  by  appellee  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  appellant.  The  petition  alleges  in  substanc  that  on  Octo- 
ber 20,  1902,  plaintiff  went  to  the  railw^  station  of  defendant  railway 
in  the  town  of  Lypns,  in  Burleson  County,  and  procured  a  ticket  for 
^transportation  over  defendant's  road  to  Davidson's  Switch,  another  sta- 
tion on  said  road  in  Burleson  County ;  that  as  soon  as  defendant's  train 
on  which  plaintiff  had  procured  passage  reached  the  station  at  the  town 
of  Lyons  plaintiff  at  once  left  the  waiting  room  and  got  upon  the  car 
as  quickly  as  she  could ;  that  while  plaintiff  was  in  the  act  of  getting  on 
the  car,  and  before  she  had  suiScient  time  to  board  same,  the  train  with- 
out any  warning  started  with  a  sudden  jerk,  which  threw  plaintiff's 
entire  weight  upon  her  arm,  whereby  it  was  painfully  and  seriously 
injured.  It  is  further  alleged  that  plaintiff's  arm  is  permanently  in- 
jured and  damages  are  sought  to  be  recovered  on  account  of  the  perma- 
nency of  the  injury. 

The  defendant's  answer  contains  a  general  demurrer  and  general 
denial,  and  special  plea  in  which  the  plaintiff  is  charged  with  con- 
tributory negligence  in  failing  to  get  upon  the  train  within  a  reasonable 
time  after  it  had  stopped  at  said  station,  and  in  not  consulting  a 
physician  in  regard  to  her  injury  and  using  ordinary  care  in  its  treat- 
ment. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  in  the  sum  of  $500. 

The  evidence  upon  the  issues  as  to  the  extent  of  plaintiff's  injuries 
and  the  care  exercised  by  her  in  the  treatment  of  same  is  as  follows : 
Plaintiff  testified:  '*The  sudden  start  or  jerk  of  the  train  did  not 
cause  me  to  fall  down  to  the  ground,  but  I  held  on  with  my  left  hand, 
and  finally  got  upon  the  platform  and  went  into  the  coach.  My  arm 
was  paining  me  awfully,  and  I  was  sick.    Before  I  left  the  train  at 
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Davidson's  Switch  I  had  a  high  fever  and  my  arm  was  badly  swollen. 
I  walked  to  Mr.  Holliman's  with  my  daughter-in-law^  but  was  suffering 
so  that  I  had  to  stop  on  the  road  once  or  twice.  After  I  got  there  I 
went  to  bed.  I  stayed  in  bed  about  two  weeks.  The  swelling  did  not 
entirely  leave  my  arm  for  two  months  after  I  was  hurt.  My  arm  is  now 
stiff  and  twisted,  and  I  can  not  raise  my  hand  to  my  head.  My  daugh- 
ter-in-law bathed  my  arm  in  liniment  and  salve,  which  was  all  the  treat- 
ment my  arm  received.  I  believe  my  arm  was  dislocated,  and  I  knew 
that  if  it  was  dislocated  a  doctor  could  reset  it.  Do  not  believe  a  doc- 
tor could  have  done  me  much  good.  I  did  not  send  for  a  doctor.  I 
did  not  ask  any  one  to  get  a  doctor  for  me." 

Mrs.  Henry  Condra  testified :  '^ After  we  left  the  train  I  examined 
Mrs.  Condra's  arm  and  found  it  very  badlv  bruised  and  swollen.  I 
bathed  it  in  liniment  and  bandaged  .'t  for  her.  She  stayed  in  bed 
something  over  a  week.  We  used  nothing  but  liniment  on  her  arm. 
Mrs.  Condra  did  not  ask  me  to  send  for  a  doctor,  and  I  did  not  send 
for  one.  The  skin  was  not  broken  on  her  arm  anywhere.  It  never 
bled  at  any  time  that  I  know  of.  There  was  no  eruption  on  her  arm, 
and  no  blood  flowed  from  it  at  any  time  that  I  saw." 

H.  C.  HoUiman  testified:  "I  examined  Mrs.  Condra's  arm  next 
morning,  while  she  was  sitting  by  the  iire,  and  found  it  swollen  and 
black.  She  laid  around  the  house  something  like  a  week.  I  mean  by 
lying  around  that  she  would  be  lying  on  the  bed  part  of  the  day,  with 
her  clothes  on,  and  would  be  sitting  up  part  of  the  day.  I  do  not 
remember  seeing  her  during  the  day  with  her  clothes  off." 

Appellant's  seventh  assignment  of  error  complains  of  the  following 
paragraph  of  the  trial  court's  charge  to  the  jury :  "You  are  instructed 
that  under  the  issues  submitted  herein  the  burden  of  proof  is  upon  the 
plaintiff  to  show  by  a  fair  preponderance  of  the  testimony  the  negligence 
of  the  defendants,  and  that  she  was  m jured  as  alleged ;  if  this  has  been 
shown  to  your  satisfaction  by  a  fair  preponderance  of  testimony,  then 
the  burden  of  proof  shifts  to  the  defendants,  and  they  must  show  by 
the  evidence  to  your  satisfaction  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  as  hereinafter  given  you  in  charge." 

This  charge  is  clearly  erroneous  in  that  it  required  of  the  defendant 
a  higher  degree  of  proof  in  the  establishment  of  its  defense  of  want  of 
ordinary  care  on  the  part  of  plaintiff  in  the  treatment  of  her  injury 
than  the  law  demands.  Baines  v.  Ullman,  71  Texas,  537 ;  Emerson  v. 
Mills,  85  Texas,  385;  Bluntzer  v.  Dewees  &  Hinkle,  79  Texas,  272; 
Missouri  K.  &  T.  Ry.  Co.  v.  Kemp,  30  S.  W.  Rep.,  1117;  Lumber  Co.  v. 
White,  38  S.  W.  Rep.,  391. 

While  it  may  be  technically  inaccurate  to  designate  plaintiff's  want 
of  care  in  the  treatment  of  her  injury  as  contributory  negligence,  both 
the  pleadinsr  of  defendant  and  the  charge  of  the  court  refer  to  it  as 
such,  and  the  jury  must  have  understood  the  paragraph  of  the  charge 
above  quoted  as  applying  to  the  issue  of  plaintifPo  care  in  the  treatment 
of  her  arm  after  it  was  injured. 
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We  think  the  evidence  clearly  raises  the  issue  of  whether  the  damages 
claimed  by  plaintiff  for  the  permanent  injury  of  her  arm  were  not 
proximately  due  to  her  own  want  of  care  in  failing  to  have  the  injury 
properly  treated^  and  the  charge  of  the  court  to  the  effect  that  this 
defense  must  be  proved  to  the  satisfaction  of  the  jury  before  they  would 
be  authorized  to  find  for  the  defendant  is  such  affirmative  error  as 
requires  a  reversal  of  the  judgment  of  the  court  below. 

The  court  in  several  paragraphs  of  his  charge,  in  stating  that  it  was 
the  duty  of  plaintiff  to  get  upon  defendant's  train  within  a  reasonable 
time  after  it  arrived  at  the  station,  uses  the  qualifying  clause,  '^condi- 
tioned  and  circumstanced  as  she  was.^'  While  it  is  generally  true  that 
in  determining  the  question  of  whether  an  act  is  negligent  or  is  negli- 
gently performed  all  of  the  circumstances  and  conditions  surrounding 
the  person  acting  should  be  considered,  the  connection  in  which  the 
clause  above  quoted  is  used  and  its  frequent  repetition  renders  the 
charge  ambiguous,  and  probably  subjects  it  to  the  criticism  of  being 
upon  the  weight  of  the  evidence. 

The  remaining  assignments  do  not  present  any  material  error  or  any 
that  is  likely  to  be  repeated  upon  another  trial.  Because  of  the  error 
in  the  charge  on  the  degree  of  proof  required  of  the  defendant,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Alvah  W.  Cockrell  y.  Texas  &  New  Orleans  Railway 

Company. 

Decided  October  13,   1904. 

1w— Injury  to  Minor— Discretion— Burden  of  Proof. 

In  an  action  against  a  railway  company  for  Injury  to  a  minor  the  burdea 
Is  upon  plaintiff  to  show  by  affirmative  proof  that  he  was  not  of  such  dis- 
cretion as  to  roallzA  thA  danfr^r  of  nlaclng  himself  In  a  i>osltlon  where  he 
was  likely  to  be  injured. 

2d— 8am»— Contributory  Negligence. 

Evidence  that  plaintiff  was  a  bright,  smart  boy,  over  16  years  of  age, 
had  attended  school  seven  years,  was  familiar  with  trains  and  had  ridden 
in  freight  cars  before,  and  the  further  fact  that  on  the  occasion  of  his 
injury  when  he  got  on  top  of  the  box  car  he  took  the  precaution  to  brace 
his  feet  against  the  handhold  and  to  grasp  the  running  board  with  his 
hands,  held  sufficient  to  show  knowledge  of  the  danger  of  riding  thus  and 
of  falling  asleep  in  that  position,  and  to  Justify  the  court  in  refusing  to 
submit  to  the  Jury  the  question  of  his  knowledge  and  realization  of  his 
danger. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  6.  Kittrell. 

Lovejoy  &  Malevinsky,  for  appellant. 

Baker,  Botts,  Baker  &  Loveit  and  Andrews,  Ball  dk  Streetman,  for 
appellee. 

GILL,  Associate  Justice. — ^This  is  a  suit  by  appellant  to  recover  of 
appellee  damages  for  personal  injuries  alleged  ^o  have  been  sustained 
by  him  by  reason  of  the  negligence  of  the  defendant  railway  company .r 
After  hearing  the  evidence  the  trial  court  instructed  a  verdict  for  the 
company. 

Plaintiff  averred  in  substance  that  on  November  21,  1902,  with  the 
knowledge  and  consent  of  defendant  and  its  servants  he  was  riding  on 
the  top  of  a  box  car  of  one  of  defendant's  freight  trains  running  from 
Houston,  Texas,  to  Beaumont.  That  while  so  riding  and  while  the 
train  was  in  motion  he  was  either  thrown  off  by  one  of  defendant's 
brakemen  duly  authorized  so  to  do,  or  else  he  fell  from  said  train. 
That  as  a  result  the  train  ran  over  him,  cut  oS  his  right  arm  and  right 
leg,  and  otherwise  injured  him.  He  further  alleges  that  at  the  time 
of  his  injuries  he  was  a  minor  16  years  of  age  and  did  not  know  or 
appreciate  the  peril  to  which  he  was  exposed  in  riding  on  top  of  the 
car. 

The  negligence  alleged  against  defendant  was  that  with  full  knowl- 
edge of  his  minority  and  lack  of  judgment  and  discretion  the  operativ28 
in  charge  of  the  train  carelessly  allowed  and  invited  plaintiff  to  ride 
thereon  and  negligently  failed  to  stop  the  train  and  place  him  in  a  safer 
place. 

In  bar  of  the  action  defendant  pleaded  a  general  denial,  averred  that 
plaintiff  was  a  trespasser  to  whom  no  duty  was  owing,  and  further  thai 
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his  injuries  were  due  to  his  negligence  in  placing  himself  in  a  danger- 
ous position  and  to  his  negligent  conduct  while  there. 

Under  five  assignments  of  error  plaintiff  assails  the  action  of  the  trial 
court  in  taking  the  cause  from  the  jury.  In  passing  upon  these  assign- 
ments it  is  necessary  to  consider  the  question  from  plaintiff's  side  of 
the  case  as  to  the  facts,  so  we  set  out  in  substance  but  at  some  length  the 
testimony  of  plaintiff.  He  was  the  only  witness  called  by  that  side  as 
to  the  circumstances  attending  the  accident. 

He  stated  that  he  was  16  years  and  4  months  old  at  the  time  he  was 
hurt.  That  on  the  day  preceding  the  night  of  the  accident  he  left 
Dallas  (where  he  and  his  mother  were  living)  intending  to  go  to  Beau- 
mont. That  when  he  left  he  had  no  money  and  his  mother  knew  it. 
That  he  got  on  a  Houston  &  Texas  Central  freight  train  at  Dallas  and 
rode  as  far  as  Heame  in  a  box  car.  That  he  got  in  the  box  car  to  avoid 
the  danger  of  riding  on  top  and  to  keep  the  employes  from  seeing  him. 
That  when  he  got  to  Hearce  he  left  the  box  car,  as  that  was  the  end  of 
the  division  and  the  car  was  to  go  no  further,  and  got  upon  the  end  of 
an  oil  tank  car  and  rode  from  Heame  to  Houston.  On  arrival  at  Hous- 
ton he  went  to  the  Houston  East  &  West  Texas  crossing  and  boarded  the 
defendant's  freight  train  bound  for  Beaumont.  Got  on  top  of  a  car 
about  ten  cars  from  the  engine.  Before  he  got  to  Crosby,  a  station  a 
few  miles  out  of  Houston,  a  brakeman  came  to  him,  asked  him  if  he 
had  any  money,  and  being  answered  in  the  negative  told  plaintiff  to 
get  off  when  the  train  stopped  at  Crosby.  This  the  plaintiff  did,  wh^n 
another  brakeman  spoke  to  him  while  he  was  on  the  ground  and  asked 
him  where  he  was  going.  Plaintiff  told  him  he  wanted  to  go  to  Beau- 
mont. This  brakeman  also  asked  if  he  had  money  and  when  told  no, 
replied  "Well,  this  is  not  Beaumont.  You  need  not  get  off."  There- 
upon the  brakeman  went  to  another  part  of  the  train  attending  to  his 
duties  and  plaintiff  climbed  upon  a  box  car  of  the  train  about  the  tenth 
car  from  the  caboose  and  an  equal  distance  from  the  engine.  He  lay 
down  on  the  top  of  the  car,  braced  his  feet  against  the  handhold  on  top 
of  the  end  of  the  car  and  put  his  right  arm  under  the  running  board 
to  prevent  the  motion  of  the  train  from  throwing  him  off.  His  face 
was  slightly  toward  the  engine.  He  further  testifies  that  a  short  dis- 
tance out  of  Crosby  in  the  direction  of  Beaumont,  and  while  he  was 
lying  as  above  described,  he  felt  three  blows  upon  his  head  and  saw 
each  time  a  flash  of  light,  and  that  thereafter  he  knew  nothing  until 
he  regained  consciousness  hours  afterwards  and  found  himself  lying 
between  the  rails  with  his  right  arm  and  right  leg  crushed.  Some 
Mexicans  found  him  and  took  him  to  a  station,  from  whence  he  was 
sent  to  the  railway  hospital  at  Houston  and  cared  for.  The  plaintiff 
explicitly  denies  that  he  ever  at  any  time  fell  asleep  upon  the  car,  and 
as  explicitly  swears  that  the  cause  of  his  fall  was  the  three  blows  upon 
his  head. 

Defendant's  head  brakeman,  Nooner,  testified  that  he  did  not  see 
plaintiff  at  Crosby  and  denies  that  he  made  any  inquiry  about  money 
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or  told  plaintiff  he  need  not  get  off.  He  further  states  that  after  they 
left  Crosby  he  was  passing  over  the  train  in  the  dirt;ction  of  the  engine, 
inspecting  the  brakes,  when  he  found  a  boy  of  about  plaintiff's  age  lying 
near  the  edge  of  a  box  car  asleep,  and  perceiving  his  dangerous  position 
awoke  him,  made  him  get  on  the  running  board,  and  told  him  to  get  off 
at  the  next  stop.  He  saw  the  boy  was  small  and  a  minor.  Knew  it 
was  dangerous  for  him  to  ride  on  top  of  the  car,  but  thought  that  was 
all  he  was  called  on  to  do  and  went  on  about  his  duties.  Saw  another 
person  on  the  next  car  at  the  same  time.  He  did  not  see  either  at  the 
next  stop  and  supposed  they  got  off. 

None  of  the  train  operatives  was  acquainted  with  plaintiff,  and  both 
brakemen  testify  that  they  neither  permitted  him  to  ride  or  struck  him 
or  ejected  him  forcibly  or  otherwise. 

The  rules  of  defendant  in  force  at  the  time  expressly  forbade  the 
carrying  of  passengers  either  with  or  without  compensation,  and  none 
of  the  train  operatives  had  authority  to  permit  plaintiff  to  ride  thereon. 

On  the  issue  of  his  discretion,  knowledge  and  comprehension  of  the 
danger  of  riding  on  top  of  a  freight  car,  the  plaintiff  testified  (in  addi- 
tion to  what  has  been  stated)  to  the  following  effect:  He  had  attended 
school  from  the  time  he  was  7  until  he  was  14  years  of  age.  He  lived  in 
Corsicana,  where  there  were  two  railroads,  and  at  Ennis,  which  is  also 
a  railway  station.  In  Dallas  he  and  his  mother  lived  near  the  Texas  & 
Pacific  Railroad.  He  had  made  two  trips  to  Ennis  and  return,  riding 
each  time  in  an  empty  freight  car.  He  rode  in  the  car  to  keep  from 
falling  off  and  to  keep  from  being  seen.  He  had  worked  in  Dallas 
restaurants  for  wages  seven  months  before  starting  to  Beaumont.  His 
mother  testified  that  he  was  a  bright,  smart  boy. 

Appellant  in  his  brief  does  not  insist  that  the  testimony  as  to  the 
assault  presents  the  issue  of  liability,  but  presents  as  the  only  question 
for  our  determination  whether  the  court  erred  in  taking  from  the  jury 
the  question  of  his  knowledge,  discretion  and  realization  of  the  peril 
of  riding  on  the  top  of  a  box  car,  it  being  insisted  that  the  tes^limony 
of  Nooner,  the  head  brakeman,  makes  a  case  for  the  jury,  he  having, 
according  to  his  statement,  discovered  appellant  asleep  upon  the  car, 
realized  his  danger  and  his  minority,  and  failed  either  to  immediately 
stop  the  train  and  put  him  off  or  take  him  to  a  place  of  safety. 

We  are  of  opinion  the  case  turns  upon  the  inquiry  whether  the  undis- 
puted facts  disclose  that  appellant  was  of  such  age  and  discretion  as  to 
realize  his  danger  and  was  therefore  subject  to  the  charge  of  contribu- 
tory negligence  in  assuming  the  position  he  did  or  in  falling  asleep 
upon  the  car,  and  to  this  question  alone  we  address  this  opinion.  It 
should  be  stated  first,  however,  that  there  is  no  complaint  that  the  train 
was  run  at  a  high  rate  of  speed  or  otherwise  recklessly  handled  after 
the  discovery  of  appellant  on  the  car.  Nor  is  it  contended  that  plaintiff 
bad  the  right  to  be  where  he  was  under  any  proof  adduced  upon  the 
trial.    The  cause  is  here  upon  the  theory  that  plaintiff  knew  it  was 
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against  the  rules  of  defendant  for  him  to  ride  upon  any  of  their  freight 
trains. 

We  shall  dispose  of  the  case  in  the  light  of  but  one  authority,  viz. : 
St.  Louis  S.  W.  Ey.  Co.  v.  Shiflet,  94  Texas,  136,  which  we  regard  as 
conclusive  of  plaintiflPs  asserted  rights.  In  that  case  a  boy  practically 
12  years  of  age,  in  company  with  two  younger  companions,  was 
killed  while  either  walking  or  asleep  upon  a  railway  track.  The 
accident  occurred  at  night  and  he  was  not  seen  by  the  trainmen.  The 
railway  pleaded  contributory  negligence  on  his  part  in.  bar  of  a  suit  by 
his  parents  to  recover  for  his  death. 

The  plaintiffs  in  that  case  showed  his  age,  the  fact  that  he  was  a 
country  boy  living  two  miles  from  a  railway  station,  and  adduced  wit- 
nesses who  knew  him  and  who  testified  that  in  their  opinion  he  was  not 
of  such  age  and  discretion  as  to  realize  the  danger  of  falling  asleep  upon 
a  railway  track.  Other  testimony  showed  that  he  and  his  companions 
had  walked  ten  miles  and  back  on  the  railroad  on  that  day,  and  that 
theretofore  he  had  been  about  the  railway  station  and  seen  trains  in 
operation.  It  was  also  made  to  appear  that  he  could  read  some  but 
could  not  write,  and  was  a  boy  of  fairly  good  mind  for  his  age. 

Upon  these  facts  Justice  Brown  of  our  Supreme  Court  held  that  the 
burden  was  upon  plaintiffs  to  show  by  affirmative  proof  that  deceased 
was  not  of  such  discretion  as  to  realize  the  danger  of  his  act  and  that 
the  proof  adduced  did  not  present  an  issue  for  the  jury. 

The  case  we  have  under  consideration  is  much  stronger  for  defendant 
for  reasons  which  are  apparent  from  the  facts  stated.  Appellant  was 
over  16  years  of  age:  had  on  former  occasions  evinced  a  full  comprehen- 
sion of  the  danger  of  riding  on  box  cars,  and  on  the  occasion  in  question 
took  the  precaution  to  brace  his  feet  against  the  handhold  and  hold  to 
the  running  board.  Bealizing  the  danger  to  this  extent,  it  is  absurd  to 
say  he  did  not  realize  the  added  danger  of  falling  asleep  ir  such  a  posi- 
tion. This  being  true  he  is  subject  to  the  charge  of  contributory  negli- 
gence, nor  is  its  sufficiency  as  a  defense  affected  by  the  fact  that  Nooner 
observed  his  apparent  age  and  size  and  knew  that  his  position  on  the 
car  was  more  dangerous  than  a  place  in  the  caboose. 

The  facts  do  not  invoke  the  doctrine  of  discovered  peril.  Manifestly 
the  danger  of  falling  was  not  imminent  while  plaintiff  was  awake,  for 
in  that  state  he  fully  realized  his  peril  and  averted  it  by  holding  to  the 
running  board. 

We  are  of  opinion  the  evidence  does  not  present  the  issue  of  want  of 
knowledge  and  discretion,  and  that  it  further  appears  beyond  dispute  upon 
the  phase  of  the  case  presented  by  appellant^s  brief  that  plaintiffs  inju- 
ries were  due  to  his  own  negligence. 

For  the  reasons  given  the  judgment  is  affirmed. 
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BooANviLLE  Lumber  Company  v.  Oulf^  Beaumont  &  Eanbas 

City  Eailway  Company. 

Decided  October  18,  1904. 

Contract-— Master  and  Servant— Negligence. 

A  provision  in  a  contract  between  a  lumber  company  and  a  railway  com* 
pany  that  the  lumber  company  was  to  have  free  trackisi^e  for  its  cars  over 
switches  constructed  by  it  and  connecting  with  the  railwasr's  line,  provided 
the  operatives  should  be  selected  by  and  under  the  control  of  the  officers 
of  the  railway,  did  not  constitute  such  operatives,  while  runnin^r  a  train  on 
the  main  line  without  orders,  servants  of  the  railway,  so  as  to  render  it 
liable  for  their  negligence  in  causing  a  collision  and  the  destruction  of 
certain  cars. 

Appeal  from  the  District  Court  of  Jasper.  Tried  below  before  Hon. 
W.  P.  Nicks. 

H.  C.  How  ell  J  for  appellant.* 

F.  J.  and  R.  C,  Duff,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  Bogan- 
^ille  Lumber  Company  to  recover  of  the  defendant,  the  Gulf,  Beaumont 
&  Kansas  City  Railway  Company,  damages  for  five  logging  cars  de- 
stroyed in  a  collision  between  one  of  defendant's  work  trains  and  plain- 
tiff's logging  train.  He  sought  to  recover  other  items  of  damage  also, 
but  in  view  of  the  disposition  of  this  appeal  they  need  not  be  stated. 

The  defendant  pleaded  contributory  negligence  on  the  part  of  plain- 
tiff in  operating  its  log  train  without  orders  from  defendant,  and  negli- 
gence on  the  part  of  the  operatives  of  the  train  in  failing  to  protect  it  by 
signals  and  otherwise. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  acquit- 
ting defendant  of  liability,  and  the  cause  is  here  on  the  appeal  of  plain- 
tijff. 

On  the  trial  it  was  made  to  appear  without  dispute  that  plaintiffs 
were  the  owners  and  operatives  of  a  sawmill  near  the  defendant's  line 
of  railroad,  and  that  at  the  time  of  the  collision  complained  of  the 
plaintiffs  were  the  owners  by  assignment  and  purchase  of  the  contract 
€et  out  below  which  was  in  force  at  the  date  of  the  accident. 

'This  agreement  made  and  entered  into  by  and  between  the  Gulf, 
Beaumont  &  Kansas  City  Railway  Company,  incorporated,  party  of 
the  first  part,  and  Hooker  Brothers  &  Co.,  a  firm  composed  of  W.  T. 
Hooker,  James  Hooker,  J.  M.  Hooker  and  A.  C.  Zeirath  (a  private 
partnership),  of  Jasper  County,  Texas,  party  of  the  second  part,  this 
the  6th  day  of  April,  A.  D.  1900,  witnesses:  That  the  party  of  the 
first  part  owning  a  standard  gauge  railway  leading:  from  Beaumont, 
Jefferson  County,  Texas,  to  Roganville,  Jasper  County,  Texas,  and 
the  party  of  the  second  part  proposing  to  erect  a  sawmill  on  said 
line   of   rm'lwpy  near   the  town   of  Roganville,  for  the  manufacture 
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of  lumber  for  shipment  over  said  railway,  and  desiring  to  use  a  por- 
tion of  the  railway  of  party  of  the  first  part  in  supplying  logs  to 
said  mill,  the  par^  of  the  first  part  agrees  in  consideration  of  the 
traffic  resulting  to  its  railway  from  the  construction  and  operation 
of  said  mill  by  the  party  of  the  second  part,  its  successors  and  as- 
signs, hereby  grants  to  said  party  of  the  second  part  free  trackage 
for  a  period  of  three  years  from  the  Ist  day  of  August,  A.  D.  1900,  for 
a  locomotive  and  as  many  logging  cars  as  may  be  required  in  logging 
said  mill  from  Eoganville  or  said  mill  to  a  switch  to  be  constructed  by 
the  party  of  the'  second  part,  leading  out  from  the  main  line  of  said 
railway  near  mile  post  to  the  timber  of  party  of  the  second  part,  sub- 
ject however  to  the  following  conditions :  The  party  of  the  second  part 
shall  bear,  and  agrees  hereby  so  to  do,  all  expenses  of  construction  of 
any  and  all  switches,  turnouts,  etc.,  necessary  or  incident  to  the  opera- 
tion of  said  proposed  milling  business,  apd  shall  immediately  begin  con- 
struction of  said  mill  and  have  the  same  in  operation  by  the  1st  day  of 
August,  1900.  That  said  party  of  the  second  part  shall  provide  capable 
men  for  the  operation  of  its  trains  in  said  business,  and  who  shall  in  all 
cases  be  under  the  direct  orders  of  the  trainmaster  or  general  super- 
intendent of  party  of  the  first  part  while  operating  said  trains  on  said 
railway,  and  shall  not  engage  or  undertake  to  keep  in  its  service  any 
trainmen  not  considered  capable  by  said  trainmaster  or  general  super- 
intendent or  other  officer  of  party  of  the  first  part  to  safely  handle 
trains  on  said  railway. 

"This  contract  is  made  in  contemplation  of  remaining  in  full  force 
and  effect  for  a  period  of  three  years  from  August,  A.  D.  1900,  but 
revocable,  however,  by  either  party  upon  giving  to  the  other  party  six 
months^  written  notice  of  purpose  so  to  do.  That  during  the  continu- 
ance of  the  same  it  shall  be  the  purpose  of  each  party  to  the  same  to 
mutually  subserve  each  other's  interests.  That  the  part  of  the  second 
part  agrees  to  pay  for  all  cattle  killed  by  its  trains  on  the  line  of  party 
of  the  first  part  and  for  all  damage  of  every  kind  and  character,  if  any, 
sustained  by  the  party  of  the  first  part  by  or  through  the  operation  of 
the  trains  of  the  party  of  the  second  part  on  the  railway  of  the  party 
of  the  first  part  by  virtue  hereof  or  otherwise. 

*T!n  testimony  whereof  we  have  hereunto  subscribed  our  names  at 
Beaumont,  Texas,  in  duplicate  originals,  this  the  day  and  year  first 
above  written. 
"Qulf,  Beaumont  &  Kansas  City  Railway  Company,  by  John  H.  Kirby^ 

General  Manager.    Hooker  Brothers  &  Company,  by  W.  T.  Hooker, 

Manager.** 

It  was  also  shown  that  plaintiff  was  then  the  lessee  of  the  logging 
cars  for  the  loss  of  which  it  sues,  and  that  prior  to  the  institution  of 
this  suit  it  purchased  from  J.  H.  Kirby,  their  owner,  his  cause  of  action 
for  their  destruction.  Its  right  to  maintain  the  suit  in  these  respects  is 
not  questioned. 

The  record  in  the  light  of  the  judgment  of  the  trial  court  justifies 
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the  following  fact  conclusions  as  to  the  circumstances  preceding  and 
attending  the  accident.  The  defendant  is  a  railroad  company  operat- 
ing freight  and  passenger  trains  over  its  line  of  road  extending  from 
Beaumont  to  Boganville.  It  entered  into  the  contract  above  set  out 
for  the  considerations  therein  stated  and  same  was  in  force  at  the  date 
of  the  accident.  In  pursuance  of  its  terms  plaintiifs  employed  to  oper- 
ate its  log  trains  on  defendant's  road  only  such  men  as  were  acceptable 
to  the  officers  of  the  defendant  company,  and  to  this  end  formal  appli- 
cations were  signed  by  them  addressed  to  the  defendant  company.  The 
operatives  of  the  logging  train  at  the  time  of  the  accident  had  been  so 
selected.  The  lumber  company  had  at  its  own  expense  built  certain 
switches  and  spurs  connected  with  defendant's  line  of  railway  designed 
for  use  in  hauling  logs  from  the  forests  to  its  sawmill,  and  in  connection 
with  them  a  certain  part  of  defendant's  track  could  be  used  under  the 
terms  of  the  contract,  but  defendant's  railway  was  to  be  used  by  the 
log  trains  subject  to  and  according  to  the  orders  of  defendant's  train 
dispatcher.  Prior  to  the  accident  the  logging  train  operatives  had 
usually  received  weekly  orders,  but  on  the  occasion  in  question  were 
without  orders.  Had  called  on  the  local  agent  and  failed  to  get  them, 
and  had  assumed  to  enter  upon  and  use  defendant's  track  under  orders 
issued  the  week  before  and  not  then  in  force.  They  were  at  the  time 
without  orders  to  go  upQn  defendant's  track  and  defendant  was  oper- 
ating its  trains  on  the  assumption  that  its  track  was  clear  of  the  logging 
trains.  In  addition  to  this  it  was  a  general  requirement  of  the  opera- 
tives of  the  logging  trains  that  they,  when  on  defendant's  tracks,  should 
protect  themselves  from  defendant's  extra  trains  by  flags,  and  this  they 
failed  to  do  on  the  occasion  in  question.  On  the  occasion  of  the  acci- 
dent the  logging  train  was  being  propelled  backwards  on  defendant'^ 
line  when  an  extra  work  train  of  defendant  running  under  orders  from 
the  train  dispatcher  collided  with  it  and  destroyed  the  cars  as  alleged. 
The  operatives  of  the  logging  train  were  negligent  in  running  their 
train  on  defendant's  track  in  the  absence  of  orders  and  were  also  negli- 
gent in  failing  to  protect  their  train  by  flags. 

These  findings  dispose  of  appellant's  contentions  respecting  the  facts. 
There  remains,  however,  the  question  of  the  construction  of  tho  contract 
under  which  they  used  defendanfti  road,  a  point  upon  which  plainti£E 
chiefly  relies. 

Plaintiff  contends  that  because  the  contract  provided  that  the  opera- 
tives of  the  log  train  should  be  competent  and  satisfactory  to  defendant 
and  should  operate  the  train  on  defendant's  road  only  subject  to  the 
fetter's  orders,  the  logging  train  operatives  became  the  servants  of  de- 
fendant, for  whose  negligence  plaintiff  was  in  nowise  responsible.  We 
can  not  assent  to  the*  construction  contended  for. 

The  fact  is  undisputed  that  the  contract  contemplated  that  the  log- 
ging train  operatives  were  employed  and  paid  by  plaintiff  and  the  latter 
was  their  master.  The  work  done  by  them  was  primarily  for  the  bene- 
fit of  plaintiff,  the  railway  company  deriving  from  their  services  onlj 
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the  incidental  benefit  of  hauling  as  freight  the  product  of  the  mill. 
Whether  they  operated  the  log  train  or  not  was  a  matter  in  which 
defendant  had  no  concern,  and  its  interest  arose  only  when  the  log 
train  invaded  its  track  and  continued  only  so  long  as  it  remained 
thereon.  If  plaintiff  had  at  any  time  a  supply  of  logs  and  wished  to 
put  the  log  train  hands  at  other  work,  it  is  certainly  true  that  defendant 
would  have  had  no  right  to  protest  or  to  interpose  its  orders  in  opposi- 
tion to  those  of  plaintiff. 

It  seems  to  us  the  provision  of  the  contract  with  reference  to  orders 
as  to  running  the  log  train  on  defendant's  track  was  manifestly  de- 
signed to  conserve  the  safety  of  defendant's  trains,  of  plaintiflf's  trains, 
and  above  all  the  safety  of  the  public.  To  have  omitted  the  reservation 
of  this  right,  thus  jeopardizing  the  lives  of  its  servants  and  passengers, 
would  have  been  the  gravest  negligence  on  the  part  of  defendant. 

It  is  dou.btless  true  that  if  the  accident  had  occurred  while  the  oper- 
atives of  the  logging  train  were  observing  and  acting  under  the  orders 
of  the  train  dispatcher  plaintiff's  position  would  be  sound  in  effect,  for 
then  defendant  would  not  be  heard  to  say  that  obedience  to  its  orders 
was  negligence.  But  in  the  case  at  bar  they  were  acting  on  their  own 
judgment,  having  received  no  orders  from  defendant  and  having  failed 
to  observe  the  required  precaution  to  put  out  signals  to  protect  them 
against  e^ctra  trains. 

We  find  no  error  in  the  judgment.    It  is  therefore  affirmed. 

Affirmed. 

ADDITIONAL  CONCLUSIONS   OF  FACT. 

OILL,  Associate  Justice. — Appellant  requests  us  to  supplement 
our  fact  conclusions  with  the  lease  from  Kirby.  We  shall  not  incumber 
our  findings  with  the  instrument  mentioned.  It  appears  in  full  in  the 
record  and  its  execution  and  the  rights  of  appellant  under  it  are  in  no 
way  questioned. 

The  request  for  the  substance  of  the  testimony  of  six  of  the  witnesses 
18  also  denied.  The  evidence  presents  the  issue  of  negligence  on  the 
part  of  the  operatives  of  appellee's  work  train  with  the  knowledge  or 
belief  that  appellant's  log  train  was  on  the  railway  track  at  some  point 
between  Eoganville  and  Zeirath,  but  it  is  undisputed  that  the  log  train 
was  on  the  track  without  orders  from  appellee  and  that  its  operatives 
failed  to  observe  the  required  precautions  for  its  safety. 

We  find  further,  in  response  to  appellant's  request,  that  appellee  had 
a  rule  to  the  effect  that  when  an  order  had  been  given  to  one  train  to 
work  between  designated  points  no  other  extra  shall  be  authorized  to 
run  over  that  part  of  the  track  without  provision  for  passing  the  "work- 
extra,"  but  we  regard  the  rule  as  without  importance  in  this  case  because 
the  log  train  was  on  the  track  without  orders. 

Filed  November  11,  1904. 
Writ  of  error  refused. 
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W.  N.  Haynes  v.  Plano  Manufacturing  Company. 

Decided  October  15,  1904. 

1- — Breach  of  Warranty — Rescission — Return  of  Article, 

To  the  general  rule  that  a  purchaser  may  decline  to  return  an  article 
which  is  alleged  to  be  wholly  worthless  upon  asking  for  a  rescission,  there 
is  a  well  defined  exception  in  those  cases  where  the  parties  have  by  their 
contract  stipulated  for  such  return  as  a  condition  precedent  to  the  rescission, 
or  as  a  remedy  for  the  breach  of  the  warranty. 

2w — Same — Evidence  as  to  Other  Machines. 

In  an  action  upon  notes  given  for  a  harvesting  machine,  wherein  the 
defense  of  breach  of  warranty  was  interposed,  it  was  error  to  permit  a  wit- 
ness for  plaintiff  to  testify,  over  objection,  that  he  had  set  up  other  machines 
of  the  same  make  and  character,  and  had  had  no  complaints  from  the  buyers 
thereof,  it  not  being  shown  that  such  other  machines  were  identical  in  con- 
struction and  material  with  the  one  in  contaoversy  and  were  operated  under 
identical  or  similar  conditions. 

Appeal  from  County  Court  of  Taylor.  Tried  below  before  Hon.  D. 
G.  Hill. 

Leggett  &  Kirhy  and  E.  M.  Overshiner,  for  appellant. 

Cox  dk  King,  for  appellee. 

SPEER,  Associate  Justice. — Appellee,  the  Piano  Manufacturing 
Company,  sued  appellant  to  recover  upon  certain  notes  given  for  the 
purchase  money  of  a  harvesting  machine.  Appellant  interposed  the  de- 
fense of  breach  of  warranty,  in  that  appellee  had  sold  the  machine  to 
him  warranting  the  same  in  certain  particulars,  agreeing  that  in  the 
event  the  machine  was  not  as  warranted,  appellant  might  return  the 
same  and  receive  back  the  consideration.  A  trial  before  a  jury  resulted 
in  a  judgment  in  favor  of  the  appellee  for  the  sum  of  $193.75. 

We  find  no  fault  with  the  court^s  charge  in  the  particular  wherein  it 
is  required  of  appellant  to  return  the  alleged  defective  harvesting 
machine  to  appellee  before  he  is  entitled  to  the  surrender  of  his  notes. 
To  the  general  rule  that  a  defendant  may  decline  to  return  an  article 
which  is  alleged  to  be  wholly  worthies*  upon  asking  for  a  rescission, 
there  is  a  well  defined  exception  in  those  cases  where  the  parties  have 
by  their  contract  stipulated  for  such  return  as  a  condition  precedent  to 
the  rescission,  or  as  a  remedy  for  the  breach  of  the  warranty.  This  is 
the  case  made  by  appellants  pleading  and  evidence.  There  was  doubt- 
less sufficient  reason  for  the  company^s  requiring  appellant  to  return 
the  defective  machinery  as  a  condition  to  its  surrendering  up  his  paper. 
Aultman  &  Co.  v.  York,  1  Texas  Civ.  App.,  486,  20  S.  W.  Eep.,  851; 
Case  Threshing  Mach.  Co.  v.  Hall,  32  Texas  Civ.  App.,  214,  73  S.  W. 
Eep.,  835. 

There  was  error,  however,  in  the  court^s  permitting  the  witness 
McDaniel  to  testify  for  the  appellee,  over  the  objections  of  appellant, 
that  he  had  set  up  other  harvesting  machines  of  the  same  make  and 
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character  as  the  one  bought  by  appellant^  and  that  he^  the  witness,  had 
had  no  complaints  from  the  parties  buying  such  machines  as  to  any 
defects  in  regard  to  their  manner  of  construction  and  operation,  or  of 
the  manner  in  which  they  were  put  together  or  set  up.  It  does  not  show, 
nor  does  it  tend  to  show,  that  appellant^s  machine  was  properly  con- 
structed, and  would  do  good  work  as  warranted,  to  show  that  other 
machines  jnade  by  the  same  manufacturer  were  properly  constructed 
and  did  good  work;  and  especially  is  this  true  when  it  is  not  shown 
that  the  other  machines  were  identical  in  construction  and  material  and 
were  operated  under  identical  or  similar  conditions.  The  scope  of  the 
inquiry  should  be  confined  to  the  particular  machine  under  inyestigar 
tion.  Craver  v.  Hornburg,  26  Kan.,  94;  Campbell  v.  Eussell,  1  N.  K 
£ep.  (Mass.),  345.  We  are  unable  to  say  that  the  admission  of  this 
error  was  harmless,  inasmuch  as  the  question  of  defective  machinery 
was  one  of  the  sharply  contested  issues  upon  the  trial  of  the  case. 

For  the  error  in  admitting  this  testimony  the  judgment  is  reyersed 
and  the  cause  remanded  for  another  triaL 

Reversed  and  remanded. 

Writ  of  error  refused. 
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B.  V.  Bell  v.  Missoubi^  Kansas  &  Texas  Bailwat  Compant 

OP  Texas. 

Decided  October  16,  1904. 

1w»Railroad»— Injury  to  Land  by  Ovorflow^Evidenco. 

In  an  action  for  Injury  to  a  farm  caused  by  an  overflow  resultlnflr  froiii 
the  Improper  construction  of  a  railway  embankment  and  bridge.  It  was  error 
to  admit  evidence  that  other  lands  In  the  same  vicinity  and  on  the  same 
stream  were  overflowed  and  other  damagre  done  at  the  same  time  the  Injury 
to  plaintlfTs  land  occurred,  there  being  no  further  proof  as  to  similarity  of 
location,  surroundings  and  conditions,  nor  any  evidence  that  such  other  lands 
were  no  more  subject  to  overflow  than  plaintiff's. 

2rf— Same— Charge  Limiting  Effect  of  Evidenoe. 

If  such  evidence  was  admissible  to  show  that  the  storm  causing  the  over- 
flow was  an  unprecedented  one,  the  charge  should  have  limited  Its  effect 
accordingly,  due  request  having  been  made  for  such  an  Instruction. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon* 
D.  E.  Barrett. 

Cvlp  £  Oiddings,  for  appellant. 

* 

Eldridge  A  Midhiff,  for  appellee. 

SI^EB,  Associate  Justice. — ^Appellant,  who  owns  a  farm  a  few 
miles  east  of  the  city  of  Gainesville,  sued  the  appellee,  whose  line  of 
railway  extends  along  the  south  boundary  of  his  farm,  to  recover  dam- 
ages alleged  to  have  been  occasioned  by  an  overflow  of  his  farm  resulting 
from  the  negligence  of  the  railway  company  in  the  construction  of  its 
railroad  embankment  and  bridges  across  Wheeler  Creek.  The  appellee 
pleaded  that  the  overflow  was  not  due  to  any  negligence  upon  itspart, 
but  was  the  result  of  an  unprecedented  storm.  A  trial  resulted  in  a 
verdict  in  favor  of  the  railway  company. 

We  hardly  think  there  is  any  merit  in  the  appellant's  assignments 
complaining  that  the  court's  charge  limited  the  appellee's  liability  to 
acts  of  negligence  growing  out  of  the  original  construction  of  the  bridge 
across  the  creek  in  question.  It  appears  from  the  testimony  that  much 
of  the  obstruction  to  the  flow  of  the  water  was  occasioned  by  the  dump- 
ing of  a  quantity  of  rock  into  the  channel  of  the  creek  prior  to  the  over- 
flow, but  long  after  the  original  construction  of  the  bridge.  But  the 
court's  charge  should  probably  receive  a  more  liberal  interpretation  at 
our  hands,  and  be  held  to  embrace  not  only  faulty  construction  in  the 
first  place,  but  other  obstructions  subsequently  created.  However  this 
may  be,  any  doubt  upon  this  question  can  be  easily  obviated  upon  another 
trial 

It  will  be  necessary  to  reverse  the  judgment,  however,  for  the  error 
of  the  court  in  admitting  the  evidence  of  Davis,  Probstle  and  other  wit- 
nesses, to  the  effect  that  other  lands  were  overflowed  and  other  damage 
done  at  the  same  time  the  injuries  to  appellant's  land  occurred.  It  is 
true  the  other  lands  are  shown  to  be  in  the  same  vicinity,  upon  the  same 
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stream,  and  to  have  been  inundated  by  the  same  flood,  but  this  falls  far 
short  of  showing  such  similarity  of  location,  surroundings  and  conditions 
as  to  justify  the  introduction  of  such  collateral  issues.  Some  of  the 
lands  about  which  the  witnesses  testified  were  even  situated  on  the 
stream  below  appellee's  bridge  and  embankments,  and  there  is  no  at- 
tempt to  show  tiiat  any  of  them  were  no  more  subject  to  overflow  than 
appellants.  Gulf  C.  &  S.  P.  Ry.  Co.  v.  Locker,  78  Texas,  279,  14  S. 
W.  Sep.,  612;  Gulf  C.  &  S.  P.  Ey.  Co.  v.  Nicholson,  25  S.  W.  Sep., 
54;  St.  Louis  &  S.  P.  Ey.  Co.  v.  Craigo,  10  Texas  Civ.  App.,  238,  31  S. 
W.  Eep.,  207;  Missouri  K.  &  T.  Ry.  Co.  of  Texas  v.  McGregor,  68  S. 
W.  Eep.,  711;  Parnham  on  Waters  and  Water  Eights,  sec.  585. 

It  is  insisted  that  the  testimony  was  properly  admitted  for  the  pur- 
pose of  showing  that  the  storm  was  unprecedented,  and  the  overflow 
such  as  not  to  be  reasonably  anticipated;  but  as  presented  to  us  the 
testimony  certainly  does  not  do  so,  nor  does  it  even  tend  in  that  direc- 
tion. Por  aught  that  appears  all  of  these  lands  were  so  situated  with 
reference  to  the  stream  that  they  were  constantly  overflowed,  even  to 
the  extent  here  shown,  upon  the  most  ordinary  occasions.  The  mere 
fact  that  farms  along  a  stream  are  overflowed  and  damage  to  growing 
crops  done  does  not  show,  or  even  tend  to  show,  that  such  an  occurrence 
is  unprecedented.  But  if  we  are  in  error  in  this  and  the  testimony  was 
properly  admitted  upon  the  issue  referred  to,  yet  it  clearly  could  not  be 
considered  for  any  other  purpose,  and  appellant  was  entitled  to  have 
the  jury  so  instructed  upon  requesting  a  charge  to  thaf  effect,  which  he 
did.  This  charge  the  court  declined  to  give.  Bekkeland  v.  Lyons,  72 
S.  W.  Eep.,  66.  With  this  evidence  before  the  jury,  and  without  any 
limitation  whatever  as  to  the  effect  to  be  given  to  it,  the  jury  might 
well  consider  that  appellee's  bridge  and  embankment  did  not  cause  the 
overflow  of  appellanlfs  lands,  inasmuch  as  other  lands  which  were  en- 
tirely imaffected  by  these  structures  were  also  overflowed  and  the  crops 
destroyed.    We  can  not  assume  that  they  did  not  so  weigh  the  testimony. 

Other  criticisms  of  the  charge  we  think  are  without  merit.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  v.  P.  L.  Whitaker  et  al. 

Decided  October  16,  1904. 

I^Railroada— Damage  to  Crops  from  Overflow. 

Where  crops  on  an  Irrigated  farm  are  destroyed  by  water  throu^rh  the 
failure  of  a  railroad  company  to  provide  necessary  culverts  in  its  roadbed, 
the  company  is  not  exempt  from  liability  therefor  because  at  the  time  of 
the  construction  of  the  road  the  country  there  was  an  arid  one,  devoted  only 
to  pastures,  since  the  statute  required  necessary  culverts  and  sluiceways  to 
be  provided  is  absolute  in  terms  and  without  exceptions.  Rev.  Stats.,  art. 
4436. 

2^ — Same— Extraordinary  Floods. 

A  railway  company  in  the  construction  of  its  road  is  required  to  pro- 
vide against  extraordinary  floods  where  such  floods  may  reasonably  be  an- 
ticipated. 

3w— Same— Charge— Harmless  Error. 

Where  the  charge  referred  to  the  duty  of  the  railway  company  in  the 
construction  of  its  road  to  employ  an  engineer  of  ordinary  prudence  and 
caution,  and  no  such  issue  had  been  made  by  the  pleadings  and  evidence, 
but  the  failure  to  discharge  this  duty  was  not  submitted  as  a  ground  of 
recovery,  there  was  not  reversible  error. 

'  Appeal  from  the  District  Court  of  Ward.    Tried  below  before  Hon. 
James  L.  Shepherd. 

Ellis  Douthitj  for  appellant. 

A.  J.  Wilson  and  J.  E.  Starley,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellee  recovered  of  appellant 
$600  on  account  of  the  loss  of  a  cotton  crop,  a  grape  crop  and  a  vine- 
yard in  Ward  County,  Texas,  destroyed  by  water  about  July  23,  1902. 
A  very  heavy  rain  fell  about  that  time  in  that  locality,  and  the  natural 
flow  of  the  water  was  obstructed  by  an  embankment  which  had  been 
thrown  up  by  appellant  in  the  construction  of  its  railway.  This  em- 
bankment backed  up  th0  water  and  caused  it  to  stand  on  the  cotton 
field  and  vineyard  till  the  cotton,  grapes  and  grape  vines  were  destroyed. 
The  value  of  the  property  so  destroyed  could  not  reasonably  have  been 
less  than  $500,  the  amount  of  the  verdict.  Indeed,  it  seemed  to  be  con- 
ceded in  oral  argument  that  if  appellees  were  entitled  to  recover  at  all, 
they  were  entitled  to  recover  at  least  that  amount.  Their  right  to  re- 
cover at  all,  however,  was  denied,  mainly  on  the  ground  that  the  rain  was 
unprecedented  and  could  not  reasonably  have  been  anticipated ;  but  the 
verdict  in  this  respect  was  also  sustained  by  the  evidence.  True,  the 
evidence  tended  to  show  that  the  rain  was  an  extraordinary  one,  but  it 
also  tended  to  show  that  that  section  of  the  State,  like  all  other  arid 
countries,  was  subject  to  extraordinary  rainfalls,  and  that  no  provision 
had  been  made  by  appellant  in  the  construction  of  its  road  for  any  such 
rainfalls,  the  only  opening  in  the  embankment  being  a  small  culvert 
which  had  been  put  in  to  carry  oflf  the  drainage  from  an  irrigation  ditch. 

We  overrule  as  immaterial  all  assignments  affecting  the  measure  of 
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damages,  since,  as  already  seen,  the  evidence  would  not  have  warranted 
a  less  verdict. 

We  overrule  as  unsound  the  proposition  of  the  ninth  assignment,  that 
appellant  was  only  required  to  take  into  consideration  the  condition  that 
existed  when  its  road  was  originally  constructed,  namely,  that  that  por- 
tion of  Texas  was  used  for  grazing  purposes  only,  and  that  it  therefore 
was  not  liable  to  appellees  (who  subsequently  engaged  in  irrigation 
farming  there)  for  diverting  the  water  from  its  natural  course.  "In  no 
case,''  says  the  statute,  "shall  any  railroad  company  construct  a  roadbed 
without  first  constructing  the  necessary  culverts  or  sluices,  as  the  natural 
lay  of  the  land  requires,  for  the  necessary  drainage  thereof.**  Bev. 
Stats.,  art  4436.  This  statute  without  exception  requires  the  roadbeds  of 
railway  companies  to  be  constructed  with  such  culverts  or  sluices  as  the 
natural  lay  of  the  land  requires  for  the  necessary  drainage  thereof.  The 
consequences  of  a  failure  to  comply  with  the  statute  are  to  be  measured 
only  by  the  extent  of  the  injury  done  to  the  property  of  others. 

The  tenth  assignment  complains  of  the  tenth  paragraph  of  the  court's 
charge  for  requiring  appellant,  "in  the  construction  of  its  track,  embank- 
ments and  culverts,  to  provide  against  extraordinary  floods."  If  error 
had  been  assigned  to  this  paragraph  of  the  charge  on  the  ground  of  its 
being  contradictory  and  confusing  as  a  whole,  we  would  have  had  a  more 
serious  question,  but  no  such  objection  is  presented  either  in  the  assign- 
ment or  the  propositions  under  it.  The  assignment  as  made  complains 
not  of  the  paragraph  as  a  whole,  but  only  in  so  far  as  it  required  appel- 
lant, in  the  construction  of  its  road,  "to  provide  against  extraordinary 
floods."  This  points  out  no  error,  for  we  understand  the  law  to  be  that 
a  railway  company  in  the  construction  of  its  road  is  required  to  provide 
against  extraordinary  floods  where,  as  the  evidence  in  this  case  tended 
to  prove,  such  flood?  may  reasonably  be  anticipated.  This  question  was 
considered  in  the  case  of  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Pomeroy,  67  Texas, 
498,  and  we  need  only  refer  to  the  able  opinion  of  Justice  Gaines  in  that 
case  for  a  discussion  which  seems  entirely  satisfactory.  Both  in  the 
eighth  paragraph  of  the  charge  and  in  the  first  and  last  clauses  of  the 
tenth  paragraph  is  found  the  first  proposition  under  the  assignment  in 
question,  namely,  that  appellant  would  only  be  liable  for  the  consequences 
of  such  floods  as  could  reasonably  have  been  foreseen ;  but  what  was  meant 
by  the  following  clause  of  the  tenth  paragraph  we  have  not  found  it 
either  necessary  or  easy  to  determine:  "and  provided  in  such  construc- 
tion of  said  railway  track,  embankment  and  culvert  therein  against  ex- 
traordinary floods  such  as  could  not  have  been  reasonably  foreseen  by 
men  of  ordinary  skill  and  sagacity  such  as  is  required  in  the  construc- 
tion of  railway  tracks  and  embankments  and  culverts."  The  confusion 
is  doubtless  due  to  the  inadvertent  use  of  the  word  "not"  The  only 
other  proposition  submitted  under  the  assignment  is  that  a  railway  com- 
pany "is  not  bound  to  guard  against  extraordinary  floods,"  which,  as  thm 
broadly  stated,  we  have  already  seen  is  not  sound.  It  becomes  our  iutj, 
therefore,  to  overrule  the  assignment 
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Error  is  assigned  to  the  third  paragraph  of  the  charge  becanse  it  im- 
}X)8ed  on  appellant  the  duty  of  employing  in  the  construction  of  its  road 
an  engineer  of  ordinary  prudence  and  caution^  no  Buch  issue  having  been 
made  by  the  pleadings  or  raised  in  the  evidence.  While  the  charge  in  a 
general  way^  and  unnecessarily^  informed  the  jury  that  it  was  appellant's 
duly  to  employ  such  an  engineer — and  evidently  it  was — the  failure  to 
discharge  this  duty  was  not  submitted  as  a  ground  of  recovery,  and  we 
hardly  think  the  jury  could  reasohably  have  imderstood  the  charge  as 
submitting  any  such  issue  to  them. 

The  remaining  assignments  need  not  be  discussed^  but  are  all  over- 
ruled.   The  judgment  is  afiSrmed. 

Affiffn$d. 

Writ  of  error  refused. 
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1^ — Lien  Reserved  on  Pereonal  Propertjr — Failure  to  Record. 

The  failure  to  record  a  lien  reeenred  to  secure  the  purcliaae  price  of 
personal  property  and  the  failure  to  enforce  the  riarhts  in  the  property  for 
more  tlian  two  years  after  date  of  the  lien,  do  not  affect  the  iien  as  between 
the  original  parties,  article  2647,  Revised  Statutes,  applyinir  to  loans  of 
chattels  only. 

24—CredKor»— Meaning— Statute  Construed. 

The  wor^  "creditor,"  as  used  in  article  3328,  Revised  Statutes,  declaring 
unrecorded  chattel  mortgages  to  be  void  as  against  creditors  and  bona  hde 
purchasers  for  value,  means  one  having  some  sort  of  lien  fixed  by  law  upon 
the  particular  property,  and  does  not  include  a  mere  general  creditor. 

3w— Bankruptcy— Preferred  Creditors    Sale  by   insolvent^Discharge  of  Lien. 

Defendants  sold  to  a  firm  a  complete  sawmill  outfit  and  reserved  a 
vendor's  lien  to  secure  the  purchase  price.  Less  than  four  months  l>efore 
the  institution  of  bankruptcy  proceedings  it  became  generally  known  that 
the  firm  was  insolvent,  and  a  meeting  of  the  general  creditors  was  held,  at 
which  it  was  agreed  that  the  firm  should  sell  what  lumber  they  had  on  hand 
to  defray  further  running  expenses.  This  was  accordingly  done,  defendants 
being  the  purchasers,  reserving  the  amoimt  still  due  on  their  lien  and  pairing 
the  balance  In  cash  with  the  understanding  that  it  should  be  used  in  paying 
labor  claims  then  due.  The  Incumbered  property  was  released,  the  price 
paid  for  the  lumber  was  adequate  and  the  value  of  the  estate  was  not  Im- 
paired. Held,  that  there  was  no  fraud  In  the  transaction  and  the  trustee 
in  bankruptcy  can  not  recover,  for  the  benefit  of  other  creditors,  the  value 
of  the  property  sold. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Tom  C.  Davis. 

Mims  &  King,  for  appellant. 

Blount  &  Oarrison,  for  appellees. 

QI'LL,  Associate  Justice — Tn  the  summer  of  1900  Garrison  & 
Kelly  sold  to  the  firm  of  Lightfoot  &  Walden  a  complete  sawmill  outfit 
and  fixtures  situated  at  that  time  npar  Garrison,  Texas. 

The  consideration  for  the  sale  was  $1400,  for  which  the  purchasers 
executed  their  note  to  the  vendors,  a  lien  being  retained  in  the  note 
upon  the  property  so  sold  to  secure  the  payment  of  the  sum  due. 

It  was  also  provided  therein  that  the  lien  should  attach  to  all  addi- 
tional improvements  that  might  be  addeu.  No  evidence  of  this  lien 
was  ever  placed  of  record. 

During  the  fall  of  the  year  1901  Lightfoot  &  Walden,  with  the  con- 
sent of  the  vendors,  removed  their  outfit  to  a  point  near  the  town  of 
Appleby,  in  Nacogdoches  County,  and  the  property  remained  at  that 
point,  the  firm  operating  the  sawmill  until  they  were  placed  in  bank- 
ruptcy as  hereinafter  shown. 

During  the  year  1902  Lightfoot  &  Walden,  with  the  consent  of  Gar- 
rison &  Kelly,  sold  the  engine  covered  by  the  lien  and  bought  a  new 
one  in  its  stead,  using  the  proceeds  of  the  old  in  part  payment  for  the 
new,  it  being  then  orally  understood  and  agreed  between  the  parties 
that  the  lien  should  cover  the  new  engine  and  boiler  as  it  had  the  old. 
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Lightfoot  &  Walden  reduced  the  $1400  note  by  payments  bo  that  only 
^865  was  due  thereon  December  d,  1902. 

Some  time  prior  to  the  last  named  date  it  became  generally  known 
that  the  firm  was  insolvent.  At  a  meeting  of  their  creditors  held  about 
this  time,  at  which  Garrison  &  Kelly  were  not  present,  it  was  agreed 
that  the  firm  should  continue  to  operate  the  mill,  selling  such  lumber 
«nd  other  products  of  the  mill  as  they  had  on  hand  to  defray  the  ex- 
penses of  its  further  operation.  Thereafter  on  December  3,  1902, 
Lightfoot  &  Walden  sold  to  Garrison  &  Kelly  250,220  feet  of  lumber 
and  cross-ties,  being  all  the  property  owned  by  them  except  their  saw- 
mill, oxen,  wagons,  etc.  The  consideration  for  this  sale  was  $1557.92, 
and  it  is  not  questioned  that  this  was  a  fair  and  adequate  price. 

Of  this  sum  $865  was  retained  by  Garrison  &  Kelly  in  discharge  of 
their  debt  and  lien,  and  the  lien  on  the  engine,  mill  and  fixtures  was 
released.  The  remainder,  $692.82,  was  paid  to  the  concern  in  cash  upon 
the  agrpement  that  it  should  be  used  to  pay  off  labor  claims  then  ac- 
crued and  due.  This  sum  was  actually  used  in  the  settlement  of  labor 
claims  and  purchase  of  feed  for  the  oxen  used  in  operating  the  mill. 

On  the  28th  of  January,  1903,  a  petition  in  bankruptcy  was  filed 
a^rainst  Lightfoot  &  Walden,  and  they  were  adjudged  to  be  bankrupt  en 
February  2,  1903. 

Eason,  who  was  appointed  trustee  in  bankruptcy,  took  charge  of  all 
the  property  upon  which  Garrison  &  Kelly  theretofore  had  a  lien,  and 
thereafter  sold  it  for  the  benefit  of  the  creditors  of  the  estate. 

The  general  creditors  received  from  the  bankrupt  estate  about  15  per 
cent  of  their  claims.  It  does  not  appear  that  any  of  them  were  lien 
creditors.  It  does  not  appear  what  the  property  covered  by  the  lien 
brought  at  a  trustee's  sale,  but  it  was  thereafter  sold  for  $2000.  This 
is  the  same  property  that  was  released  by  Garrison  &  Kelly  when  their 
debt  of  $865  was  paid. 

The  trustee  brought  this  suit  to  recover  of  Garrison  &  Kelly  the  value 
of  the  lumber  and  ties  bought  by  them,  the  value  alleged  being  the  price 
paid  by  them.  The  recovery  was  sought  on  the  theory  that  as  the  sale 
was  made  less  than  four  months  before  the  bankruptcy  proceedings  the 
preference  thereby  secured  was  in  fraud  of  the  bankruptcy  laws  and 
the  other  creditors. 

The  defendants  pleaded  their  debt  and  lien  and  the  facts  above  set 
out  in  bar  of  the  action.  On  a  trial  before  the  court  without  a  jury 
judgment  was  rendered  for  defendants  and  the  trustee  has  appealed. 

The  first  proposition  urged  by  appellant  as  a  ground  for  reversal  is 
that  the  failure  to  record  the  lien  and  failure  to  enforce  their  rights  in 
the  property  for  more  than  two  years  after  the  date  of  their  lien  brought 
the  claim  of  defendants  within  article  2547  of  the  Revised  Statutes. 
The  article  cited  applied  to  loans  of  chattels  exclusively  and  has  no  bear- 
ing upon  liens  reserved.  Templeman  v.  Gibbs,  86  Texas,  358.  Mere 
indefinite  indulgence  and  delay  in  the  collection  of  a  dishonored  note 
is  not  a  badge  of  .fraud.    Banner  v.  Bobinson,  34  S.  W.  Rep.,  355. 
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We  shall  not  discuss  further  in  detail  the  various  assignments  of  ap- 
pellant^ but  will  dispose  of  them  in  a  general  way  by  stating  what  in 
our  opinion  are  the  rules  of  law  governing  the  case  on  the  undisputed 
facts. 

It  will  be  borne  in  mind  that  none  of  the  creditors  represented  by 
the  trustee  were  either  lien  or  judgment  creditors.  The  following 
propositions  of  law  seem  to  be  well  settled : 

The  trustee  in  bankruptcy  can  enforce  no  greater  rights  than  are  held 
by  the  bankrupt  and  creditors  he  represents.  Brand,  on  Bankr.,  sees. 
1082,  1083. 

Liens  and  the  rights  of  the  parties  thereto  will  be  construed  in  bank- 
ruptcy proceedings  with  reference  to  the  laws  of  the  State  where  the 
proceeding  is  pending^  and  the  liens  created.  Brand,  on  Bankr.,  sees. 
1079,  1097. 

Iji  this  State  the  word  "creditor,^*  as  used  in  the  statute  declaring 
unrecorded  chattel  mortgages  to  be  void  as  against  creditors  and  bona 
fide  purchasers  for  value,  means  "creditors"  having  some  sort  of  lien 
fixed  by  law  or  legal  proceedings  upon  the  particular  property  and  does 
not  include  a  mere  general  creditor.  The  word  "purchasers"  includes 
mortgagees  for  value.  Bowen  v.  Lansing  Wagon  Works,  91  Texas,  385, 
construing  article  3328  of  the  Eevised  Statutes. 

A  lien  acquired  without  fraud,  for  a  valuable  consideration,  valid  as 
against  the  bankrupt  and  antedating  by  four  months  the  bankruptcy 
proceedings,  is  good  as  against  general  creditors  represented  by  the 
trustee  whether  recorded  or  not. 

The  trustee  takes  property  of  the  bankrupt  subject  to  all  liens  legal 
or  equitAle,  and  can  not  take  a  title  greater  than  the  bankrupt's  nor 
enforce  greater  rights  than  were  held  by  the  creditors  he  represents. 
Brand,  on  Bankr.,  sec.  1075. 

The  application  of  this  rule  may  be  modified  by  the  presence  of  fraud 
between  the  bankrupt  and  the  creditor  or  other  person  concerned  therein. 

A  personal  claim  against  a  bankrupt's  estate  does  not  constitute  a 
lien.    Brand,  on  Bankr.,  sec.  1078. 

The  law  does  not  forbid  an  insolvent  from  dealing  with  his  prop- 
erty prior  to  the  institution  of  bankruptcy  proceedings,  provided  it  is 
done  with  no  purpose  to  defraud  or  give  preference  and  the  value  of 
the  estate  is  not  impaired.     Brand,  on  Bankr.,  sees.  1105,  1106. 

Therefore  a  bona  fide  sale  for  fair  value  or  in  the  discharge  of  a 
valid  lien  made  prior  to  the  institution  of  bankruptcy  proceedings  can 
not  be  annulled  by  the  trustee,  and  the  property  sold  is  no  part  of  the 
bankrupt's  estate.     Hall  v.  Keating  Imp.  Co.,  77  S.  W.  Bep.,  1054. 

In  order  to  set  aside  a  sale  bv  the  insolvent  the  burden  is  on  the 
trustee  to  show  fraud.    Brand,  on  Bankr.,  sec.  1107. 

In  support  of  these  propositions  we  think  it  necessary  to  cite  only  such 
State  authorities  as  establish  the  propositions  as  to  the  validity  of  the 
Hen  as  against  the  bankrupt  and  general  creditors,  and  Mr.  Branden- 
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burg's  work  on  Bankruptcy,  in  which  the  propositions  are  amply  sup- 
ported by  cited  cases. 

If  these  propositions  are  sound  the  facts  undoubtedly  authorize  the 
affirmance  of  the  judgment.  In  the  first  place  there  can  be  no  question 
that  the  lien  retained  in  the  note  was  valid  against  Lightfoot  &  Walden 
notwithstanding  the  failure  of  defendants  to  place  the  instrument  of 
record.  It  is  equally  clear  that  it  covered  the  new  machinery  purchased 
in  part  by  the  old. 

There  is  no  proof  that  defendants  withheld  the  instrument  from  rec- 
ord for  any  fraudulent  purpose.  Therefore  as  against  general  credit- 
ors unsecured  by  liens  defendants'  mortgage  would  have  been  enforcible 
against  the  property  in  any  court  of  competent  jurisdiction. 

Instead  of  enforcing  their  lien  they  accepted  other  property  at  a  fair 
value  in  discharge  of  their  debt.  By  this  transaction  the  value  of  the 
estate  was  not  impaired,  for  the  incumbered  property  was  released  to 
the  creditors,  and  it  is  not  pretended  by  appellants  that  its  value  was  in- 
sufficient to  have  discharged  defendant's  debt.  The  creditors  repre- 
sented by  the  trustee  have  suffered  no  injury  and  so  he  can  not  be  heard 
to  complain. 

The  same  is  true  of  the  lumber  and  ties  paid  for  in  cash.  Defend- 
ants knew  of  the  agreement  among  the  creditors  that  the  firm  should 
continue  to  operate  the  mill  and  that  property  should  be  sold  to  pay 
operating  expenses.  They  took  the  precaution  to  procure  a  promise 
from  the  insolvents  that  they  should  use  it  only  in  payment  of  preferred 
claims,  and  it  was  in  fact  used  for  that  purpose  and  to  feed  the  live 
stock  which  the  trustee  subsequently  sold  for  the  creditors'  benefit.  So 
here  again  the  value  of  the  estate  was  not  impaired  nor  did  the  creditors 
suffer  any  injury.  The  transaction  did  not  constitute  a  preference  in 
effect,  nor  was  it  so  intended. 

Nothing  in  the  bankruptcy  act  forbids  the  transaction  if  fairly  and 
honestly  made,  and  it  appears  to  have  been  so  done. 

We  find  no  error  in  the  judgment.    It  is  therefore  affirmed. 

Affirmed, 
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.  Thompson  Savings  Bank  v.  John  S.  Gregory  and  Wife. 

Decided  October  17,  1904. 

Loan— Homettead  Exemption— Fraud— Estoppel. 

Parties  not  in  actual  poeaession  aubjectinsr  property  to  homestead  naa 
held  estopped,  by  fraudulent  representations  as  to  the  status  of  the  land 
upon  which  a  loan  was  secured,  from  settiner  up  homestead  claim  as  afirainst 
parties  acting  on  such  representations  in  ignorance  of  the  homestead  claim. 

Error  from  the  District  Court  of  Oalveston.  Tried  below  befoit 
Hon.  Bobt.  G.  Street 

R.  H.  dk  Alice  S.  Tieman,  for  plaintiff  in  error. 

J.  8.  Gregory  and  Oeo.  E,  Mann,  for  defendants  in  error. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  the  Thomp- 
son Saving  Bank,  incorporated,  against  J.  S.  Gregory  and  E.  Mary 
Gregory,  his  wife,  and  J.  H.  McMurtry,  of  Lincoln,  Neb.,  to  recover 
$8000  and  to  foreclose  a  lien  therefor  upon  700  acres  of  land  on  Bolivar 
Peninsula,  in  Galveston  County,  alleged  to  be  the  property  of  Gregory. 

J.  S.  Gregory  answered  pleading  a  discharge  in  bankruptcy,  and  both 
he  and  his  wife  set  up  a  homestead  claim  to  200  acres  thereof,  and 
asked  judgment  exempting  it  from  the  lien.    McMurtry  did  not  answer. 

Plaintiff  in  due  order  of  pleading  denied  the  validity  of  the  home- 
stead claim,  and  further  averred  that  the  Gregorys  were  estopped  to 
urge  that  defense  for  the  reason  that  at  the  time  the  loan  was  made 
they  and  some  of  their  children  were  residing  in  Lincoln,  Neb.,  on 
property  which  had  been  their  home  for  years.  That  defendant  J.  S. 
Gregory  had  voted  there  in  1892  and  1894  and  that  both  he  and  his 
wife  had  joined  in  a  written  application  for  the  loan  duly  sworn  to, 
the  recitals  of  which  estopped  them  from  urging  the  homestead  claim. 

Judgment  by  default  was  rendered  against  McMurtry  and  the  lien 
was  foreclosed  against  600  acres  of  the  land,  no  personal  judgment  be- 
ing rendered  against  J.  S.  Gregory.  The  plea  of  homestead  was  sus- 
tained as  to  200  acres. 

Plaintiff  has  appealed  from  the  judgment  sustaining  the  homestead 
claim  and  here  insists  that  on  the  undisputed  facts  lie  is  entitled  to 
judgment  foreclosing  his  lien  thereon. 

The  following  facts  appear  without  dispute:  J.  S.  Gregory  moved 
to  Lincoln,  Neb.,  in  1863,  and  he  and  his  wife  lived  there  until  1889. 
They  acquired  a  home  there  and  lived  in  their  residence  at  1740  K 
Street  in  that  city  for  more  than  twenty  years  before  their  removal  to 
Texas.  In  1889  J.  S.  Greerory  came  to  Texas  and  purchased  the  700 
acres  in  controversy,  intending  to  move  to  Texas  and  make  his  home 
thereon.  "In  1891  he  moved  his  family  and  household  effects  to  Texas 
and  lived. on  the  land  in  question  until  1892,  in  the  meantime  making 
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frequent  yisits  to  Lincoln,  and  continuing  in  the  employment  of  the 
Union  Pacific  Railroad  Company,  as  its  attorney  at  that  point.  His 
wife  accompanied  him  more  than  once*  or  twice  on  these  trips.  In  the 
spring  of  1892  Gregory,  his  wife  and  three  younger  children  went  to 
Lincoln,  re-establishing  themselves  in  their  former  residence,  and  sent 
the  children  to  school  there  during  that  season.^  Gregory  continued  to 
represent  the  Union  Pacific  Bailroad  at  that* point  and  registered  and 
voted  in  Lincoln  in  1892  and  1894.  They  remained  there  during  the 
summer  months.  On  April  7,  1892,  while  he  and  his  wife  and  three 
children  were  in  Lincohi,  as  beforei  stated,  J.  S.  Gregory  and  wife 
signed  the  following  application  for  the  loan  which  they  swore  to  on 
April  18th  and  delivered  to  J.  H.  McMurtry,  to  whom.it  was  made: 

"This  tract  of  land  is  gently  rolling  prairie  conformation,  rich  allu- 
vial sandy  loam  soil.  Has  no  timber;  all  cultivatable  land  except 
sandy  ridge  of  about  200  feet  width  on  gulf  shore,  and  fresh  water 
lake  of  ten  acres  near  center  of  tract.  Has  a  frontage  of  about  half 
mile  on  gulf,  which  is  a  splendid  driveway,  fully  equal  to  any  on  Long 
Island,  N.  Y.  Galveston  City  lies  in  full  view,  including  jetty.  Land 
runs  back  to  Galveston  Bay,  inclosing  there  riparian  right  to  several 
hundred  acres  of  oyster  bed,  now  well  stocked  with  oyster.  On  bay 
shore  has  the  most  extensive  'shell  bank^  on  the  bay.  This  shell  bank 
alone  is  of  more  value  than  the  original  cost  of  the  land.  Orchard 
now  contains  orange,  lemon,  guava,  banana,  pineapple,  fig,  nectarine, 
apricot,  and  various  other  fruits  in  successful  growth.  Fences  are  all 
new  and  well  constructed.  Buildings  are  at  present  small,  temporary, 
and  of  not  much  value.  'Alfalfa^  has  proved  successful  here  and  it  is 
intended  to  plant  200  acres  of  it  this  year  in  addition  to  the  meadow 
(the  only  one  in  the  country)  now  growing.  Vineyard  has  2500  'Cali- 
fornia* raisin  grapes  now  growing.     (Signed)     J.  S.  Gregory.*' 

"I,  the  undersigned,  John  S.  Gregory,  of  Lincoln  (postoffice).  County 

of  Lancaster,  State ,  do  hereby  make  application  for  a  loan  of 

eight  thousand  dollars  for  a  term  of  three  years,  payable  ,  and 

interest  to  be  paid  semiannually  and  both  principal  and  interest  to  be 
paid  at  such  place  as  the  lender  may  direct,  secured  by  first  mortgage 
on  the  real  estate  hereinafter  described  in  Bolivar  Precinct,  Galveston 
County,  Texas. 

'1  agree  that  the  said  mortgage  shall  be  recorded  at  my  expense  made 
a  first  lien  before  any  of  the  borrowed  money  shall  be  made  to  me.  If 
this  application  is  accepted  I  agree  to  take  the  money  within  six  months. 
I  offer  as  security  a  mortgage  on  the  following  described  real  estate : 

''Seven  hundred  (700)  acres  of  land  of  A.  Van  Ostrand  survey, 
Bolivar,  containing  in  all  700  acres  of  government  survey. 

"My  farm  is  improved  as  follows:  

"985  acres  under  cultivation ;  300  acres  upland ;  200  acres  under 
fence;  no  acres  timber;  lake  of  10  acres  unfit  for  cultivation;  400  acres 
bottom  land ;  490  acres  pasture ;  20  acres  orchard ; grove. 

"Stock  owned  and  kept  on  said  land : 


580  Thompson  Savings  Bank  v.  Gregory. 


"12  mules  and  work  horses;  colts;  2  cows; steers;  

calves; oxen;  40  hogs; sheep. 

"Product  of  land  last  year  on  acres  then  under  cultivation. 

(Be  explicit  with  this,  making  it  tally  with  the  land  under  cultivation.) 

acres  corn, bushels;  acres  wheat,  bushels;  

acres  oats, bushels.     This  is  a  truck  and  fruit  f arm^^  best  and  larg- 
est in  Galveston  County. 

"We  now  have  growing  100,000  cabbages;  balance  of  garden  in  gen- 
eral market  garden  and  fruit. 

"Describe  fence;  if  hedge,  state  age.  All  tight  board  and  wire  hog- 
proof,  cypress  posts. 

"What  is  the  cash  value  of  the  land  per  acre,  exclusive  of  buildings? 
$40.     What  agricultural  implements?     Have  a  general  supply. 

"What  is  the  value  of  the  house?  $300.  Barn?  $100.  Outbuild- 
ings ?     $ .  ■ 

"When  built?  1890.  Give  size  and  description.  One  has  three 
rooms,  and  one  two  rooms.  At  present  we  have  leased  buildings  on 
adjoining  plantation. 

"On  what  part  of  farm  are  buildings  located?     South. 

"When  did  you  buy  the  propert)^?  1889.  What  did  you  pay  for  it? 
$3500.  What  improvements  have  you  made  since?  $4500.  What  in- 
cumbrance now  upon  it?    $1500. 

"Can  all  the  incumbrances  on  the  premises  be  paid  now?     Yes. 

"What  amount  of  fire  insurance  will  you  assign  to  the  lender?  In 
what  company  are  you  insured?  Did  you  give  note  for  the  insurance? 
If  so,  is  it  paid? 

"For  what  purpose  is  the  money  wanted?  Improvements  on  the 
farm. 

'^By  whom  and  for  what  purpose  are  the  property  and  buildings 
occupied  or  used?     Farm  hands. 

"If  rented,  for  what  time,  what  rental  and  what  purpose? 

"What  other  real  estate  do  you  own?  $80,000.  What  incumbrance, 
if  any,  upon  it?    $25,000. 

"Distance  to  railwav  station?  8  miles.  Name  of  station?  Gal- 
veston.     Its  population?     35,000. 

"Name  of  railroad.     Several. 

^TDistance  to  church?  Two  miles.  Schoolhouse?  Two  miles. 
Mill?    No. 

"What  have  improved  farms  sold  for  in  the  neighborhood  during  the 
past  year?     Sold  last  year  for  $40. 

"If  none  have  been  sold,  what  are  they  held  at?  $35  to  $50  of  equal 
quality. 

^What  is  wild  land  worth  in  your  vicinity?    $35. 

^What  is  your  business  or  occupation?    Attorney  of  Union  Pacific 
Bailroad. 

"Give  wife's  name  in  full;  if  title  is  in  wife's  name,  give  husband's 
full  name.     E.  Mary  Gregory. 
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'*!  do  here  state,  under  oath,  that  I  am  in  peaceable  possession  of  the 
premises  described,  and  that  my  title  has  never  -been  questioned ;  that 
there  are  no  judgments  unsatisfied,  or  suits  pending  against  me,  in  any 
court  of  record  of  the  State  or  of  the  United  States;  that  there  are  no 
unrecorded  deeds  or  mortgages,  and  that  I  am  neither  principal  nor 
surety  on  any  bond  which  is  by  law  a  lien  upon  said  premises,  except 
such  as  are  shown  by  the  abstract  submitted,  and  that  these  shall  be 
removed  before  the  loan  is  completed. 

"We  understand  the  loan  is  granted  on  the  representations  -herein 
made  by  us  as  to  said  premises  and  the  title  to  the  same,  and  we  do 
fiolemly  declare  that  the  said  representations  are  true  in  every  particu- 
lar.  That  the  lender  may  be  fully  satisfied  of  the  sufficiency  of  the 
security  offered,  I  hereby  request  that  the  property  be  examined  by  such 
persons  as  the  lender  may  direct,  and  I  agree  to  furnish  such  examiner 
suitable  conveyance  from  such  convenient  railroad  station  as  he  may 
designate  to  the  premises  and  return.  I  also  request  the  lender  to  cause 
to  be  prepared  a  mortgage  and  note  or  notes,  as  the  case  may  be,  of  ap- 
proved form,  for  which  I  agree  to  pay  a  reasonable  fee  to  the  person  pre- 
paring the  same. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  7th 
day  of  April,  1892.  Applicant  (Sgd)  John  S.  Gregory,  age  58  years. 
Applicant's  wife,  B.  Mary  Gregory,  age  55  years.  Subscribed  and 
sworn  to  before  me  this  18th  day  of  April,  1892.  T.  H.  Hatch,  Notary 
Public." 

Thereafter  on  August  16,  1892,  J.  S.  Gregory  executed  and  delivered 
to  McMurtry  the  notes  and  mortgage  contemplated  by  the  application, 
he  alone  signing  them.  They  were  indorsed  by  McMurtry  to  plaintiff, 
who  paid  $8000  therefor,  without  any  knowledge  that  the  facts  stated 
in  the  application  were  not  true,  but  upon  the  faith  of  the  application 
and  the  belief  that  the  parties  to  the  instrument  were  solvent 

McMurtry  had  formerly  been  a  partner  of  J.  S.  Gregory  in  the  real 
estate  business  in  Lincoln,  and  it  is  charged  but  not  made  to  appear  that 
McMurtry  conspired  with  Gregory  to  deceive  plaintiff  as  to  the  status 
of  the  land  and  thus  procure  the  money  on  the  faith  of  the  application. 
Neither  McMurtry  nor  any  of  the  officers  of  plaintiff  ever  saw  the  land 
or  knew  anything  as  to  the  character  of  its  occupancy,  other  than  what 
was  disclosed  by  the  papers  evidencing  the  transaction.  In  negotiating 
the  sale  of  the  notes  and  collateral  McMurtry  exhibited  the  application, 
notes  and  mortgage  to  plaintiff. 

Mrs.  Gregory  admits  that  she  joined  her  husband  in  procuring  the 
loan  and  that  in  furtherance  of  that  object  she  signed  the  application 
set  out  above. 

On  the  question  of  homestead  she  and  her  husband  both  testify  that 
they  lived  on  the  premises  as  their  home  prior  to  the  securing  of  the 
loan.  That  it  was  in  fact  their  homestead,  and  this  and  other  testimony 
amply  sustain  the  verdict  to  the  effect  that  they  had  subjected  it  to 
homestead  uses.    The  application  truly  discloses  the  character  of  the 
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houses  on  the  land  at  the  time^  and  it  is  a  fact  that  at  the  time  a  part 
of  the  premises  were  under  cultivation  as  stated  therein.  A  son  of 
plaintiff  was  managing  the  farm  in  his  father's  absence  and  the  evi- 
dence presented  the  issue  of  abandonment  vel  non. 

After  the  money  was  procured  Gregory  and  family  returned  to  Texas. 
He  built  a  better  residence  thereon  and  he  and  his  family  occupied  it 
as  their  home  until  the  storm  of  September  8,  1900,  which  destroyed 
all  his  improvements. 

No  cross-assignments  are  presented  in  such  form  as  to  require  our 
notice,  hence  the  only  question  to  be  determined  is  that  presented  by 
appellant's  assignment  above  stated.  We  are  of  opinion  it  should  be 
sustained. 

This  is  the  third  appeal  of  this  case,  the  former  judgments  having 
been  reversed  on  error  of  procedure  committed  by  the  trial  court. 

It  seems  to  be  well  settled  that  where  a  married  man  is  in  actual  pos- 
session of  property,  using  the  same  as  a  home,  no  representations  of  him- 
self and  his  wife  will  defeat  the  exemption,  it  being  held  that  those 
dealing  with  them  can  not  ignore  the  notice  conveyed  by  its  actual  use 
as  such.     Texas  Land  and  Loan  Co.  v.  Blalock,  76  Texas,  85. 

But  it  is  equally  well  settled  that  where  claimants  are  not  in  actual 
possession  subjecting  the  property  to  homestead  use,  representations 
amounting  to  fraud  will  estop  them  from  setting  up  the  claim  as  against 
parties  acting  on  such  representations  in  ignorance  of  the  homestead 
claim.  Thompson  Savings  Bank  v.  Gregory,  59  S.  W.,  622;  Mortgage 
Co.  V.  Norton,  71  Texas,  683;  Moerlein  v.  Mortgage  Co.  9  Texas  Civ. 
App.,  415. 

In  this  case  the  lenders  disclosed  a  knowledge  of  the  homestead  laws 
of  this  State  and  made  particular  inquiry  as  to  the  character  of  occu- 
pancy. The  claimants  were  at  that  time  in  their  old  home  in  Nebraska, 
where  they  had  lived  for  years.  They  were  sending  their  children  to 
the  local  school  and  Gregory  was  continuing  in  his  employment  as  at- 
torney for  a  local  road.  In  answer  to  a  question  he  so  stated.  The 
application  represented  the  signers  to  be  of  Lincoln,  Lancaster  County, 
and  stated  explicitly  that  the  houses  on  the  premises  were  occupied  by 
farm  hands,  and  either  standing  alone  or  read  in  the  light  of  the  sur- 
rounding circumstances  the  statements  in  the  application  were  suffi- 
cient to  mislead  the  most  wise  and  prudent  business  man.  Upon  the 
faith  of  those  representations  defendants  knew  and  so  stated  in  the  ap- 
plication that  the  loan  was  made  and  the  security  accepted.  They  also 
knew  that  the  other  parties  to  the  transaction  were  ignorant  of  the 
facts  and  resided  a  long  distance  from  the  land. 

In  the  light  of  the  facts  we  think  there  is  room  for  but  one  opinion. 
We  believe  estoppel  was  established  beyond  dispute,  and  so  believing  it 
is  the  order  of  this  court  that  the  jndgment  of  the  trial  court  be  re- 
versed and  judgment  here  rendered  foreclosing  plaintiff's  lien  upon  the 
entire  tract. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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W.  S.  SwiLLEY  V.  I.  N.  Watson. 

Decided  October  17,  1904. 

Writ  of  Error— Citation-^Laches. 

A  delay  of  over  six  months  aiter  rendition  of  Judgment  In  filing  a  peti- 
tion for  writ  of  efror,  and  a  further  delay  of  thirteen  months  In  Issuing 
citation,  was  gross  laches  sufficient  to  authorize  a  dismissal  of  the  writ,  no 
sufiAclent  excuse  for  the  delay  being  shown. 

Error  from  the  District  Court  of  Liberty.  Tried  below  before  Hon. 
li.  B.  Hightower. 

Bullitt  &  Louis,  for  plaintiff  in  error. 

Qreer  &  Minor,  for  defendants  in  error. 

GILL,  Associate  Justice. — On  August  21, 1902,  defendants  in  error 
lecovered  a  money  judgment  against  plaintiff  in  error  in  the  District 
Court  of  Liberty  County. 

On  February  23,  1903,  plaintiff  in  error  filed  his  petition  for  writ  of 
error  to  this  court  and  executed  a  supersedeas  bond. 

Plaintiff  in  error  failed  and  neglected  to  have  citation  in  error  issued 
until  February  24,  1904,  and  failed  to  have  it  served  until  the  25th  of 
the  last  named  month,  which  was  more  than  eighteen  months  after  the. 
rendition  of  the  final  judgment  in  the  court  below  and  more  than 
twelve  months  after  the  filing  of  the  petition  for  writ  of  error. 

The  transcript  was  not  filed  in  this  court  until  May  21,  1904,  and 
no  briefs  have  yet  been  filed. 

It  is  made  to  appear  by  the  affidavit  of  E.  A.  Blount,  one  of  the 
defendants  in  error,  that  during  the  year  after  the  rendition  of  the  judg- 
ment, plaintiff  in  error  approached  the  attorneys  of  affiant  for  the  pur- 
pose of  effecting  a  compromise.  These  negotiations  lasted  not  exceed- 
ing two  weeks  and  resulted  in  a  failure  to  reach  an  agreement,  during 
which  time  nothing  was  said  to  plaintiff  in  error  to  induce  him  to  delay 
perfecting  his  writ  of  error  to  this  court.  It  is  further  alleged  in  the 
affidavit  that  the  writ  of  error  was  not  applied  for  until  execution  was 
issued  and  the  supersedeas  bond  not  filed  until  it  was  threatened  to  be 
levied,  and  that  plaintiff  in  error  has  willfully  failed  to  perfect  the  pro- 
ceedings in  error  until  he  was  again  threatened  with  execution. 

Upon  these  facts  the  motion  is  based  for  the  dismissal  of  the  writ, 
the  defendants  in  error  insisting  that  plaintiff  in  error  has  lost  his 
rights  by  laches  and  willful  delay,  thus  postponing  the  determination 
of  the  litigation  until  the  close  of  the  term  of  this  court  to  which  the 
writ  was  returnable  and  delaying  them  in  the  enforcement  of  their 
judgment. 

In  answer  to  the  motion  plaintiff  in  error,  by  his  attorney  in  charge 
of  the  case,  denies  that  the  delay  was  intentional  but  offers  no  excuse 
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save  that  the  filing  of  the  writ  was  in  itself  a  demand  for  citation^  but  it 
also  appears  from  the  answer  that  the  only  other  demand  for  the  cita- 
tion was  made  by  letter  dated  November  21,  1903,  which  was  thirteen 
months  after  the  rendition  of  the  judgment  and  nine  months  after  the 
application  for  the  writ. 

After  the  issuance  of  the  writ  some  slight  delay  was  caused  by  the 
correction  of  some  clerical  errors  therein,  but  as  to  these  and  after  all 
the  delay  above  indicated  the  attorney  for  plaintiff  in  error  waited 
until  he  should  make  a  trip  to  Liberty  County  on  other  business  before 
securing  their  correction. 

We  are  of  opinion  the  delay  made  to  appear  by  defendants  in  error 
is  ample  to  establish  gross  laches  and  to  authorize  the  dismissal  of  the 
writ.  The  answer  of  plaintiff  in  error  discloses  no  valid  excuse  for  the 
laches  thus  shown.  Cotton  v.  Patterson,  69  S.  W.  Eep.,  668 ;  Wilson  v. 
Adams,  60  Texas,  9 ;  Thompson  &  Adkinson  v.  Eice  &  Davis,  49  Texas, 
769. 

The  motion  to  dismiss  is  sustained. 

Dismissed 
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J.  B.  Adoue  v.  B.  S.  Wettermark. 

Decided  October  18,  1904. 

1< — Execution — Levy  on  Partnership   Interest. 

The  levy  on  the  interest  of  a  defendant  In  a  partnership  business,  pro- 
vided for  by  article  2352,  Revised  Statutes,  can  not  be  made  by  leavlnsr  a 
notice  with  the  defendant  in  execution;  and  such  proceeding  will  not  sup- 
I>ort  an  action  for  damages  by  unlawful  levy.  For  the  protection  of  the 
execution  creditor  and  the  partner  or  partners  whose  interest  is  not  levied 
'upon,  the  notice  must  be  left  with  one  or  more  of  the  partners  other  than 
the  defendant  In  execution. 

2. — Same— Levy  on   Land— Damages. 

In  the  absence  of  proof  of  special  damages  the  statutory  levy  on  land 
will  not,  as  a  general  rule,  authorize  the  recovery  of  damages. 

3^— Same— Actual  and   Exemplary   Damages. 

The  evidence  failing  to  show  actual  damages,  no  recovery  for  exemplary 
damages  can  be  had. 

4.— Same— Wrongful  Levy— Malice. 

The  fact  that  an  execution  creditor  and  his  attorneys  were  mistaken  in 
their  construction  of  the  Judgment,  and  that  the  defendant  in  execution  was 
not  liable  thereunder,  is  not  in  itself  sufficient  to  sustain  &  charge  of  malice 
on  the  part  of  the  judgment  creditor  or  to  authorize  the  recovery  of  exem- 
plary damages  for  the  wrongful  levy  of  the  execution. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Tom  C.  Davis. 

Cobb  &  Avery  and  Qeo,  F,  Ingrahanij  for  appellant. 

Blount  dk  Oarrison,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  is  a  sxdt  by  appellee 
against  appellant  to  recover  actual  and  exemplary  damages  for  the  al- 
leged wrongful  levy  of  a  .writ  of  execution.  Appellant  filed  a  plea  of 
privilege  to  be  sued  in  Dallas  County  where  he  resided,  and  answered  to 
the  merits  by  general  demurrer  and  general  denial  and  various  special  ex- 
ceptions and  pleas,  the  nature  of  which,  in  view  of  the  conclusion  we 
have  reached  upon  the  facts  disclosed  by  the  record,  it  is  unnecessary 
to  state. 

The  facts  shown  by  the  record  are  as  follows:  Appellant  resides  in 
Dallas  County.  On  April  13,  1898,  he  recovered  a  judgment  in  the 
District  Court  of  the  said  county  against  the  Petri  Dumber  Company 
for  $13,882  with  interest  and  cost  and  foreclosing  a  lien  on  certain  ma- 
chinery in  possession  of  and  claimed  by  Bermea  Land  and  Lumber 
Company,  which  company  was  a  party  to  the  suit  in  which  this  judg- 
ment was  rendered.  The  last  named  company  appealed  from  the  judg- 
ment and  filed  a  supersedeas  bond  as  provided  by  the  statute.  Appellee 
in  this  case  was  one  of  the  sureties  upon  said  bond.  Upon  a  hearing 
of  the  appeal  the  Court  of  Civil  Appeals  for  the  Third  District  affirmed 
the  judgment  of  the  court  below,  and  further  adjudged  *'that  the  ap- 
pellees, J.  B.  Adoue  and  the  Petri  Lumber  Company,  a  corporation, 
recover  of  and  from  the  appellant,  the  Bermea  Land  and  Lumber  Com- 
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pany^  principal;,  and  its  sureties,  B.  S.  Wettermark  and  Giles  B.  Crain> 
such  amounts  as  were  adjudged  to  them  by  the  court  below  and  all  costs 
in  this  behalf  expended,  and  this  decision  be  certified  below  for  ob- 
servance.'^ 

A  mandate  in  usual  form  was  issued  and  received  by  the  District 
Court  of  Dallas  County  on  July  10,  1899.  On  July  14,  1899,  the  clerk 
of  the  District  Court  of  Dallas  County  issued  an  order  of  sale  directed  to 
the  sheriff  of  Nacogdoches  County.  This  order  recited  all  the  above 
facts  and  commanded  the  sheriff  to  seize  and  sell  the  machinery  on  whicn 
foreclosure  had  been  ordered,  and  that  if  the  machinery  could  not  be 
found  or  did  not  sell  for  enough  to  satisfy  the  judgment,  then  to  make 
the  balance  out  of  any  other  property  of  Petri  Lumber  Company,  Ber- 
mea  Land  and  Lumber  Company,  B.  S.  Wettermark  and  Giles  B.  Crain, 
as  in  case  of  ordinary  execution. 

The  written  return  of  the  sheriff  of  Nacogdoches  County  attached  to 
said  order  of  sale  showed  that  he  had  sold  this  machinery  for  $1925; 
that  he  could  n6t  find  any  property  of  Petri  Lumber  Company,  Bermea 
Land  and  Lumber  Company  or  Giles  R.  Grain ;  that  he  had  called  upon 
B.  S.  Wettermark  to  point  out  property  to  levy  on,  which  he  had  failed 
to  do,  and  that  on  August  5,  1899,  he  had  levied  the  writ  for  the  bal- 
ance due  thereon  on  ni/ieteen  tracts  of  land  as  the  property  of  B.  S. 
Wettermark;  and  that  on  August  8,  1899,  he  had  been  served  with  a 
writ  of  injunction  issued  at  the  suit  of  Wettermark  out  of  the  District 
Court  of  Nacogdoches  County,  and  he  therefore  returned  the  writ 
without  a  sale  of  the  land  or  taking  any  further  proceedings  under  it. 
This  return  did  not  mention  an}H:hing  about  a  levy  or  attempted  levy 
on  an  interest  in  a  partnership  or  anything  else  except  the  land.  On 
August  8,  1899,  Wettermark  obtained  from  the  District  Court  of  Nacog- 
doches County  an  injunction  restraining  the  sale  of  this  land. 

Upon  appeal  to  this  court  this  injunction  suit  was  dismissed  on  the 
ground  that  the  District  Court  of  Nacogdoches  County  was  without 
jurisdiction  to  hear  and  determine  the  cause. 

After  this,  in  1901,  the  clerk  of  the  District  Court  of  Dallas  County 
issued  a  venditioni  exponas  commanding  the  sheriff  of  Nacogdoches 
County  to  sell  these  lands  previously  levied  upon.  Sale  under  this  wa» 
enjoined  by  the  District  Court  of  Dallas  County,  and  this  suit  waa 
finally  affirmed  by  the  Court  of  Civil  Appeals,  Fifth  District.  In  July, 
1899,  the  clerk  of  the  District  Court  of  Dallas  County  issued  an  abstract 
reciting  above  judgments,  appeal  bonds,  etc.,  and  the  attorneys  for 
Adoue  had  this  recorded  in  Nacogdoches  County.  With  reference  to 
the  above  levy  of  the  order  of  sale  in  Au^st.  1900,  the  facts  were  as 
follows:  Cobb  &  Avery  were  attorneys  at  law  residing:  in  Dallas  County 
and  were  the  attomei^  for  Adoue  in  the  original  litigation  and  in  col- 
lecting the  judgment  rendered  therein,  and  they  owned  an  interest  in 
these  judgments.  J.  M.  Avery  of  that  firm  attended  especially  to  these 
matters.  He  advised  Mr.  Adoue  as  a  matter  of  law  that  B.  S.  Wetter- 
mark had  become  liable  for  the  balance  of  the  original  foreclosure  judg- 
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ment  by  reason  of  the  snpeTsedeas  appeal  bond  and  the  judgment  of  the 
Court  of  Civil  Appeals  at  Austin  thereon.  Mr.  Avery  prepared  the 
order  of  sale  and  the  clerk  signed  and  issued  it  in  Dallas  County. 
Avery  obtained  from  Hoya  &  Gilbert,  abstract  and  real  estate  men,  a 
description  of  the  lands  levied  on,  and  he  had  prepared  in  Dallas  County 
a  form  of  levy  giving  a  description  of  these  lands;  at  the  same  time  he 
had  prepared  in  Dallas  County  a  form  of  notice  and  copy  notifying 
Wettermark  that  his  interest  in  the  partnership  of  A.  Wettermark  ft 
Son  had  been  levied  on  under  this  order  of  sale ;  there  was  nothing  for 
the  sheriff  to  do  but  sign  his  name  to  these  papers ;  Mr.  Avery  took  these 
papers  and  went  from  Dallas  County  to  Nacogdoches  County  and  deliv- 
ered the  papers  to  Mr.  Gunning,  deputy  sheriff,  who  had  the  order  of 
sale  in  charge ;  the  deputy  signed  the  levy  on  the  land  and  attached  this 
paper  to  the  order  of  sale;  he  also  signed  the  notice  and  copy  and  took 
them  to  the  place  of  business  of  A.  Wettermark  &  Son  in  Nacogdoches 
and  handed  the  copy  to  B.  S.  Wettermark,  who  read  it  over  and  handed 
it  back  to  the  deputy  with  the  request  to  show  it  to  his  attorneys,  Blount 
&  Garrison.  The  deputy  and  Wettermark  then  went  to  the  oflBce  of 
the  latter^s  attorneys,  and  Mr.  Blount  asked  the  deputy  not  to  serve  this 
notice  or  make  this  levy  on  said  interest,  and  threatened  the  sheriff 
with  a  law  suit  for  large  damages  if  he  did ;  the  deputy  then  found  the 
sheriff,  Campbell,  and  the  deputy  and  sheriff  then  consulted  their  lawyer. 
Judge  Ingraham,  who  advised  them  not  to  serve  this  notice  or  make 
this  levy  unless  Mr.  Adoue  would  give  the  sheriff  an  indemnity  bond; 
the  deputy  then  found  Mr.  Avery  and  handed  back  to  him  the  notice 
and  copy,  and  told  Mr.  Avery  he  would  not  serve  this  notice  or  make 
this  levy  on  said  interest  unless  Mr.  Adoue  would  give  the  sheriff  an 
indemnity  bond.  This  Mr.  Avery  refused  to  do  and  there  the  matter 
ended.  The  deputy  did  not  intend  to  and  did  not  think  he  had  made 
any  such  levy,  and  so  told  several  persons  who  asked  him  about  the 
matter. 

Blount  ft  Garrison,  attorneys  for  Wettermark,  testified  that  in  August, 
1899,  they  saw  on  this  order  of  sale  a  writing  to  the  effect  that  said 
interest  in  the  bank  had  been  levied  on,  and  that  when  they  next  saw 
the  writ  this  writing  had  been  erased  by  having  a  pen  and  ink  run 
through  it.  Nothing  of  the  above  appeared  in  the  sheriff's  return  on 
the  writ,  which  simply  showed  a  levy  on  the  land. 

When  Mr.  Avery  advised  Mr.  Adoue  that  in  his  opinion  as  a  matter 
of  law  Wettermark  was  liable  for  the  balance  of  the  foreclosure  judg- 
ment, Mr.  Adoue  told  Avery  that  this  was  a  question  of  law  and  he 
(Adoue)  was  no  lawyer  and  could  not  decide  it,  but  would  have  to  leave 
the  decision  to  Avery,  and  that  if  Wettermark  was  legally  liable  he 
wanted  Wettermark  to  pay  it,  but  otherwise  he  did  not  want  him  to  do 
BO,  and  that  he  did  not  want  to  get  into  anv  damage  suits  about  the 
matter;  Adoue  did  not  know  Wettermark  and  had  never  had  any  busi- 
ness with  him  or  A.  Wpttermark  ft  Son,  and  had  no  ill  feeling  or  malice 
in  the  matter.     He  had  nothing  to  do  with  the  preparation  of  the  order 
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of  sale  or  with  these  levies,  and  gave  no  instructions  about  any  of  these 
things  either  to  his  attorneys  or  the  clerk  or  to  the  sheriff  or  his  depu- 
ties, and  knew  nothing  whatever  about  the  abstract  of  judgment.  After 
the  levy  on  the  land  Avery  informed  Adoue  that  this  had  been  done, 
but  after  this  suit  had  been  brought  Adoue  inquired  of  Avery  about  the 
alleged  levy  on  an  interest  in  the  partnership  and  was  informed  by 
Avery  that  no  such  levy  had  been  made;  this  was  all  Adoue  ever  knew 
about  these  matters  or  ever  authorized  or  ratified.  Adoue  was  never 
in  Nacogdoches  County  until  1901,  when  he  went  there  to  attend  the 
trial  of  this  case,  but  he  only  remained  one  day.  At  the  time  this  suit 
was  brought  appellant  resided  with  his  family  in  Dallas  County,  had 
resided  there  for  many  years  before  that  time,  and  has  resided  there 
ever  since. 

This  suit  for  damages  was  brought  in  Nacogdoches  County  in  August, 
1899,  a  few  days  after  the'  alleged  levies  and  a  few  days  after  the  suit 
to  enjoin  the  sale  of  the  land  under  the  order  of  sale  was  filed. 

The  amount  which  the  lands  levied  upon  would  have  brought  under 
a  forced  sale  is  fixed  by  the  evidence  at  from  $10,000  to  $15,000.  There 
is  no  testimony  showing  that  any  prospective  sale  of  the  lands  by  ap- 
pellee was  prevented  by  the  levy,  or  that  the  market  value  of  the  lands 
was  in  any  way  affected  thereby.  Two  persons  withdrew  their  deposits 
from  the  bank  for  a  short  time  after  the  levy  was  made,  and  one  of 
the  bank^s  customers  declined  to  allow  it  to  collect  a  draft  for  him. 
The  amount  of  these  deposits  and  of  the  draft  is  not  shown,  and  there 
is  no  evidence  which  furnishes  any  basis  for  calculating  the  actual  dam- 
ages, if  any,  suffered  by  reason  of  said  levy. 

The  trial  in  the  court  below  was  without  a  jury,  and  resulted  in  judg- 
ment in  favor  of  appellee  for  $100  actual  and  $1900  exemplary  dam- 
ages. 

We  do  not  think  the  facts  above  set  out,  which  are  undisputed  and 
are  all  of  the  material  facts  disclosed  by  the  record,  show  any  wrong 
to  appellee  for  which  the  law  gives  compensation,  and  therefore  the 
judgment  of  the  court  below  can  not  be  sustained. 

The  attempted  levy  on  appellee^s  interest  in  the  bank  was  never  com- 
pleted. The  fact  that  the  oflBcer  handed  a  notice  of  the  levy  to  the 
appellee  can  not  be  regarded  as  a  levy  when  such  notice  was  imme- 
diately given  back  to  the  officer,  and  he,  after  consultation  with  ap- 
pellee and  his  attorneys,  determined  not  to  make  the  levy,  and  there- 
after returned  the  notice  and  copy  to  the  attorney  for  the  appellant  and 
informed  him  that  he  would  not  make  such  levy.  Bev.  Stats.,  art 
2352. 

If  the  notice  had  been  left  with  Wettermark  and  the  officer  had  made 
return  upon  the  writ  showing  that  he  had  levied  upon  the  interest  of 
appellee  in  the  bank  by  leaving  with  him  a  notice  as  provided  by  the 
statute,  we  are  of  opinion  that  this  would  not  have  constituted  a  valid 
levy  upon  said  interest.  While  the  statute  has  never  been  authorita- 
tively so  construed,  the  opinion  of  the  Supreme  Court  upon  the  former 
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appeal  of  this  case  justifies  the  holding  that  a  levy  upon  the  interest  of 
a  defendant  in  a  business  partnership  can  not  be  made  under  the  statute 
by  leaving  a  notice  with  the  defendant  in  execution,  but  that  it  is  nec- 
essary for  the  protection  of  the  execution  creditor  and  the  partner  or 
partners  whose  interest  is  not  levied  upon  that  the  statute  be  construed 
as  requiring  such  notice  to  be  left  with  one  or  more  of  the  partners 
other  than  the  defendant  in  execution,  or  with  a  clerk  of  the  partner- 
ship.    Wettermark  v.  Campbell,  56  S.  W.  Rep.,  331. 

The  facts  failing  to  show  any  levy  upon  appellee's  interest  in  the 
bank  ,the  only  wrong  done  appellee  was  the  statutory  levy  upon  the  land. 
That  a  levy  of  this  character  will  not,  as  a  general  rule,  authorize  the 
recovery  of  damages  is  well  settled.  Trawick  v.  Martin  Brown  Co.,  79 
Texas,  460. 

Appellee  failed  to  show  any  special  damages  caused  by  the  levy  and 
there  is  nothing  in  the  evidence  to  take  this  case  from  under  the  gen- 
eral rule  above  stated.  The  evidence  failing  to  show  any  actual  dam- 
ages, there  can  be  no  recovery  of  exemplary  damages.  Girard  v.  Moore, 
86  Texas,  675.  Even  if  this  were  not  the  law  the  facts  of  this  case 
would  not  justify  a  judgment  for  exemplary  damages. 

There  is  no  evidence  tending  to  show  fraud  or  conspiracy  to  injure 
appellee,  and  none  that  the  levy  was  oppressive,  or  that  appellant  was 
actuated  by  malice  in  procuring  same.  On  the  contrary,  all  the  evidence 
shows  that  in  procuring  the  levy  appellant  acted  in  perfect  good  faith, 
believing,  under  the  advice  of  his  counsel,  that  the  judgment  in  his  favor 
against  appellee  rendered  by  the  Court  of  Appeals  for  the  Third  Dis- 
trict authorized  the  issuance  of  an  execution  against  appellee  for  the 
full  amount  of  appellant's  judgment  in  said  cause.  The  fact  that  ap- 
pellant •  and  his  attorney  were  mistaken  in  their  construction  of  that 
judgment  and  that  appellee  was  not  liable  thereunder  is  not  in  itself 
sufficient  to  sustain  the  charge  of  malice  on  the  part  of  appellant  or 
authorize  the  recovery  against  him  of  exemplary  damages  for  the 
wrongful  levy  of  the  execution. 

We  are  of  opinion  that  the  undisputed  evidence  in  the  case  shows  that 
appellant  is  not  liable  to  appellee  in  any  amount,  and  judgment  should 
have  been  rendered  in  his  favor  in  the  court  below.  It  is  therefore  or- 
dered that  the  judgment  of  the  court  below  be  reversed  and  judgment 
here  rendered  in  favor  of  appllant. 

Reversed  and  rendered. 
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Inteenational  &  Geeat  Northern  Bailway  Company  v. 

Diamond  Roller  Mills. 

Decided  October  19,  1904. 

1< — Last  Carrier-^Presumption  as  to  Damage— Burden  of  Proof. 

The  burden  of  proof  is  upon  the  shipper  to  establish  the  condition  of 
soods  when  delivered  to  the  initial  carrier,  in  order  that  the  presumption  of 
injury  in  the  hands  of  the  last  carrier  should  attach  upon  proof  of  delivery 
in  damagred  condition. 

2d-^ame— -Connecting   Linee^Evidenc»— Bill  of  Lading. 

A  bill  of  lading  issued  by  the  initial  carrier,  thou^rh  evidence  of  a  contract 
as  against  a  connecting  line  receiving  and  transporting  the  goods  under  it. 
is  not  as  a  mere  receipt  for  the  goods,  evidence  as  against  the  terminal 
carrier,  not  a  party  to  its  execution,  of  their  good  condition  when  delivered 
to  the  initial  carrier. 

3^ — Carrier — Condition    of    Good*— Evidence — Inspector's    Certificate. 

The  certificate  of  an  inspector  under  the  laws  of  Missouri  as  to  the  con- 
dition  when  delivered  to  the  initial  carrier,  is  not  evidence  as  against  the 
terminal  carrier  in  Texas,  at  least  in  the  absence  of  proof  as  to  the  effect 
given  to  such  certificate  by  the  laws  of  Missouri 

4« — Hearsay. 

Evidence  of  witness  shown  by  cross-examination  not  to  be  derived  from 
his  personal  knowledge,  should  be  excluded. 

Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
Hon.  Chas.  A.  Wilcox. 

S.  R.  Fisher  and  J.  H.  Tallichet,  for  appellant. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against 
the  railway  company  for  damages  in  the  sum  of  $516.22,  resulting  to 
a  shipment  of  com  from  St.  Joseph,  Mo.,  to  Taylor,  Texas.  The  com 
was  found  partly  in  a  damaged  condition  when  it  reached  Taylor. 
When  and  where  the  damage  or  injury  to  the  corn  occurred,  the  evidence 
does  not  infonn  us.  The  corai  was  delivered  to  some  railway  company 
at  St.  Joseph,  Mo.,  billed  to  the  appellees  at  Taylor,  Texas.  The  ap- 
pellant's line  does  not  extend  to  St.  Joseph,  Mo.,  and,  so  far  as  the  evi- 
dence shows,  it  had  no  contract  or  business  connection  with  the  carrier 
at  St.  Joseph,  Mo.,  that  issued  the  bill  of  lading  and  received  the  com 
for  shipment,  and  it  appears  from  the  evidence  that  the  appellant's 
road  received  the  shipment  in  the  course  of  its  transportation  merely 
as  a  connecting  carrier. 

The  initial  carrier  issued  a  bill  of  lading  which  recited  the  quantity 
and  quality  of  the  corn,  stating  that  it  was  in  apparent  good  condition, 
and  that  the  shipment  contained  64,400  pounds.  There  is  no  evidence 
in  the  record  connecting  the  appellant's  road  with  this  bill  of  lading, 
or  that  it  was  a  pariy  to  the  contract  under  which  the  same  was  issued 
or  had  any  business  association  or  connection  with  the  carrier  that  issued 
it 

As  in  effect  stated  before,  there  is  no  evidence  in  the  record  which 
shows  that  this  com  was  damaged  or  injured  while  in  the  custody  of 
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the  appellant's  road^  but  the  trial  court  held  the  appellant  liable^  evi- 
dently upon  the  presumption  of  law  that  attaches  liability  to  it  as  the 
last  carrier.  Independent  of  the  recitals  contained  in  the  bill  of  lading 
and  an  inspector's  certificate,  issued  by  an  officer  in  Missouri,  there  is 
no  evidence  in  the  record  indicating  what  was  the  condition  and  quality 
of  the  com  when  delivered  to  the  initial  carrier  and  started  on  its  trans- 
portation. 

The  appellant  by  proper  bill  of  exception  objected  to  the  introduction 
of  the  inspector's  certificate  issued  by  the  officer  of  the  State  of  Mis- 
souri, and  to  the  recitals  contained  in  the  bill  of  lading  showing  the 
quality  of  the  com  in  question.  As  stated  before,  the  appellant  was  not 
a  party  to  the  certificate  issued  by  the  inspecting  officer  in  the  State 
of  Missouri,  nor  was  it  a  party  to  the  bill  of  lading.  Both  of  these 
objections  were  well  taken,  and  the  court  erred  in  admitting  this  testi- 
mony. 

In  order  to  hold  the  last  carrier  liable  under  the  presumption  of  law 
that  creates  liability  against  it,  the  burden  is  upon  the  shipper  to  in- 
troduce evidence  tending  to  establish  the  quality  and  condition  of  the 
article  shipped  at  the  time  it  was  started  or  at  the  time  it  was  delivered 
to  the  initial  carrier ;  and  the  only  attempt  to  discharge  this  burden  was 
the  introduction  of  the  evidence  objected  to.  A  bill  of  lading  may  be 
used  against  the  carrier  that  is  not  connected  with  its  execution  in  some 
respect  as  a  contract  between  the  consignee  and  the  carrier  that  issued 
the  bill,  as  an  evidence  of  right  in  the  consignee  to  demand  the  shipment 
from  the  last  carrier.  The  bill  of  lading  is  evidence  of  right  in  the 
consignee,  and  upon  tender  of  that  bill  to  a  carrier  who  is  not  a  party 
to  it,  but  who  has  possession  of  the  property,  the  shipper  or  consignee, 
as  the  case  may  be,  who  has  possession  of  the  bill  and  is  the  owner  of 
the  property,  can  demand  possession  of  the  same  by  virtue  of  the  owner- 
ship displayed  by  the  bill  of  lading.  Grayson  County  Nat.  Bank  v. 
Nashville,  C.  &  St.  L.  Ey.  Co.,  3  Texas  Law  Journal,  979,  79  S.  W. 
Eep.,  1096.  But  as  said  in  the  case  of  Texas  &  P.  Ey.  Co.  v.  Kelly, 
74  S.  W.  Eep.,  343:  "Defendant  having  accepted  the  shipment  for 
transportation  from  Texarkana  under  said  bill  of  lading,  was  bound  by 
it,  in  so  far  as  it  was  a  contract ;  but  in  so  far  as  it  was  a  mere  receipt 
for  the  goods,  the  rule  is  different.  As  a  receipt  of  the  stoves  from  the 
shipper  it  was  the  act  and  admission  of  the  carrier  that  so  receipted, 
and  prima  facie  evidence  against  it.  It  seems  to  us  an  indefensible 
proposition  that  another  or  connecting  carrier  is  affected  by  such  an 
admission.  Eailway  Co.  v.  Benjamin,  63  111.,  283;  Evans  v.  Eailway 
Co.,  56  Ga.,  498.'' 

There  is  no  law  in  this  State  that  provides  for  a  certificate  similar 
to  that  issued  by  the  inspector  in  the  State  of  Missouri,  and  what  the 
law  is  there,  if  any,  upon  that  subject,  we  are  not  informed.  The  state- 
ment of  that  inspector  in  his  certificate  as  to  the  quantity  and  quality 
of  the  p:oods  shipped  is  a  mere  ex  parte  hearsay  statement,  that  in  no 
wise  affects  the  appellant.     Whether  such  a  certificate,  if  admissible 
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tinder  the  laws  of  Missouri  and  serviceable  as  evidence  there,  wonld  be 
admissible  here  by  virtue  of  such  laws,  is  a  question  that  we  are  not  now 
called  upon  to  decide,  because  that  question  is  not  raised. 

The  appellant^s  third  assignment  of  error  is  also  well  taken.  That 
portion  of  the  testimony  of  the  witness  Seiders  that  related  to  what  oc- 
curred prior  to  the  arrival  of  the  corn  at  Taylor,  and  prior  to  his  per- 
sonal knowledge  of  any  matter  connected  with  the  transaction,  should 
have  been  excluded.  From  the  cross-examination  of  this  witness,  as 
shown  by  the  bill  of  exception,  it  appears  that  much  of  his  testimony 
was  concerning  matters  of  which  he  had  no  personal  knowledge. 

What  we  have  said  in  efEect  disposes  of  appellant's  fourth,  fifth,  sixth, 
seventh,  eighth  and  ninth  assignments  of  error. 

In  disposing  of  the  tenth  and  eleventh  assignments  of  error,  it  is  only 
sufficient  to  say  that  the  facts  in  the  record  show  an  ownership  in  the 
appellees  that  would  entitle  them  to  recover  the  damages,  if  any,  sus- 
tained to  the  com. 

For  the  errors  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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C.  H.  OiPSON  ET  AL.  y.  B.  E.  Mobbis  et  al. 

Decided  October  19.  1904. 

Iri— Charge— Stating  Case. 

It  was  not  error  for  the  court  in  statinflr  in  his  charge  the  matters  In 
dispute  to  mention  the  names  of  some  of  the  plaintiffs  and  defendants  with- 
out mentioning  them  all,  the  pleadings  and  facts  showing  that  the  dispute 
was  one  between  two  factions  of  a  church  of  which  the  parties  named  were 
leaders. 

2. — Death  of  Party  to  Suit — Dismissal. 

In  an  action  between  the  factions  of  a  church,  each  with  their  respective 
representatives,  to  restrain  interference  with  possession  and  control  of  the 
church  property  it  was  not  error  for  the  court  to  enter  a  dismissal  after  the 
trial  was  ended  as  to  one  defendant  who  died  while  the  case  was  pending,  all 
the  burdens  imposed  upon  the  deceased  and  the  costs  incurred  by  his  Joinder 
being  assiuned  by  plaintifts. 

3.— Religious  Society — Property  Rights — Majority  Rule— Charge. 

Whenever  in  an  independent  religious  society  having  a  congregational 
form  of  government  a  schism  occurs  at  a  regular  meeting,  the  right  to  the 
use  and  possession  of  the  church  property  depends  upon  which  faction  had 
a  majority  present  and  acting  at  the  time  of  the  schism,  and  a  charge  in- 
structing a  verdict  for  plaintiffs  if  a  motion  to  adjourn  such  meeting  was 
put  and  carried  and  no  appeal  taken  (rom  the  decision  of  the  presiding  officer 
or  division  asked  for,  unless  fraud  on  the  part  of  the  presiding  ofUcer  in 
announcing  the  ayes  in  the  majority  appeared,  held  to  properly  present  the 
issues  involved,  the  evidence  showing  such  method  of  adjournment  to  be  in 
accordance  with  a  set  of  rules  adopted  by  the  church  to  govern  In  parlia- 
mentary matters. 

4w— Church  Property— Right  to  Control — Evidence. 

Where  the  question  of  the  right  to  the  use  and  control  of  church  property 
depends  upon  which  of  two  opposing  factions  had  a  majority  at  the  meeting 
at  which  the  dissension  arose,  testimony  of  a  witness  stating  how  many 
persons  were  present  was  admissible;  but  a  list  of  all  members  belonging  to 
the  church  who  were  allied  with  one  faction  but  all  of  whom  were  not  present 
at  the  meeting  was  inadmissible. 

&— Assignment  of  Error— Bill  of  Exception. 

An  assignment  of  error  can  not  be  sustained  where  the  bill  of  exceptions 
upon  which  it  is  based  fails  to  show  the  answer  to  the  question  to  which 
objection  is  urged. 

ON  MOTION   FOR  REHEARING. 

IL— Aye  and  Nay  Vote — Declaration  of  Presiding  OfReer. 

Whenever  a  presiding  oflficer  declares  the  result  of  an  aye  and  nay  vote 
It  will  be  held  in  the  courts  of  the  county  as  conclusive  of  the  declaration 
of  the  body  over  which  he  is  presiding,  in  the  absence  of  a  resort  to  the 
rules  adopted  or  customarily  used  in  setting  aside  such  declarations. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

D,  4.  Holman,  E,  E.  Carter,  and  Bryarly  <£  McKnight,  for  appellants. 

Blount  £  Garrison,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  third  appeal  of  this  case.  67 
S.  W.  Bep.,  433 ;  31  Texas  Civ.  App.,  646 ;  73  S.  W.  Bep.,  86.  A  full 
statement  of  the  case  is  made  in  the  former  opinion  of  tiiis  court,  first 
above  cited,  and  need  not  be  reiterated  here. 

36   Civ.— 38 


594  GiPSON  V.  Morris. 

The  facts  justify  the  conclusion  that  the  minority -of  the  Timpson 
Baptist  Churchy  led  by  appellants^  after  being  outYoted  on  a  church 
meetings  held  on  May  2, 1901^  met  and  attempted  to  usurp  the  authority 
of  the  church  and  hold  its  property  against  the  majority.  The  meeting 
of  the  minority  was  held  immediately  after  the  regular  meeting  had  been 
adjourned  by  a  majority  of  the  members  present.  A  division  of  the  vote 
was  not  asked  by  the  minority,  nor  was  an  appeal  taken  from  the  ruling 
of  the  presiding  officer. 

In  stating  the  matters  in  dispute  between  the  parties,  the  court,  in 
the  first  paragraph  of  the  charge,  informed  the  jury  that  the  suit  was 
one  'Arising  out  of  a  schism  in  the  First  Baptist  Church  of  Timpson, 
one  party,  the  plaintiffs  in  this  case  consisting  of  B.  E.  Morris,  Dr. 
J.  B.  Bussey  and  C.  E.  Sanford  and  the  members  of  said  church  adher^ 
ing  to  and  acting  with  them;  and  the  other  parties,  the  defendants  in 
this  case,  consisting  of  C.  H.  Gipson,  L.  Herrin,  B.  E.  Farrar  and  those 
members  of  said  church  adhering  to  and  acting  with  them."  It  is  the 
contention  of  appellants  that  it  was  a  grave  error  for  the  court  to  men- 
tion the  names  of  a  part  of  the  plaintiffs  and  defendants  and  not  those 
of  all,  but  no  effort  is  made  to  show  how  it  could  by  any  possibility  have 
injured  the  cause  of  appellants,  and  the  record  does  not  reveal  anything 
upon  which  might  be  hinged  the  hypothesis  that  appellants  suffered  any 
injury  from  the  charge.  The  pleadings  and  the  facts  show  that  the 
church  was  divided  into  two  factions  led  by  the  parties  named  and  those 
associated  with  them,  and  when  the  jury  found  for  the  plaintiffia  they 
found  for  the  plaintiffs  named  in  the  petition,  and  the  court  was  jus- 
tified in  rendering  the  judgment  in  favor  of  the  plaintiffs  named  therein 
and  against  the  defendants  named  therein.  The  authorities  cited  have 
no  application  to  the  facts  of  this  case. 

While  the  cause  was  pending  R.  R.  Farrar,  one  of  the  defendants, 
died,  but  no  suggestion  of  his  death  was  made  to  the  court  until  after 
the  trial  had  ended,  when  appellees,  on  suggestion  of  his  death  in  motion 
to  set  aside  the  verdict,  entered  a  dismissal  as  to  Farrar,  and  it  is  con- 
tended that  the  court  erred  in  permitting  the  dismissal  to  be  entered. 
Had  the  dismissal  as  to  Farrar  injuriously  affected  the  interests  of  the 
other  defendants  in  any  manner,  there  might  be  cause  for  complaint,  but 
it  did  not.  All  the  burdens  that  were  imposed  by  the  judgment  on 
Farrar  were  assumed  by  appellees,  and  the  dismissal  as  to  him  did  not 
affect  the  interests  of  appellants  in  the  value  of  one  cent.  No  moneyed 
judgment  was  rendered  against  the  appellants  and  all  the  costs  incurred 
by  the  joinder  of  Farrar  with  the  appellants  were  assumed  by  appellees. 
The  defendants  were  sued  as  representatives  of  a  certain  faction, 
and  no  property  rights  were  involved  in  which  the  heirs  or  legal 
representatives  of  either  of  them  had  any  interest  whatever,  and 
could  not  have  been  made  parties.  The  death  of  one  of  the 
leaders  of  the  faction  had  no  effect  on  the  case,  because  the 
powers    and    responsibilities    of    the   leadership    were   at    once   vested 
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in  the  remainder.  The  right  to  control  the  Baptist  Church  in 
Timpson,  if  held  by  the  defendants,  was  not  property  that  would  descend 
to  their  children.  Such  a  theory  would  create  greater  complications 
in  that  church  than  have  ever  heretofore  existed  therein^  and  they  have 
been  sufficiently  strenuous  and  strained,  for  if  such  theory  could  be  sus- 
tained a  case  might  be. presented  of  heirs  who  had  become  Catholics, 
Methodists  or  Presbyterians  owning  and  controlling  a  Baptist  Church. 

In  the  fourth  paragraph  of  the  charge  the  court  inslxucted  the  jury 
as  follows: 

"The  First  Baptist  Church  of  Timpson  is  an  independent  religious 
society  having  the  congregational  form  of  church  government.  You  are 
therefore  charged  that  the  will  of  the  numerical  majority  of  its  members 
must  control  the  use  of  the  property  belonging  to  the  church,  and  when 
a  division  occurs  in  an  organization  of  this  character  during  a  regular 
meeting  of  such  organization  which  leads  to  a  separation  into  dfferent 
and  conflicting  bodies,  the  right  to  the  possession  of  the  property  be- 
longing to  such  church  must  depend  upon  which  of  the  two  bodies  had  a 
majority  of  the  members  of  the  original  membership  at  the  time  of  the 
division,  and  who  were  present  and  acting  at  the  time  of  the  division, 
unless  by  the  rules  governing  the  method  of  transacting  business  adopted 
by  the  organization  the  majority  failed  to  assert  its  right  to  control 
such  meeting  in  the  proper  manner  and  at  the  proper  time.  And  if  you 
find  that  the  First  Baptist  Church  of  Timpson  were  accustomed  to  use 
any  parliamentary  rules  governing  the  method  of  transacting  its  busi- 
ness, and  you  furtHer  find  that  the  rules  as  used  (if  you  find  they  were 
used)  make  the  announcement  of  the  moderator  on.  an  aye  and  no  vote 
on  a  question  of  adjournment  conclusive  unless  appealed  from  or  a 
division  demanded,  and  if  you  find  in  this  case  that  the  First  Baptist 
Church  at  Timpson  had  adopted  or  were  accustomed  to  use  parlia- 
mentary rules  to  go^^e^n  the  methods  for  the  transaction  of  its  business, 
and  you  find  that  such  rules,  if  any,  made  the  announcement  of  the 
moderator  on  a  question  of  adjournment  on  an  aye  and  no  vote  con- 
clusive unless  a  division  is  demanded  or  an  appeal  taken.  And  you 
further  find  that  during  the  conference  of  the  2d  of  May,  1901,  a  motion 
was  made  to  adjourn  the  conference  and  the  same  was  seconded,  and 
you  further  find  that  said  motion  was  put  to  the  conference  and  an  aye 
and  no  vote  taken  thereon,  and  after  being  so  taken  the  moderator  de- 
clared that  the  ayes  had  it,  and  declared  the  conference  adjourned,  and 
there  was  no  appeal  from  the  decision  of  the  moderator  or  division 
asked;  then  you  will  find  for  the  plaintiffs  unless  it  appears  from  the 
testimony  that  the  noes  were  in  the  majority  and  that  the  moderator 
falsely  and  fraudulently  made  the  announcement  that  ayes  have  it,  in 
which  latter  event  you  will  find  for  the  defendants." 

It  is  urged  by  appellants  that  the  charge  is  erroneous  because  it  made 
the  right  to  the  property  turn  on  the  rule  as  to  the  demand  for  a  divi- 
sion of  the  vote  and  an  appeal  from  the  action.of  the  chair.    It  was  shown 
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by  the  evidence  that  the  Baptist  Church  at  Timpeon  had  used  as  its 
guide  in  parliamentary  matters  ^^elPs  Parliamentary  Bules/'  and  ac- 
cording to  these  rules,  as  well  as  the  usages  of  the  Baptist  Church  and 
other  organizations,  if  a  motion  is  made  to  adjourn  and  it  is  placed 
before  the  body  and  a  vote  taken  by  ayes  and  noes  and  no  division  is 
called  for,  and  the  presiding  officer  declares,  the  motion  carried  and 
no  appeal  is  taken  from  his  decision,  the  body  is  adjourned.  The  deci- 
sion of  the  presiding  officer  was  binding  upon  the  congregation  of  the 
church,  and  a  court  of  the  country  can  not  be  called  upon  to  review  such 
action,  unless  it  had  been  shown  that  no  opportunity  was  given  for  asking 
a  division  or  unless  it  had  appeared  that  an  appeal  to  the  house  had 
been  denied.  It  was  attempted  by  appellants  to  show  fraud,  and  the 
court  properly  instructed  the  jury  that  if  fraud  on  the  part  of  the  pre- 
siding officer  was  shown  the  adjournment  was  not  binding  on  the  con- 
gregation. The  charge  of  the  court  followed  the  ruling  of  the  Court  of 
Civil  Appeals  of  the  First  Supreme  Judicial  District  on  a  former  appeal 
of  this  cause,  and  i^  certainly  as  favorable  to  the  appellants  as  the  facts 
would  permit. 

It  was  not  error  to  refuse  the  special  charge  asked  by  appellants. 
In  so  far  as  it  was  correct  or  applicable  it  had  been  given  in  the  general 
charge  of  the  court.  The  vote  on  the  adjournment  of  the  meeting 
determined  the  question  of  which  side  had  a  majority  of  the  member?, 
and  when  the  result  was  honestly  declared  by  the  presiding  officer,  his 
declaration  under  the  rules  was  conclusive  unless  the  proper  parlia- 
mentary methods  governing  the  church  were  invoked  to  set  aside  the 
ruling.  The  charge  clearly  placed  this  view  of  the  law  before  the  jury, 
and  also  instructed  them  that  if  it  appeared  that  "a  majority  of  the 
members  present  at  the  conference  on  May  2,  1901,  voted  against  the 
motion  to  adjourn  and  the  moderator  in  disregard  of  the  will  of  the 
majority  declared  the  meeting  adjourned,  then  the  majority  had  the 
right  to  reorganize  the  meeting,  and  when  so  reorganized  would  become 
a  conference  of  the  First  Baptist  Church  of  Timpson,  and  would  be 
entitled  to  the  control  and  possession  of  the  church  property.  And  if  it 
appears  from  the  evidence  that  on  the  motion  to  adjourn  the  noes 
were  in  the  majority  then  you  will  find  for  the  defendants,  unless  you 
find  otherwise  under  the  instructions  given  you  in  the  fourth  paragraph 
of  this  charge.^* 

It  was  not  error  to  permit  the  witness  Sanford  to  state  how  many  per- 
sons were  present  at  the  meeting.  The  main  inquiry  was  to  ascertain 
how  the  member^  voted  at  the  meeting  that  fixed  the  status  of  the  con- 
tending parties,  and  the  numbers  and  names  of  those  who  were  present 
and  their  affiliations  were  matters  that  would  cast  some  light  on  the 
disputed  point.  The  same  matter  in  effect  was  testified  to  by  other 
wi^esses. 

The  list  of  members  offered  by  appellants  did  not  purport  to  be  the 
names  of  those  who  were  in  attendance  at  the  meeting,  but  consisted  of 
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every  one  belonging  to  the  church  that  had  allied  himself  with  the  fac- 
tion led  by  appellants.  It  is  clear  that  the  list  in  question  could  not 
have  thrown  light  on  the  transaction  involved. 

The  seventh  assignment  of  error  can  not  be  sustained^  because  the 
bill  of  exceptions  upon  which  it  is  based  fails  to  show  what  the  answer 
of  the  witness  Bussey  was  in  answer  to  the  question  to  which  objection 
was  urged.  It  may  be,  so  far  as  revealed  by  the  bill  of  exceptions,  that 
the  answer  was  in  favor  of  appellants  instead  of  against  them.  Still  v. 
Focke,  66  Texas,  718.  There  is  evidence  that  sustains  the  verdict  of 
the  jury,  and  the  judgment  will  be  affirmed. 

Ajjirmed. 

OK  MOTION  FOR  REHEARING. 

It  is  strenuously  contended  that  there  is  no  evidence  in  the  record 
that  **MelPs  Parliamentary  Law'*  was  ever  adopted  or  commonly  used 
in  the  Baptist  Church  at  Timpson.  The  witness  Bussey  swore:  *T7e 
have  always  in  our  church  deliberations  been  governed  by  Melius  par- 
liamentary law.  It  has  never  been  adopted  by  the  church,  but  it  has 
been  the  understanding  of  the  congregation  that  we  should  be  governed 
by  it.  The  night  the  trial  of  Mr.  Qipson  came  up,  the  moderator  asked 
what  parliamentary  law,  if  any,  we  used,  and  I  answered  ^Mell's.'  No 
one  said  anything  to  the  contrary.  The  moderator  had  a  copy  of  MelPs 
work  in  his  hand,  and  he  held  the  meeting  with  the  understanding  that 
Mell  would  be  the  authority  by  which  they  would  be  governed.  *  ♦  ♦ 
Under  parliamentary  rules  as  I  have  understood  them,  and  according  to 
common  usage  of  our  church  and  other  bodies  that  I  have  had  occasion 
to  deal  with,  and  as  taught  and  laid  down  by  Mell  in  his  work  on  par- 
liamentary law,  if  a  motion  is  made  to  adjourn  and  seconded,  and  the 
moderator  puts  the  motion  to  the  house  and  calls  for  an  aye  and  no  vote 
on  it,  and  the  ayes  vote  and  then  the  noes  vote,  and  there  is  no  call  for 
a  division,  and  the  moderator  then  announces  that  the  conference  is  ad- 
journed, and  no  appeal  is  taken  from  the  decision,  the  conference  is 
finally  adjourned.  This  has  always  been  the  manner  of  adjourning  in 
our  church.  I  have  been  a  Baptist  for  about  fifty-four  years.  I  am 
familiar  with  the  rules  and  regulations  that  govern  Baptists  churches 
and  have  been  for  a  long  time.*' 

The  evidence  quoted  has  not  only  a  tendency  to  show  that  the  rules 
of  a  certain  work  on  parliamentary  law  had  been  customarily  used  by  the 
Timpson  Baptist  Church,  but  it  goes  further  and  establishes  that,  out- 
side of  any  certain  book  on  parliamentary  rules,  the  customary  manner 
of  attacking  the  declaration  of  the  presiding  officer  on  any  contested 
point  on  which  any  aye  and  nay  vote  had  been  taken  was  by  asking  for 
a  division  of  the  vote  or  taking  an  appeal  to  the  house  from  tiie  ruling  of 
the  presiding  officer.    In  all  deliberative  bodies,  ecclesiastical,  political 
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or  financial,  some  one  must  necessarly  be  intrusted  with  the  authority  to 
declare  the  result  of  votes  taken  on  any  subject,  and  so  long  as  such 
declaration  is  not  attacked  in  the  manner  sanctioned  by  long  usage  in 
every  civilized  country  it  must  be  decisive.  If  such  power  was  not 
lodged  in  some  person  or  persons,  and  if  the  exercise  of  such  power  is 
not  given  full  faith  and  credit,  anarchy  and  chaos  would  be  the  out- 
come, and  instead  of  a  deliberative  assembly  an  irresponsible,  turbulent 
mob  would  be  the  result.  Independent  of  proof,  the  presumption  would 
arise  that  the  congregations  of  Baptist  churches  conducted  themselves 
in  an  orderly  and  decent  manner  and  according  to  the  rules,  customs  and 
usages  of  all  deliberative  bodies.  If  an  adjournment  has  been  declared 
by  the  presiding  olEcer  as  the  result  of  an  aye  and  nay  vote,  every  con- 
sideration of  regularity  and  proper  procedure  must  require  that  it  be 
decisive  unless  set  aside  at  the  time  in  the  manner  prescribed.  The 
inquiry  into  the  matter  should  be  made  at  the  time,  for  after  an  adjourn- 
ment has  been  declared  and  the  assembly  dispersed,  there  can  be  no  cer- 
tain and  accurate  ascertainment  of  the  number  that  voted  on  either 
side  of  the  question.  The  truth  of  this  assertion  is  amply  verified  by  the 
circumstances  in  this  case,  which  has  involved  so  much  animosity  and 
strife,  both  sides  claiming  to  represent  a  majority. 

This  court  has  not  held,  as  insisted  by  appellants,  that  a  presiding 
officer  can  create  a  majority  by  a  mere  declaration,  but  it  does  hold  that 
when  a  presiding  officer  has  declared  the  result  of  an  aye  and  nay  vote, 
it  will  be  conclusive  in  the  courts  of  the  country,  in  the  absence  of  a 
resort  to  the  rules  adopted  or  customarily  used  in  setting  aside  such 
declarations.  Oliver  v.  Hopkins  (Mass.),  10  N.  E.  Eep.,  776;  Chamber- 
lin  V.  Lincoln,  129  Mass.,  70.  If  it  be  held  that  in  case  of  fraud  on  the 
part  of  the  presiding  officer  in  announcing  the  result  of  an  aye  and  nay 
vote,  and  investigation  iuto  the  number  voting  on  either  side  is  per- 
missible, then  it  may  be  said  that  no  fraud  was  shown  in  this  case. 

The  declaration  of  the  presiding  officer  of  the  result  of  a  vote  is  the 
declaration  of  the  body  over  which  he  is  presiding,  and  must  be  taken  as 
true  unless  set  aside  in  a  regular  lawful  manner.  Mr.  Gushing  in  his 
manual  on  parliamentary  law  says:  "In  all  his  official  acts  and  pro- 
ceedings, therefore,  he  represents  and  stands  for  the  assembly;  and  his 
will  is  taken  for  that  of  the  whole  body,  compendiously  expressed  through 
him,  and  by  his  mouth,  instead  of  being  collected  from  the  individual 
wills  of  all  present.'*  Cushing^s  Law  and  Prac.  of  Leg.  Assemblies,  sec. 
294.  In  the  case  of  Hicks  v.  Long  Branch  Commission,  54  Atl.  Eep., 
568,  the  Supreme  Court  of  New  Jersey  held  as  held  by  this  court,  and 
on  appeal  of  the  case,  the  Court  of  Errors  and  Appeals,  althouf^h  the 
judgment  was  reversed  on  another  point,  agreed  with  it  on  the  question 
of  the  conclusiveness  of  the  declaration  of  a  vote  by  a  presiding  officer. 
55  Atl.  Eep.,  250. 

Not  only  does  the  evidence  fail  to  show  anything  but  fairness  and 
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honeety  on  the  part  of  the  presiding  officer^  but  it  also  shows  satisfac- 
torily that  an  actual  majority  of  the  church  present  on  the  occasion  of 
the  division  were  in  accord  with  the  announcement  of  the  moderator^ 
and  afterwards  a  majority  of  the  members  continued  to  act  with  the 
party  in  the  church  represented  by  appellees. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Filed  November  30,  1904. 

Writ  of  error  refused. 


600  Plahn  v.  Dribred. 

E.  W.  Plahn  v.  J.  H.  Dribbed  et  al. 

Decided  October  19,  1904. 

1^-«Minoi^^ustody— Rights  of  Parent. 

In  a  contest  between  a  father  and  other  relatives  over  the  custody  of  his 
child,  the  controlltngr  consideration  is  the  Interest  of  the  minor  and  the  cus- 
tody by  which  this  will  be  best  subserved. 

td — Same— Fact  Case. 

Findings  of  fact  held  to  sustain  the  Judgrment  of  the  court  awarding  the 
custody  of  a  grirl  of  eight  years  to  its  maternal  grrandparents,  to  whom  the 
father,  now  seeking  to  regain  control,  had  surrendered  her  on  the  death  of  her 
mother. 

Appeal  from  the  District  Court  of  Brown.  Tried  below  before  Hon. 
John  W.  Goodwin. 

0,  N.  Harrison,  for  appellant 

Jenkins  d  McCartney,  for  appellee. 

EIDSON,  Associate  Justice. — ^We  adopt  the  statement  of  the  natnrt 
and  result  of  suit  contained  in  appellant's  brief ^  which  is  as  follows: 

"This  was  a  proceeding  by  habeas  corpus,  instituted  by  appellant  to 
recover  the  custody  of  Clara  Essie  Plahn  (hereinafter  called  Essie),  ap- 
pellant's child,  a  girl  about  8  years  of  age,  and  resulted  in  a  judgment 
in  favor  of  appellees  denying  appellant's  right,  and  awarding  the  custody 
of  said  child  to  appellees,  her  maternal  grandparents.  The  writ  was 
granted  in  vacation  and  hearing  set  for  October  30,  1903,  but  the  case 
was  not  tried  until  January  25,  1904,  in  term  time.  The  trial  court 
filed  findings  of  fact  and  conclusions  of  law  January  30,  1904.  Ap- 
pellant excepted  to  said  findings  and  conclusions  and  the  judgment  en* 
tered  thereon,  and  gave  notice  of  appeal  to  this  court  on  January  30, 
1904,  and  had  such  exceptions  and  notice  entered  of  record.  Counsel 
having  failed  to  agree,  the  court  prepared  and  filed  a  statement  of  facts 
February  15,  1904.  Appellant  filed  appeal  bond  February  19,  1904; 
assignment  of  errors  April  11,  1904;  and  has  brought  the  record  to  this 
court  for  review. 

"Appellant  alleged  that  he  was  the  father  of  the  child;  that  at  the 
death  of  its  mother  it  was  only  5%  years  of  age,  and  on  account  of  its 
tender  years  and  his  inability  to  properly  care  for  it,  passed  it  into  the 
custody  of  appellees;  that  ne  is  now  married  and  has  a  good  wife,  h 
home,  and  is  able  to  and  will  properly  raise,  care  for  and  educate  his 
child,  if  the  custody  is  awarded  to  him,  etc. 

"Appellees  answered,  alleging  among  other  things  a  written  contract 
between  them  and  appellant  giving  them  the  custody  of  Essie;  that  ap- 
pellant was  an  unfit  person  to  have  the  custody  and  raising  of  Essie, 
because  his  reputation  for  honesty  and  truth  and  veracity  in  the  neigh- 
borhood where  he  lived  was  bad,  etc. 

"Appellant  replied  by  general  and  specific  exceptions,  general  denii 
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and  pleaded  that  the  contract  was  procured  by  frauds  and  had  been 
breached  by  appellees,  and  was  void  on  grounds  of  public  policy,  etc. 
All  of  appellants  exceptions  but  the  one  contained  in  paragraph  (3) 
of  his  second  supplemental  petition  were  overruled,  to  which  he  ex- 
cepted/' 

The  court  below  filed  findings  of  fact  and  conclusions  of  law,  which 
are  as  follows : 

''1.  That  relator  is  the  father  of  Essie  Plahn,  the  mother  of  Essie 
having  died  on  or  about  the  20th  day  of  May,  1901,  Essie  being  the 
only  fruit  of  said  marriage,  and  at  that  time  about  5^  years  old,  and 
a  female. 

"2.    That  respondents  are  the  maternal  grandparents  of  Essie  Plahn. 

"3.  That  on  her  deathbed  the  mother  of  Essie  Plahn  requested  of 
relator  and  he  agreed  to  deliver  Essie  to  her  maternal  grandparents  to 
be  by  them  reared,  and  pursuant  to  said  agreement,  relator  did  at  the 
grave  of  the  mother  deliver  Essie  to  said  grandparents,  and  shortly  after 
made  and  entered  into  the  following  agreement  with  them  relative  to 
said  child,  to  wit: 

**  ^The  State  of  Texas,  Brown  County.  Know  all  men  by  these  pres- 
ents, that  whereas,  my  wife,  Jessie  E.  Plahn,  is  now  deceased,  leaving 
surviving  her  an  infant  daughter,  to  wit,  Clara  Essie  Plahn,  aged  five 
years;  and  whereas  I,  E.  W.  Plahn,  of  Mills  County,  Texas,  surviving 
husband  of  said  Jessie  Plahn,  deceased,  and  father  of  said  Clara  Essie, 
deem  it  to  the  best  interest  of  said  Clara  Essie  that  she  should  be  raised 
by  her  grandfather  and  grandmother,  to  wit,  J.  H.  and  M.  J.  Dribred, 
of  Mills  County,  Texas,  the  father  and  mother  of  said  Jessie  Plahn,  de- 
ceased; and  whereas,  the  said  J.  H.  and  M.  J.  Dribred  are  willing  to 
assume  the  care,  custody  and  support  of  said  Clara  E.  Plahn  during  her 
minority;  Now,  therefore,  I,  the  said  E.  W.  Plahn,  having  in  consid- 
eration her  welfare  and  best  interest,  and  in  consideration  of  the  care 
and  trouble  and  expense  to  be  incurred  by  the  said  J.  H.  Dribred  and  M. 
J.  Dribred  in  the  premises,  do  hereby  relinquish  to  the  said  J.  H.  and 
M.  J.  Dribred,  and  to  the  survivor  of  them,  all  of  my  right  of  the  care, 
custody  and  control  of  said  Clara  E.  Plahn  during  her  minority,  and  do 
hereby  appoint  the  said  J.  H.  and  J.  M.  Dribred  and  the  survivor  of 
them  the  guardian  of  the  person  of  said  Clara  Essie  Plahn  during  her 
minority,  with  all  the  right,  authority  and  control  that  I  have,  as  the 
father  of  said  Clara  E.  Plahn;  to  have  the  care,  custody,  management 
and  control  of  the  said  Clara  E.  Plahn  during  her  minority,  as  fully  as 
the  same  is  invested  in  me  by  law  as  her  father.  It  is  expressly  imder- 
stood  that  the  said  J.  H.  and  M.  J.  Dribred  are  not  to  take  any  other 
child  to  raise  unless  an  emergency  shall  arise,  rendering  it  necessary 
for  them  to  do  so. 

'^TVitness  my  hand  this  27th  day  of  May,  1901.  (Signed)  E.  W. 
Plahn.' 

*The  above  was  duly  acknowledged  before  E.  W.  Henley,  a  notary 
public  of  Brown  County,  by  said  E.  W.  Plahn,  May  27,  1901. 
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*'That  at  the  time  said  agreement  was  made  it  was  the  contemplation 
of  the  contracting  parties  that  relator  would  visit  Essie  and  have  her 
visit  him. 

"4.  That  at  the  time  the  aforesaid  agreement  was  made  and  entered 
into  respondents  had  in  their  charge  and  had  agreed  to  rear,  in  fact  had 
adopted  another  grandchild,  which  they,  in  consideration  of  getting 
Essie,  agreed  to  surrender  to  its  parents  and  which  they  did  surrender 
to  its  parents  shortly  after  taking  charge  of  Essie. 

"5.  That  at  the  time  respondents  took  charge  of  Essie  she  was  about 
5^  years  of  age,  and  that  they  have  since  had  charge  of  her,  and  that 
they  are  very  much  attached  to  the  child  and  the  child  to  them.  That 
they  have  no  children  living  with  them,  their  children  all  being  of  age 
and  living  to  themselves. 

"6.  That  at  the  time  respondents  took  Essie  they  lived  on  their  farm, 
some  twenty  miles  from  Brownwood,  and  for  the  purpose  of  educating 
said  child  and  giving  it  better  advantages  in  other  respects,  they  rented 
their  farm  and  moved  to  the  city  of  Brownwood,  where  they  bought  prop- 
erty and  now  reside.  That  since  locating  in  Brownwood  Essie  had  been 
in  school,  and  has  had  church  and  Sunday  school  advantages  and  social 
and  intellectual  surroundings  and  atmosphere,  such  as  she  could  not 
have  had  in  the  country  with  either  relator  or  respondents. 

"7.  That  Essie  prefers  to  remain  with  her  grandparents  and  does 
not  wish  to  return  to  her  father,  and  that  her  grandparents  desire  to 
keep  her. 

"8.  That  Essie  was  the  only  child  of  her  parents  and  was  tenderly 
cared  for  by  her  mother,  and  since  her  death  has  received  the  most 
loving  care  and  attention  from  her  grandparents,  in  whose  charge  she 
has  been,  and  therefore  now  requires  such  attention  and  care,  and  will 
require  such  for  several  years,  and  until  old  enough  to  somewhat  think 
and  act  for  herself/ 

"9.  That  respondents  own  620  acres  of  land,  upon  which  there  is  a 
small  farm  and  some  pecan  trees,  worth  $4000;  that  the  land  rents  for 
$250  per  annum,  and  the  pecan  trees  produce  a  revenue  of  from  $20  to 
$50  per  annum,  owing  to  the  crop  of  nuts  produced ;  that  they  own  two 
dwelling  houses  in  the  city  of  Brownwood,  worth  $1300,  one  of  which 
they  occupy  and  the  other  they  rent,  receiving  $8  per  month  therefor; 
that  their  taxes  are  about  $20  per  annum  on  all  their  property,  the 
above  being  all  their  estate  except  their  household  furniture. 

"I  find  that  the  income  of  respondents  is  sufficient  to  maintain  them 
and  Essie  in  reasonably  comfortable  manner,  by  proper  economy,  and 
that  respondents  are  economical  people. 

"That  re?  pond  en  ts  have  no  income,  except  as  above,  and  are  engaged 
in  no  business.  That  J.  H.  Dribred  is  64  years  of  age  and  his  wife  i8- 
60 years  of  age,  and  both  of  them  in  reasonably  good  health  for  their 
age. 

"10.  T  find  that  relator,  a  little  over  four  months  after  the  death 
of  the  mother  of  Essie,  married  again,  and  that  by  his  present  wife  he 
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has  one  child,  a  girl  about  18  months  of  age;  that  at  the  time  of  this 
marriage  he  had  known  the  woman  he  married  one  month,  and  she  at 
that  time  knew  relator  was  indicted  for  theft  of  sheep,  but  did  not  believe 
him  guilty.  That  relator  was,  upon  trial  of  said  charge  upon  the  merits, 
promptly  acquitted  by  a  jury. 

"11.  That  relator's  second  wife  is  a  woman  of  kind,  friendly  dis- 
position, fond  of  children  and  a  fairly  good  housekeeper.  That  she 
was  reared  without  a  mother  and  expresses  her  desire  to  have  Essie  live 
with  her  and  to  have  the  care  of  her,  and  to  have  her  reared  with  her 
half  sister,  so  that  they  will  know  and  love  each  other  as  sisters.  That 
she  is  used  to  economy  and  frugal  by  reason  thereof. 

'^12.  That  relator  owns  a  tract  of  700  acres  of  land,  100  acres  of 
which  is  in  cultivation.  That  upon  this  tract  he  resides  and  has  a  good, 
substantial  residence  of  four  rooms ;  a  good  bam  and  other  conveniences 
for  farm  life,  and  all  better  than  the  average  farmer  of  this  section  of 
country,  and  that  he  lives  as  well  as  the  usual  nm  of  farmers  in  this 
section,  and  provides  as  well  for  his  family.  That  this  property  is  worth 
$6000,  and  is  incumbered  for  $1600  not  yet  due,  drawing  8  per  cent 
interest;  that  he  has  about  $2000  worth  of  stock  and  personal  property; 
that  he  owes  miscellaneous  debts  to  the  amount  of  $2000,  and  which 
draw  interest  at  the  rate  of  8  per  cent  per  annum.  That  he  owns  a  half 
interest  in  about  1400  acres  of  land,  400  of  which  is  in  cultivation,  which 
cost  $14,000.  That  $1000  of  the  purchase  money  on  said  land  has  been 
paid,  and  the  balance  is  due  and  payable  as  follows:  $3000  about  one 
year  from  date  of  this  trial;  $5000  due  five  years,  and  $5000  due  ten 
years  from  last  named  date,  and  all  drawing  8  per  cent  interest  from  date 
of  purchase,  and  all  secured  by  a  vendor's  lien  on  the  land. 

'^hat  he  and  the  co-owner  of  said  tract  are  preparing  to  irrigate  the 
400-acre  farm  from  the  Colorado  River  by  pumping  the  water,  and  to 
that  end  have  very  recently  purchased  and  placed  on  the  land  the  neces- 
sary machinery,  and  are  preparing  to,  but  so  far  have  not  irrigated  the 
land,  and  to  what  extent,  if  at  all,  the  attempt  will  succeed  is  not  known. 
That  said  1400  acres  of  land  is  worth  $15  per  acre. 

"13.  I  find  that  the  relator  resides  on  the  Colorado  Eiver,  in  San 
Saba  County,  Texas,  about  twenty  miles  from  Brownwood;  that  he 
resides  in  a  sparsely  settled  country,  the  nearest  school  being  four  or  five 
miles  from  his  residence,  and  the  nearest  church  being  about  the  same 
distance.  That  relator  has  a  married  brother  living  near  Indian  Creek, 
a  country  postoflBce,  and  there  is  a  public  school  and  a  church,  said  post- 
oflBce  being  only  a  few  miles  from  relator's  residence. 

"14.  I  find  that  relator  is  an  industrious,  energetic  young  man,  dis- 
posed to  speculate.  That  he  is  a  farmer,  and  will  naturally  have  to  de- 
pend upon  farming  for  a  living  and  to  meet  his  obligations,  and  that 
for  the  next  ^ye  or  six  years  he  will,  owing  to  his  obligations  and  the  in- 
terest he  will  have  to  meet,  have  to  give  his  exclusive  attention  to  busi- 
ness, and  that  he  can  not  reasonably  hope  to  have  either  spare  cash  or 
time,  and  that  he  will  not  in  all  probability  be  able,  if  so  disposed,  to 
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send  Essie  oflE  to  school  or  to  give  her  advantages  equal  to  those  she  now 
enjoys  with  her  grandparents. 

"15.  I  find  that  relator  is  not  by  nature  an  affectionate  man,  and 
could  not  and  would  not  bestow  upon  Essie  that  love  and  attention  to 
which  she  has  all  her  life  been  accustomed;  that  relator's  wife  is  a 
stranger  to  Essie,  they  having  only  the  most  casual  acquaintance,  and 
that  the  wife  of  relator  being  a  young  woman  with  only  one  child,  would 
not  and  could  not  take  the  place  of  mother  to  Essie  as  her  grandmother 
does.  / 

"16.  I  find  that  relator's  general  reputation  for  truth  and  veraci^ 
in  the  neighborhood  where  he  resides  is  bad.  That  this  reputation  is 
largely,  if  not  entirely,  due  and  owing  to  his  failure,  at  a  time  when 
financially  embarrassed,  to  keep  his  word  with  reference  to  paying  his 
creditors,  this  being  about  and  prior  to  the  time  Essie's  mother  died. 

"17.  That  relator's  general  reputation  for  honesty  in  the  community 
where  he  lives  is  bad. 

"18.  That  a  short  time  after  the  death  of  Essie's  mother,  the  re- 
spondent, J.  H.  Dribred,  who  theretofore  had  been  on  the  appearance 
bond  of  relator,  without  notice  to  him  gave  him  up,  he  at  once  giving 
another  bond,  and  that  respondent,  who  was  surety  for  relator  on  two 
notes,  also  notified  the  holders  of  said  notes  that  he  wished  them  to  col- 
lect the  notes  by  suit  or  otherwise  when  due.  That  relator  was  at  this 
time  financially  pressed.  That  since  the  above  incident  tlje  relations 
between  relator  and  respondents  have  been  strained,  and  that  the  feeling 
between  them  is  not  kind,  but  the  reverse. 

"19.  That  respondents,  since  getting  Essie,  have  never  objected  to 
relator  calling  to  see  her,  but  have  objected  to  him  taking  her  home  with 
him,  or  from  their  possession  and  custody,  because  they  were  afraid  he 
would  keep  her. 

"20.  I  find  that  both  relator  and  his  wife  are  members  of  the  church 
and  attend  church.  That  he  is  intelligent  and  of  good  appearance  and 
bearing. 

"21.    That  respondents  have  not  legally  adopted  Essie. 

"22.  I  find  that  relator  desires  the  custody  of  the  child  and  believes 
that  her  affection  for  him  is  being  alienated,  but  I  find  that  this  belief 
grows  out  of  the  feeling  existing  between  relator  and  respondents,  and 
is  not  based  on  anything  done  or  said  by  respondents  to  alienate  the 
child's  affections,  they  having  neither  done  or  said  anything  to  cause 
the  child  to  lose  respect  for  her  father  or  to  lessen  her  affection  for  him. 

"23.  I  find  that  respondents  did  not  advise  relator  of  their  intention 
to  remove  to  Brownwood  with  the  child,  or  their  purpose  in  making 
the  change. 

"24.  I  find  that  a  majority  of  the  character  witnesses  against  relator 
are  his  neighbors,  and  live  in  San  Saba  County,  just  over  the  river  from 
Brown  County,  Texas,  and  voluntarily  came  to  court  to  testify. 

"From  the  foregoing  conclusions  of  fact  I  conclude  that,  notwith- 
standing the  legal  rights  of  relator  to  his  child,  the  welfare  of  the  child 
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18  and  shonid  be  superior  to  his  legal  rights  and  that  its  welfare  and 
happiness  will  be  better  guarded  and  guaranteed^  for  the  present  at 
least  (any  change  in  status  of  parties  being  a  ground  for  reopening  the 
question),  by  leaving  it  in  the  custody  of  respondents,  and  it  is  adjudged 
accordingly/' 

We  find  that  there  is  evidence  in  the  record  to  support  the  findings 
of  fact  of  the  court  below,  and  hold  that  it  did  not  err  in  its  conclusions 
of  law,  based  upon  such  facts. 

Appellant's  twelfth  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  his  special  exception  to  appellees*  answer  filed  in 
the  case.  We  are  of  opinion  that  in  this  character  of  case  the  answer 
of  appellees  was  suflBcient  and  not  subject  to  appellant's  exception. 
Corrie  v.  Corrie,  4  N.  W.  Rep.,  213;  Eichards  v.  Collins,  17  Atl. 
Eep.,  831. 

It  seems  that  the  authorities  of  this  State  and  other  States  are  practi- 
cally uniform  in  holding  that  in  a  contest  for  the  custody  of  a  minor, 
that  person  is  entitled  to  such  custody  in  whose  custody  the  interest  and 
welfare  of  the  child  would  be  best  promoted.  In  other  words,  the  interest 
of  the  child  is  the  paramount  consideration  in  determining  who  is  best 
entitled  to  its  custody.  Legate  v.  Legate,  87  Texas,  248;  State  v. 
Deaton,  93  Texas,  243 ;  Weir  v.  Marley,  99  Mo.,  484.  The  court  below 
concluded  that  the  interest  and  welfare  of  the  minor  would  be  best  sub- 
served by  such  minor  remaining  in  the  custody  of  respondents  (ap- 
pellees), and  we  are  of  opinion  that  there  was  no  error  in  such  conclusion. 

Without  discussing  appellant's  various  assignments  of  error  in  detail, 
we  are  of  opinion  none  of  them  is  well  taken.  There  being  no  error 
pointed  out  in  the  record,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 
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Houston  &  Texas  Central  Railroad  Company  v.  J.  A.  Mayes. 

Decided  October  19,  1904. 

Irf— Interstate  Commerce— Failure  to  Furnish  Care^Penalty. 

Articles  4497-4500.  Revised  Statutes,  providinsr  a  penalty  for  failure  to 
furnish  cars  for  transporting:  property  on  demand  therefor,  as  applied  to  an 
interstate  shipment,  are  a  proper  exercise  of  police  power  by  the  State  and 
not  invalid  as  a  State  regulation  of  commerce  between   the  States. 

2w — Application  for  Cars. 

Application  to  a  railway  asent  to  furnish  cars  held  to  be  a  sufficient  com- 
pliance by  the  shipper  with  article  4497,  Revised  Statutes. 

3. — Delay  in  Shipment. 

Pleading  and  evidence  held  to  Justify  submission  of  issue  as  to  liability 
of  railway  for  delay  in  receiving  and  shipping  cattle. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  Hon. 
Clarence  Martin. 

S.  R.  Fisher  and  J.  H,  Tallichet,  for  appellant. 

McLean  &  Spears,  for  appellee. 

EIDSOX,  Associate  Justice. — This  is  an  action  brought  by  the  ap- 
pellee, J.  A.  Mayes,  against  the  appellant,  the  Houston  &  Texas  Central 
Railroad  Company,  to  recover  a  penalty  of  $425  for  the  alleged  failure 
of  appellant  to  furnish  seventeen  stock  cars  demanded  in  writing  by  ap- 
pellee, who  at  the  same  time  tendered  the  appellant  one-fourth  of  the 
freight  charges,  for  the  purpose  of  making  a  shipment  of  live  stock  from 
Llano,  Texas,  to  Red  Rock,  0.  T. ;  and  also  to  recover  of  defendant  $1875, 
damages  alleged  to  have  been  sustained  by  his  cattle  on  account  of  a 
delay  of  one  day  at  Llano  waiting  for  cars,  of  a  stampede  of  said  cattle 
in  the  pens  at  Llano,  and  of  alleged  negligence  of  appellant  in  trans- 
porting said  cattle  from  Llano  to  Lampasas,  the  end  of  its  line  en  route 
to  Red  Rock. 

There  was  a  trial  before  a  jury  on  January  16,  1904,  which  resulted 
in  a  verdict  and  judgment  for  appellee  for  $425  as  a  penalty,  and  $500 
damages  to  his  said  cattle. 

All  of  appellant's  assignments  of  error,  except  the  eighth  and  ninth, 
raise  and  relate  to  the  question  that  articles  4497  to  4500,  inclusive,  of 
the  Revised  Statutes  of  Texas  attempt  to  regulate  interstate  commerce, 
and  are  therefore  in  contravention  of  the  Constitution  of  the  United 
States.     The  articles  referred  to  are  as  follows: 

"Art.  4497.  When  the  owner,  owners  or  managers  of  any  freight  of 
^my  kind  shall  make  application  in  writing  to  the  superintendent  or  per- 
son in  charge  of  transportation,  to  any  railway  company  operating  a 
line  at  the  point  the  cars  are  desireS  upon  which  to  ship  any  freight, 
it  shall  be  the  duty  of  such  railway  company  to  supply  the  number  of 
cars  required  at  the  point  indicated  in  the  application  within  a  reason- 
able time,  not  to  exceed  six  days  from  the  receipt  thereof,  and  shall  fur- 
nish such  cars  to  the  persons  applying  therefor  in  the  order  applied  for, 
without  giving  preference  to  any  person. 
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*^Art  4498.  Said  application  for  cars  shall  state  the  number  of  cars 
•desired,  the  place  at  which  they  are  desired,  and  the  time  they  are  de- 
sired; provided  that  the  place  designated  shall  be  at  some  station  or 
switch  on  the  railroad. 

"Art.  4499.  When  cars  are  applied  for  under  the  provisions  of  this 
•chapter,  if  they  are  not  furnished,  the  railway  company  so  failing  to 
furnish  them  shall  forfeit  to  the  party  or  parties  so  applying  for  them 
the  sum  of  $25  per  day  for  each  car  failed  to  be  furnished,  to  be  re- 
covered in  any  court  of  competent  jurisdiction,  and  all  actual  damages 
that  such  applicant  may  sustain. 

"Art.  4600.  Such  applicant  shall  at  the  time  of  applying  for  such 
t;ar  or  cars  deposit  with  the  agent  of  such  company  one-fourth  of  the 
amount  of  the  freight  charge  for  the  use  of  such  cars  unless  the  said 
road  shall  agree  to  deliver  said  cars  without  such  deposit,  and  said  ap- 
plicant shall  within  forty-eight  hours  after  such  car  or  cars  have  been 
delivered  and  placed  as  hereinbefore  provided;  it  shall  be  the  duty  of 
the  applicant  to  fully  load  the  same,  and  upon  failure  to  do  so,  he  shall 
forfeit  and  pay  to  the  company  the  sum  of  $25. for  each  car  not  used. 
And  if  the  said  applicant  shall  not  use  such  cars  so  ordered  by  him,  and 
shall  so  notify  the  said  company  or  its  agent,  he  shall  forfeit  and  pay 
to  the  said  railroad  company  in  addition  to  the  penalty  herein  pre- 
scribed the  actual  damages  that  such  company  may  sustain  by  the  said 
failure  of  the  applicant  to  use  said  cars.^^ 

The  principle  involved  in  the  contention  of  appellant  was  settled 
against  appellant  by  the  decision  of  our  Supreme  Court  in  Gulf  C.  & 
S.  F.  Ry.  Co.  V.  Dwyer,  75  Texas,  572.  In  that  case  a  similar  statute, 
which  reads  as  follows:  "That  any  railroad  company,  its  officers, 
agents  or  employes,  that  shall  refuse  to  deliver  to  the  owner,  agent  or 
consignee  any  freight,  goods,  wares  and  merchandise  of  any  kind  or 
character  whatever,  upon  the  payment  or  tender  of  payment  of  the 
freight  charges  shown  by  the  bill  of  lading,  the  said  railroad  company 
shall  be  liable  in  damages  to  the  owner  of  said  freight,  goods,  wares  or 
merchandise  to  an  amount  equal  to  the  amount  of  freight  charges  for 
every  day  said  freight,  goods,  wares  and  merchandise  is  held  after  pay- 
ment or  tender  of  the  charges  due  as  shown  by  the  bill  of  lading,  to  be 
recovered  in  any  court  of  competent  jurisdiction,"  was  assailed  as  being 
an  attempt  to  regulate  interstate  commerce,  and  therefore  in  contra- 
vention of  the  United  States  Constitution.  In  passing  upon  the  ques- 
tion involved,  the  court  say: 

"The  statute  we  have  under  consideration,  like  every  other  law  which 
gives  a  remedy  to  the  shipper  against  the  carrier  for  a  violation  of  his 
contract,  does  in  some  remote  degree  affect  interstate  commerce  when 
applied  to  a  contract  of  carriage  from  one  State  to  another.  But  it 
imposes  no  tax ;  it  neither  fixes  nor  regulates  any  rates ;  it  makes  no  dis- 
crimination between  commerce  wholly  within  the  State  and  that  be- 
tween the  State  and  other  States;  it  imposes  no  duty  upon  any  carrier 
not  already  imposed  by  the  common  law.     It  applies  to  all  railroad 
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companies  in  the  State^  and  to  all  contracts  of  carriage  alike^  and  merelj 
provides  a  penalty  for  the  purpose  of  enforcing  a  compliance  with  an 
obligation  which  already  existed  at  common  law.  In  respect  of  the 
question  before  us  the  statute  is  not  distinguishable  from  any  other  law 
affording  a  remedy  for  the  breach  of  a  contract  of  carriage  of  goods  be- 
tween two  States.  We  conclude  that  the  statute  was  a  proper  exercise 
of  the  police  power  reserved  to  the  State,  and  is  therefore  valid.''  Id., 
681. 

The  following  cases  decided  by  the  Supreme  Court  of  the  United 
States  support  the  doctrine  laid  down  in  the  Dwyer  case,  supra:  Chi- 
cago M.  &  S.  P.  Ry.  Co.  V.  Solan,  169  TJ.  S.,  133 ;  Richmond  &  A.  Rv. 
Co.  V.  R.  A.  Patterson  Tobacco  Co.,  169  U.  S.,  311;  Missouri  K.  &  T. 
Ry.  Co.  V.  McCann,  174  U.  S.,  580 ;  Western  U.  Tel.  Co.  v.  Con.  Pub- 
lishing Co.,  181  U,  S.,  92.  And  we  hold,  as  held  in  the  Dwyer  case, 
that  the  articles  of  the  statute  under  consideration  are  a  proper  exer- 
cise of  the  police  power  reserved  to  the  State,  and  are  therefore  valid. 

The  eighth  assignment  of  error  complains  of  the  verdict  of  the  jury 
in  that  it  is  contrary  to  the  law  and  to  the  evidence  in  awarding  plain- 
tiff $425  as  a  penalty  for  defendant's  failure  to  furnish  cars,  because 
plaintiff's  demand  for  cars  is  not  in  conformity  with  the  statute.  Plain- 
tiff's application  for  cars  was  as  follows : 

'Tilano,  Texas,  April  9,  1903.— Mr.  E.  W.  Tarrence,  Agent  H.  &  T. 
C.  R.  R.  Co.,  Llano,  Texas:  Dear  Sir. — For  the  purpose  of  making 
a  shipment  of  cattle  from  Llano,  Texas,  to  Red  Rock,  0.  T.,  I  desire 
17  stock  cars  at  Llano,  Texas,  on  the  20th  day  of  April,  A.  D.  1903.  I 
herewith  tender  you  one-fourth  of  the  amount  of  the  freight  charges  for 
the  use  of  said  ears.     Very  truly  yours,  J.  A.  Mayes." 

This  application  was  in  writing  and  was  presented  to  the  local  agent 
of  appellant  April  D,  1903,  and  at  the  same  time  one-fourth  of  the  freight 
charges  deposited  with  said  agent.  We  are  of  opinion  that  said  appli- 
cation is  in  substantial  conformity  with  the  statute,  and  that  said  as- 
signment is  not  well  taken. 

Appellant  in  its  ninth  assignment  of  error  complains  of  the  fourth 
paragraph  of  the  court's  charge,  alleging  that  the  same  is  an  incorrect 
and  inaccurate  presentation  of  the  law,  and  under  said  assignment  sub- 
mits the  proposition  that  the  court  erred  in  said  paragraph  because  the 
same  submits  to  the  jury  the  issue  whether  or  not  defendant  was  guilty 
of  an  unreasonable  and  negligent  delay  in  receiving  and  accepting 
plaintiff's  cattle  when  tendered  to  it,  because  there  was  no  pleading 
and  no  evidence  raising  said  issue.  We  are  of  opinion  that  this  conten- 
tion of  appellant  is  not  sustained  by  the  record.  In  our  opinion  there 
are  sufficient  allegations  in  the  petition,  and  there  is  sufficient  proof  in 
the  record  to  authorize  the  instruction  complained  of;  and  therefore  we 
overrule  said  assignment. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 

affirmed. 

Aifirmed, 
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ON  MOTION  FOR  REHEARING. 


EIDSON,  Associate  Justice. — In  the  original  opinion  in  this  cage, 
in  quoting  the  provisions  of  the  law  requiring  railroad  companies  to 
furnish  cars  upon  application  therefor  by  any  shipper  of  freight,  articles 
4497  and  4500  were  quoted  as  contained  in  the  Eevised  Statutes  of  1895. 
Since  writing  that  opinion  the  writer  thereof,  has  discovered  that  the 
above  articles  were  amended  by  the  Twenty-sixth  Legislature  (Acts  of 
1899,  page  67)  eo  as  to  read  as  follows : 

'^Article  4497.  When  the  owner,  manager  or  shipper  of  any  freight 
of  any  kind  shall  make  application  in  writing  to  any  superintendent, 
agent  or  other  person  in  charge  of  transportation,  to  any  railway  com- 
pany, receiver  or  trustee  operating  a  line  of  railway  at  the  point  the 
cars  are  desired  upon  which  to  ship  any  freight,  it  shall  be  the  duty  of 
such  railway  company,  receiver,  trustee  or  other  person  in  charge  thereof, 
to  supply  the  number  of  cars  so  required  at  the  point  indicated  in  the 
application  within  a  reasonable  time  thereafter,  not  to  exceed  six  days 
from  the  receipt  of  such  application,  and  shall  supply  such  cars  to  the 
persons  so  applying  therefor,  in  the  order  in  which  such  applications  are 
made,  without  giving  preference  to  any  person ;  provided,  if  the  appli- 
cation be  for  ten  cars  or  less,  the  same  shall  be  furnished  in  three  days ; 
and  provided,  further,  that  if  the  application  be  for  fifty  cars  or  more, 
the  railway  company  may  have  ten  full  days  in  which  to  supply  the 
cars. 

''Article  4500.  Such  applicant  shall,  at  the  time  of  applying  for 
such  car  or  cars,  deposit  with  the  agent  of  such  company  one-fourth  of 
the  amoimt  of  the  freight  charges  for  the  use  of  such  cars,  unless  the  said 
road  shall  agree  to  deliver  said  cars  without  such  deposit.  And  such  ap- 
plicant shall,  within  forty-eight  hours  after  such  car  or  cars  have  been 
delivered  and  placed  as  hereinbefore  provided,  fully  load  the  same,  and 
upon  failure  to  do  so,  he  shall  forfeit  and  pay  to  the  company  the  sum 
of  twenty-five  dollars  for  each  car  not  used ;  provided  that  where  appli- 
cations are  made  on  several  days,  all  of  which  are  filled  upon  the  same 
day,  the  applicant  shall  have  forty-eight  hours  to  load  the  car  or  cars 
furnished  on  the  next  application,  and  so  on ;  and  the  penalty  prescribed 
shall  not  accrue  as  to  any  car  or  lot  of  cars  applied  for  on  any  one  day, 
until  the  period  within  which  they  may  be  loaded  has  expired.  And  if 
the  said  applicant  shall  not  use  such  cars  so  ordered  by  him,  and  shall 
so  notify  the  said  company  or  its  agent,  he  shall  forfeit  and  pay  to  the 
said  railroad  company,  in  addition  to  the  penalty  herein  precribed,  the 
actual  damages  that  such  company  may  sustain  by  the  said  failure  of  the 
applicant  to  use  said  cars." 

And  desiring  that  the  law  applicable  to  the  case  should  be  correctly 
quoted  in  said  opinion,  that  part  of  the  original  opinion  in  this  case 
which  quotes  said  articles  4497  and  4500  as  contained  in  the  Eevised 
Statutes  is  eliminated,  and  the  quotation  of  said  articles  as  amended  by 
the  Act  of  1899  and  given  above  is  substituted  therefor. 

36  (Mv.     oH. 
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The  motion  for  rehearing  presents  the  same  questions  as  were  ooa- 
sidered  and  passed  upon  in  the  original  opinion,  and  we  find  no  reason 
for  reversing  our  rulings  then  made.  The  motion  for  rehearing  is  over- 
ruled. 

Motion  ovomded. 

Delivered  November  23,  1904. 

Writ  of  error  refused  January  12,  1906. 
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W.  M.  Edwards  v.  Claus  Anderson. 

Decided  October  19,  1904. 

Irf^Landlord's  Lien— Subtenant. 

A  landlord  has  by  the  statute  a  lien  upon  all  products  grown  on  his  farm, 
whether  raised  by  himself,  his  tenant,  or  the  subtenant  or  assignee  of  the 
latter,  and  whether  he  did  or  did  not  consent  to  subletting. 

2d — Evidence— Exemplary  Damages. 

Declarations  of  tenants  as  to  intentions  or  plans  for  beating  his  landlord 
out  of  his  rent  are  properly  admitted  on  the  issue  whether  the  distress  war- 
rant was  lawfully  sued  out,  though  not  made  to  or  in  the  presence  of  the 
landlord. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon. 
Jas.  B.  Hamilton. 

The  evidence  of  witness  Shelton  related  to  a  conversation  with  Foes- 
selman  made  before  the  distress  warrant  was  sued  out  and  not  in  pres- 
ence of  Anderson,  declaring  his  intention  and  plans  to  beat  Anderson  out 
of  the  rent,  and  was  limited  by  the  charge  to  its  bearing  on  the  question 
whether  the  distress  warrant  was  lawfully  sued  out. 

John  Dowell,  for  appellant. 

Sandbo  &  Shelton,  for  appellee. 

KEY,  Associate  Justice. — Appellant  sued  appellee  for  the  value  of 
certain  personal  property,  alleged  to  have  been  unlawfully  converted  by 
appellee.  Appellant  also  sought  to  recover  exemplary  damages,  alleging 
that  appellee  had  acted  willfully,  maliciously,  without  any  right  or 
probable  cause  therefor,  and  with  deliberate  intent  and  avowed  purpose 
to  inflict  upon  appellant  gross  oppression  and  injustice. 

The  appellee  filed  a  general  denial  and  a  special  answer  not  necessary 
to  be  set  out  here.  The  case  was  submitted  to  a  jury  and  verdict  and 
judgment  rendered  for  the  appellee. 

The  undisputed  testimony  shows  that  one  Foesselman  had  rented  a 
farm  belonging  to  the  appellee ;  that  Foesselman  had  entered  into  a  con- 
tract with  the  appellant  under  which  the  appellant  cultivated  a  portion 
of  the  farm;  that  appellee  sued  Foesselman  for  the  rent  of  the  farm 
and  sued  out  a  distress  warrant,  which  was  levied  upon  a  portion  of  the 
crops  raised  thereon,  including  the  property  in  controversy  in  this  suit. 

Unless  he  had  waived  it,  the  appellee  had  a  landlord's  lien,  created  by 
statute,  on  all  the  products  grown  upon  his  farm,  whether  raised  by 
Foesselman  or  Edwards,  and  whether  Edwards  was  a  subtenant  or  as- 
signee under  Foesselman,  and  whether  appellee  did  or  did  not  consent 
for  Foesselman  to  sublet  to  appellant.  Forrest  v.  Dumell,  86  Texas, 
647.  This  was  the  view  taken  by  the  trial  court,  and  that  issue  was 
properly  submitted  to  the  jury.  Anderson  testified  that  he  not  only  did 
not  waive  his  lien  as  to  the  crops  raised  by  Edwards  and  did  not  consent 
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to  the  contract  between  Foesselman  and  Edwards^  but  that  he  had  no 
knowledge  of  the  fact  that  Edwards  had  rented  from  Foesselman,  nor 
made  a  crop  on  the  land,  until  after  the  distress  warrant  was  issued 
and  levied.    His  evidence  supports  the  verdict  of  the  jury. 

In  view  of  the  charges  made  in  the  plaintiff's  petition,  seeking  to  re- 
cover exemplary  damages,  and  the  action  of  the  trial  court  in  limiting 
the  testimony,  we  hold  that  no  error  was  committed  in  receiving  the 
testimony  of  the  witness  Shelton  complained  of  in  appellant's  brief. 

We  do  not  believe  that  the  jury  were  misled  by  the  court's  charge> 
and  hold  that  that  charge,  in  connection  with  the  special  charge  given 
at  appellant's  request,  fairly  and  correctly  submitted  the  case  to  the 
jury. 

All  the  assignments  of  error  are  overruled  and  the  judgment  is  af-^ 
£rmed. 

Affirmed, 


•^ 
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M.  E.  GuiNN  V.  W.  F.  Ames. 

Decided  October  19,  1904. 

1^— Contract— Fraud— Cancellatiorv— Waiver. 

A  recital  in  the  Judgment  that  the  plaintiffs  supplemental  petition  was 
withdrawn  eliminated  the  issue  thereby  presented  of  ratification  and  waiver 
by  defendant  of  fraud  practiced  upon  him  in  procuring  the  contract  on  which 
suit  was  based,  that  being  a  fact  which  plaintiff  was  required  to  plead,  it 
relied  on,  though  delay  of  defendant  in  taking  steps  to  cancel  was  not. 

2. — Same — Damages. 

Delay  in  repudiating  a  contract  obtained  by  fraud,  though  preventing  Ita 
cancellation  by  the  party  defrauded,  will  not  in  all  cases  prevent  his  action 
for  damages,  which  may  be  recovered  without  cancellation. 

3^^~Sam6. 

One  defrauded  in  his  purchase  of  land  by  false  representations  as  to  its 
location,  may'  recover  damages,  though  electing  to  retain  the  land  or  pre- 
cluded by  his  conduct  from  canceling  the  trade. 

Appeal  from  the  District  Court  of  Comal.  Tried  below  before  Hon. 
L.  W.  Moore. 

F,  J,  Maier,  for  appellant. 

Fiset,  Miller  &  McClendon  and  E.  Z  Mast,  for  appellee. 

FISHER,  Chief  Justice. — The  recital  contained  in  the  judgment  of 
the  trial  court  to  the  effect  that  the  plaintiff  withdrew  his  first  supple- 
mental petition  and  all  the  allegations  of  the  same,  eliminated  the  issue 
of  ratification  and  waiver  of  the  fraud  and  deception  practiced  upon  the 
appellant  in  the  sale  of  the  land  in  question  to  him.  This  was  matter 
which  the  plaintiff  should  have  pleaded,  as  well  as  proven,  in  order  for 
it  to  form  the  basis  of  the  judgment  of  the  trial  court. 

The  trial  court  in  its  conclusions  of  law  states  that  the  defendant  is 
not  entitled  to  a  rescission  of  the  contract,  because  he  ratified  the  con- 
tract and  waived  the  fraud  and  deception,  if  there  was  any,  by  various 
acts,  after  he  discovered  the  discrepancy  in  the  location  of  the  land. 
The  court  further  follows  this  statement  with  another,  to  the  effect  that 
if  oil  had  been  found  on  the  land  in  question  the  appellant  would  have 
accepted  the  conveyance  without  complaint,  which  in  our  opinion  is 
immaterial,  and  further  concludes  that  he  did  not  at  a  proper  time 
manifest  his  purpose  to  repudiate  said  contract.  We  do  not  regard  the 
trial  amendment  filed  by  the  appellant  as  bringing  these  issues  into  the 
case;  and  in  our  opinion  the  averments  of  the  trial  amendment  upon 
this  subject  should  not  dispense  with  proper  pleadings  upon  the  part 
of  the  plaintiff  below,  if  he  desired  these  matters  to  become  an  issue  in 
the  case. 

The  findings  of  fact,  together  with  the  conclusions  of  law,  impress 
us  with  the  belief  that  the  trial  court  made  the  question  of  the  appel- 
lant's supposed  ratification  and  waiver  of  the  fraud  the  principal  ground 
upon  which  it  predicated  a  judgment  against  him.     The  last  portion 
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of  subdivision  1  of  the  oqnclusions  of  law^  to  the  effect  'that  the  appel- 
lant did  not  at  a  proper  time  manifest  his  purpose  to  repudiate  said 
contract/'  was  doubtless  a  matter  which  the  plaintiff  could  establish 
without  specially  pleading  the  fact,  for  parties  that  rely  upon  cancella- 
tion must  take  steps  to  rescind  or  repudiate  within  a  reasonable  time 
after  the  mistake  or  fraud  is  discovered ;  and  as  to  this  much  of  the 
finding,  we  think  it  is  an  issue  that  was  raised  by  the  pleadings.  But  it 
is  clear  from  the  findings  of  fact  that  the  court  did  not  predicate  its 
judgment  alone  upon  the  delay  of  the  appellant,  but  that  it  in  the  main 
relied  upon  the  acts  constituting  a  ratification  and  waiver  of  the  fraud 
and  deception,  if  any,  that  was  practiced  upon  the  appellant. 

Tht  second  conclusion  of  the  trial  court  is  as  follows :  '*He  [meaning 
the  appellant]  is  not  entitled  to  recover  or  have  set-off  on  his  cross- 
action  for  deceit,  for  the  same  reason  that  he  can  not  have  the  contract 
rescinded."  Of  course,  it  is  true  that  one  injured  by  the  fraud  of 
another  might  waive  the  same,  or  so  estop  himself  that  he  could  not 
recover,  even  for  the  damages  sustained,  as  well  as  recover  also  upon 
his  action  for  rescission.  But  if  the  court  meant  by  this  conclusion  to 
hold  that  a  party  who  has  been  damaged  by  the  fraud  of  another  should, 
by  reason  of  his  failure  to  rescind  the  contract,  in  all  cases  be  defeated  in 
his  action  for  deceit  for  the  damages  sustained  by  reason  of  the  fraud, 
we  can  not  approve  it  as  a  correct  announcement  of  the  law.  The  one 
upon  whom  the  fraud  has  been  practiced  can,  in  many  instances,  retain 
the  property  purchased  and  still  recover  the  damages  that  resulted  to 
him  by  reason  of  the  fraudulent  representation.  The  facts  as  found  by 
the  trial  court  possibly  bring  this  case  within  that  rule;  but  upon  this 
subject  we  do  not  wish  to  be  understood  as  holding  that  the  claim  for 
damages  could  not  also  be  waived,  or  that  the  damaged  party  could  not, 
by  his  conduct,  estop  himself  from  recovering  the  damages  sustained. 

There  are  findings  to  the  effect  that  the  land  that  was  sold  to  the 
appellant  by  the  appellee  was  represented  to  be  located  in  one  place, 
when  as  a  matter  of  fact  its  location  was  different,  which  difference  in 
location  at  that  time  affected  its  value.  And  there  are  findings  which 
would  warrant  the  conclusion  that  these  representations  were  falsely 
made,  and  that  they  induced  the  appellant,  who  then  believed  in  their 
truth,  to  purchase  the  land.  Now  if  this  is  true,  the  mere  fact  that  the 
appellant  retained  possession  of  the  land  and  elected  not  to  rescind  the 
sale,  or  if  the  trial  court  should  determine  that  circumstances  exist  that 
would  not  entitle  him  to  rescission,  still,  the  facts  and  circumstances 
might  be  such  that  he  would  be  entitled  to  recover  the  damages  he  sus- 
tained by  reason  of  the  false  representations. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Supreme  Council  American  Legion  of  Honor  t. 

Dora  Anderson. 

Decided  October  19,  1904. 

Id— Affirmanoe  on  Certificate— Transcript. 

To  give  the  appellate  court  Jurisdiction  to  affirm  a  Judgment  on  certifi- 
cate, the  motion  for  affirmance  must  be  accompanied  by  a  transcript  contain- 
ing a  copy  of  the  Judgment. 

2w — Statutory  Construction. 

The  adoption  or  re-enactment  of  a  statute  which  has  received  Judicial 
construction  is  presumed  to  enact  it  with  the  construction  so  placed  upon  it. 

Appeal  from  District  Court  of  Milam.     Opinion  on  motion. 
John  T.  Duncan  and  Hefley,  McBride  A  Watson,  for  motion. 

KEY,  Associate  Justice. — This  is  a  motion  to  ajBBrm  on  certificate. 
It  is  accompanied  by  a  certificate  of  the  clerk  of  the  court  below  stating 
that  the  appellee  brought  suit  in  that  court  to  recover  a  sum  in  excess 
of  $1000  for  breach  of  a  contract  of  insurance;  that  the  defendant  was 
cited^  appeared  and  filed  answer,  and  the  case  was  tried  and  judgment 
rendered  for  the  plaintiff  and  against  the  defendant  for  the  sum  of 
$1552.16;  that  the  defendant  excepted  and  gave  notice  of  appeal,  and 
in  proper  time  filed  an  appeal  bond,  which  had  been  duly  approved  by  the 
clerk ;  that  no  transcript  had  ever  been  demanded  by  the  appellant  and 
none  had  been  prepared  by  the  clerk. 

The  motion  is  also  accompanied  by  a  certified  copy  of  an  appeal  bond 
in  due  form,  filed  at  the  time  stated  in  the  clerk's  office,  but  no  copy 
of  the  judgment  has  been  sent  up. 

In  1874  in  House  v.  Williams,  40  Texas,  351,  and  Houston  and  T. 
0.  Ey.  Co.  V.  Greenwood,  40  Texas,  362,  our  Supreme  Court,  in  con- 
struing the  statute  then  in  force  and  authorizing  affirmance  on  certifi- 
cate by  that  court,  held  that  in  order  to  confer  jurisdiction  and  authorize 
such  affirmance,  it  was  necessary  that  the  motion  to  affirm  on  certificate 
(should  be  accompanied  by  a  transcript  made  by  the  clerk  and  containing 
a  copy  of  the  judgment  and  appeal  bond,  if  such  bond  had  been  given. 

The  statute  authorizing  affirmance  on  certificate  by  this  court  is  sub- 
stantially the  same  and  was  evidently  copied  from  the  statute  construed 
by  the  Supreme  Court  in  the  cases  cited.  And  it  is  a  familiar  rule  thai 
when  the  Legislature  adopts  a  statute  in  force  in  another  State,  or  re- 
enacts  a  statute  formerly  in  force  in  the  particular  State,  it  will  be  pre- 
sumed that  the  construction  formerly  placed  upon  the  statute  by  the 
court  of  last  resort  was  known  to  the  Legislature,  and  that  in  re-enacting 
the  statute  it  was  the  legislative  intent  that  it  should  have  the  meaning 
so  placed  upon  it  by  the  courts. 

Applying  this  rule  to  the  matter  under  consideration,  we  -hold  that 
the  certificate  is  fatally  defective,  because  it  does  not  contain  and  is 
not  accompanied  by  a  copy  of  the  judgment. 

The  motion  to  affirm  on  certificate  is  overruled. 

Motion  overruled. 
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J.  C.  Conrad  et  al.  v.  Geoboe  Hebbxno  et  al. 

Decided  October  20,  1904. 

Heir— Natural  Child — Adoption. 

Evidence  considered  and  held  sufficient  to  support  a  finding  of  the  trial 
court  that  an  illegitimate  child  was  never  adopted  by  her  father  as  his  heir, 
it  not  appearing  that  she  was  adopted  under  the  old  Spanish  law,  and  the 
common  law  not  authorizing  the  adoption  of  heirs,  and  It  not  being  shown 
that  the  child  was  ever  adopted  in  pursuance  of  a  special  act  of  the  Legisla- 
ture authorizing  such  adoption  or  under  the  general  statute  of  adoption 
passed  subsequently. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  WeUfl  Thompson. 

Peareson  &  Peareson,  for  appellants. 

J.  C.  Mitchell,  T.  E.  Mitchell,  and  Spencer  C.  Russell,  for  appelleee. 

PLEASANTS^  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  the  appellants  against  the  appellees  to  recoyer  a 
tract  of  177  acres  of  land^  a  part  of  the  A.  Kuykendall  league  in  Eort 
Bend  County. 

The  defendants  answered  by  plea  of  not  guilty  and  special  pleas  of 
limitation  of  five  and  ten  years. 

The  land  in  controversy  was  owned  by  James  Ejiight  at  the  time  of 
his  death.  Appellants  claim  by  inheritance  through  Lucinda  Enight, 
the  natural  daughter  of  said  James  Knight.  It  is  agreed  that  as  to 
the  one-sixth  interest  in  the  land  claimed  by  appellant  J.  C.  Conrad, 
the  appellees  have  title  by  limitation.  The  title  of  appellants  to  the 
remainder  of  the  land  depends  upon  whether  James  Knight  ever  adopted 
Lucinda  Knight  as  his  legal  heir.  This  issue  was  submitted  to  a  jury, 
and  the  trial  resulted  in  a  verdict  and  judgment  in  favor  of  defendants. 
The  evidence  shows  that  in  1843  or  1844  Lucinda  was  placed  by  James 
Knight  with  relatives  of  his  in  Fort  Bend  County  and  sent  to  schooL 
She  was  known  as  Lucinda  EJaight.  James  Knight  supported  her  and 
paid  her  tuition.  In  1845  he  sent  her  to  a  convent  in  Galveston.  After 
she  left  the  convent  he  brought  her  back  to  Fort  Bend  County  and 
boarded  her  with  friends  of  his  there  until  she  married.  After  her 
marriage,  Knight  lived  with  her  until  his  death.  She  always  called 
him  f  ather,  and  he  treated  her  as  his  daughter  and  held  her  out  to  the 
public  as  suchy  and  she  was  so  regarded  by  every  one.  He  was  never 
married  to  Lucinda's  mother. 

There  is  on  record  in  Fort  Bend  County  a  written  contract  executed 
by  and  between  one  Huff  and  James  Knight  in  1849,  which  contract 
refers  to  Lucinda  Knight  as  the  daughter  of  James  Knight,  and  she  k 
made  a  beneficiary  therein.  On  March  7,  1850,  James  Knight  con- 
veyed to  said  Lucinda,  who  was  then  Lucinda  Nibbs,  a  tract  of  land  in 
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Fort  Bend  County.  This  deed^  which  was  recorded  on  March  14, 1850, 
contains  the  following  language:  ^'Do  bargain,  release,  alien,  and 
deliver  for  the  consideration  of  love  and  natural  affection  and  $1  to  me 
paid  by  Lucinda  Nibbs,  my  adopted  daughter/' 

Two  witnesses  testified  that  they  were  well  acquainted  with  James 
Knight  and  Lucinda  Knight  in  1853  and  for  a  number  of  years  subse- 
quent thereto,  and  she  was  generally  regarded  in  the  commimity  as  his 
adopted  daughter.  No  record  of  an  adoption  by  James  Knight  of 
Lucinda  as  his  legal  heir  was  shown. 

Li  1850  the  Legislature  passed  a  special  act  authorizing  James  Enight 
to  adopt  Lucinda  Nibbs  as  his  legal  heir.  This  act  was  approved  Jan- 
uary 8,  1850. 

Appellants'  first  assignment  of  error  complains  of  the  verdict  of  the 
jury  as  being  contrary  to  the  evidence.  This  assignment  can  not  be 
sustained.  If  we  concede,  for  the  sake  of  argument,  that  the  evidence 
is  sufScient  to  raise  the  issue  of  the  adoption  by  James  Knight  of  Lu- 
cinda as  his  legal  heir,  it  is  certainly  not  of  such  probative  force  as  to 
authorize  us  to  set  aside  the  verdict  of  the  jury.  None  of  the  acts  and 
declarations  of  James  Knight  shown  by  tiie  evidence  is  in  itself  an 
adoption  of  Lucinda  as  his  heir.  The  most  that  can  be  claimed  from 
such  acts  and  declarations  is  that  they  tend  to  show  that  some  time  prior 
to  1843  he  had  legally  adopted  her  as  his  heir.  The  common  law,  which 
became  the  law  of  Texas  in  1840,  did  not  authorize  the  adoption  of 
heirs,  and  if  James  Enight  ever  adopted  Lucinda  it  must  have  been 
prior  to  1840,  under  the  Spanish  law,  which  then  prevailed  in  this 
State.  If  some  of  his  acts  and  declarations  subsequent  to  1843  tend 
to  show  that  he  had  adopted  her  prior  to  1840  in  accordance  with  the 
provisions  of  the  Spanish  law,  his  act  in  obtaining  from  the  Legislature 
of  Texas  in  1850  a  special  law  authorizing  him  to  adopt  her  tends 
strongly  to  show  that  he  had  not  adopted  her  under  the  Spanish  law. 
The  fact  that  he  supported  her  and  sent  her  to  school  from  1843,  when 
she  was  10  or  12  years  old,  until  she  married,  and  that  he  always  recog- 
nized her  as  his  daughter  and  treated  her  as  such  has  very  little  weight 
on  the  issue  of  adoption  in  view  of  the  fact  that  she  was  his  natural 
child.  His  designation  of  her  as  his  adopted  daughter  can  be  readily 
explained  on  the  theory  that  he  desired  to  keep  from  her  and  as  far  as 
possible  from  the  public  the  knowledge  of  her  illegitimacy. 

We  think  it  cleHr  that  the  jury  were  authorized  to  find  under  this 
evidence  that  James  Ejiight  did  not  adopt  Lucinda  as  his  legal  heir 
under  the  Spanish  law.  There  was  no  law  in  this  State  under  which 
he  cotdd  have  adopted  her  between  1840  and  the  passage  of  the  special 
act  in  1850  authorizing  her  adoption,  consequently  she  could  not  have 
been  legally  adopted  between  these  dates.  There  is  no  evidence  tend- 
ing to  show  an  adoption  under  the  special  law  or  imder  the  general 
statute  of  adoption  passed  subsequently. 

The  deed  executed  by  James  Enight  in  March,  1850,  in  which  Mrs. 
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Nibbs  is  described  as  his  adopted  daughter^  can  not  be  regarded  as  an 
adoption  under,  the  special  law  before  referred  to.  The  evident  sole 
purpose  of  the  deed  was  the  conveyance  of  land,  and  the  language  re- 
ferring to  Mrs.  Nibbs  as  his  adopted  daughter  is  clearly  intended  a» 
descriptio  personae  and  was  not  used  for  the  purpose  of  making  Mrs. 
Nibbs  his  adopted  heir. 

The  portion  of  the  charge  complained  of  in  the  second  assignment  of 
error  when  read  in  connection  with  the  whole  charge  coidd  not  have 
misled  the  jury.  The  charge  as  a  whole  was  most  favorable  to  appel- 
lants. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmtd^ 

Writ  of  error  refused. 
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Joseph  Biujngs  v.  C.  F.  Matlagb. 

Decided  October  21,  1904. 

Iw^Business  Homestead— Abandonment. 

An  owner  of  a  bulldlngr  who  had  conducted  a  mercantile  busness  therein 
but,  by  reason  of  financial  reverses,  had  been  forced  to  suspend,  in  the 
meantime  engagring  in  other  occupations  for  a  livelihood  but  with  the  inten- 
tion of  reopening  his  business  as  soon  as  he  could  secure  commercial  credit, 
held  not  to  have  abandoned  the  premises  as  a  business  homestead. 

2d — Sama^Exemption— Case  Distinguished. 

A  one- story  frame  building  thirty  feet  wide  and  sixty  feet  in  length 
held  to  be  an  entirety  and  a  homestead  occupancy  sufficient  to  exempt  any 
part  exempted  the  whole.  Hargadene  v.  Whitfield,  71  Texas,  482,  dis- 
tinguished. 

Appeal  from  the  District  Court  of  Fort  Bend.  Tried  below  before 
Hon.  Wells  Thompson. 

Pearson  &  Pearson,  for  appellant. 

M.  J.  Hickey,  for  appellee. 

GILL,  Associate  Justice. — On  the  28th  day  of  October,  1902,  Joseph 
Billings  recovered  in  the  District  Court  of  Fort  Bend  County  against 
C.  F.  Matlage  a  judgment  for  $599.15.  Upon  this  judgment  an  execu- 
tion was  issued  March  5,  1903,  and  levied  on  lot  No.  3,  block  36,  of  the 
town  of  Rosenberg.  This  suit  was  brought  by  Matlage  on  April  7,  1903, 
to  restrain  the  propose  execution  sale  on  the  ground  that  the  property 
constituted  his  business  homestead. 

The  trial  court  submitted  to  the  jury  the  issue  of  homestead  vel  non 
and  they  found  in  favor  of  Matlage.  From  the  judgment  upon  this 
verdict  Billings  has  appealed. 

The  following  facts  are  established  by  the  verdict:  C.  F.  Matlage 
was  a  married  man  and  the  head  of  a  family,  and  had  a  residence  home 
in  Rosenberg,  Texas.  He  also  owned  the  lot  in  question  upon  which 
he  had  erected  a  one-story  frame  building  30  feet  wide  and  60  feet  in 
length.  He  was  in  the  mercantile  business  and  used  the  building  as  a 
store  up  to  October  25,  1901,  when  by  reason  of  reverses  he  was  com- 
pelled to  suspend.  He  turned  his  stock  of  goods  over  to  his  creditors. 
Shortly  thereafter  he  began  in  the  same  building  the  business  of  retail 
grocer  and  commission  merchant.  This  he  continued  until  May,  1902, 
when  again  stress  of  circumstances  forced  him  to  suspend.  On  the  last 
named  date  he  executed  to  Davis  &  Co.  a  written  lease  whereby  the 
building  was  let  to  the  lessees  for  the  term  of  one  year  for  the  purpose 
of  conducting  a  banking  business  therein.  Tn  this  lease  all  the  shelv- 
ing which  had  been  used  in  the  mercantile  business  was  to  be  stored  in 
the  rear  part  of  the  building,  and  the  banking  firm  upon  the  expiration 
of  the  lease  were  to  restore  it  to  its  former  position  in  the  store. 

By  oral  agreement  with  the  firm  Matlage  reserved  in  the  rear  of  the 
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building  space  for  his  safe  and  books  and  thereafter  occupied  it  in  an 
effort  to  conduct  the  business  of  real  estate  loans  and  collections.  At 
the  expiration  of  the  lease  Matlage  leased  to  the  banking  firm  Uie 
western  half  of  the  building,  reserving  the  eastern  half  in  which  he 
continued  in  the  real  estate  loan  and  collection  business. 

In  the  last  contract  he  reserved  the  right  to  terminate  the  lease  upon 
sixty  days*  notice. 

He  had  commercial  credit  to  renew  his  mercantile  business  and  in- 
tended to  do  so,  but  the  floods  of  1900  and  1901  and  consequent  failure 
of  crops  in  the  country  adjacent  to  Rosenberg  deterred  him.  He  in- 
tended to  resume  his  former  business  in  the  store  when  conditions  again 
became  normal. 

The  business  of  real  estate  and  collections  he  pursued  with  poor  suc- 
ciess^  but  did  some  business.  On  several  occasions  when  business  was 
very  dull  he  left  his  place  of  business  and  engaged  in  manual  labor  for 
his  livelihood. 

We  are  of  opinion  the  facts  show  the  rentals  were  only  temporary 
and  failed  to  establish  abandonment. 

These  findings  dispose  of  the  assignments  assailing  the  sufficiency  of 
the  facts  to  support  the  verdict. 

The  appellant  claims  that  the  trial  court  refused  a  charge  submitting 
the  issue  of  the  abandonment  of  the  western  half  of  the  building.  We 
are  of  opinion  the  charge  was  properly  refused.  The  building  was  an 
entirety,  and  homestead  occupancy  sufficient  to  exempt  any  part  of  it 
exempted  the  whole.  The  case  is  distinguishable  Jrom  such  as  Harga- 
dine's  case,  71  Texas,  482,  in  which  the  owner  of  a  homestead  built  a 
business  building  on  a  lot  which  was  a  part  of  his  homestead  and  which 
adjoined  the  building  occupied  by  himself.  The  new  building  was 
constructed  for  renting  purposes  and  it  was  properly  held  to  have  the 
effect  to  sever  from  the  exemption  the  lot  upon  which  it  rested.  The 
case  of  Hinzie  v.  Moody,  13  Texas  Civ.  App.,  193,  36  S.  W.  Bep.,  832, 
is  in  point. 

The  charge  assailed  by  the  ninth  assignment  is  not  open  to  any  of  the 
criticisms  embodied  in  the  propositions  thereunder. 

We  do  not  deem  it  necessary  to  discuss  the  remaining  assignments  in 
detail.    They  present  no  material  error.    The  judgment  is  affirmed. 

Affirmed. 
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Oeobgb  Eatwell^  Admikibtrator^  v.  John  Boessler. 

Decided  October  21,  1004. 

Jurisdiction  of  County  Court-^Probate  Matters — ^Action  to  Set  Aside  Judg- 
ment. 

The  fact  that  a  judgment  sougrht  to  be  vacated  had  been  allowed  and 
classified  by  the  county  judge,  sitting  as  a  court  of  probate,  as  a  valid  claim 
against  an  estate,  did  not  take  from  the  county  court  jurisdiction  to  hear 
and  determine  a  suit  to  set  aside  such  judgment  on  the  ground  of  fraud  and 
perjury  in  its  procurement. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
.Blake  Dupree. 

Stanley  Thompson,  for  appellant. 

J.  H.  Davenport,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellant  to 
set  aside  a  judgment  of  the  County  Court  of  Harris  County  in  favor 
of  appellee  and  against  appellant  as  administrator  of  the  estate  of 
George  E.  Morse,  deceased,  rendered  in  cause  No.  5499  on  the  docket 
of  said  court.  The  petition  alleges  that  said  judgment  was  obtained 
by  fraud  and  perjury  and  that  the  appellant  did  not  discover  the  fraud 
and  perjury  imtil  after  the  adjournment  of  the  term  of  the  court  at 
which  the  judgment  was  rendered,  and  was  therefore  prevented  from 
obtaining  a  new  trial  by  motion  filed  in  the  original  suit. 

The  appellee  filed  in  the  court  below  a  motion  to  dismiss  plaintifPs 
suit  for  want  of  jurisdiction.  This  appeal  is  from  the  judgment  of 
the  trial  court  sustaining  said  motion  and  ordering  plaintiffs  suit  dis- 
missed. 

The  motion  to  dismiss  was  based  upon  the  following  grounds :  *^e- 
cause  this  court  has  no  jurisdiction  in  law  or  in  equity  to  hear  and  de- 
termine said  cause,  in  this:  The  judgment  sought  to  be  reopened  and 
set  aside  herein  was,  on  September  10,  1903,  and  prior  to  the  filing  of 
this  suit,  presented  to  this  court  and  allowed  as  a  claim  against  the 
estate  of  George  E.  Morse,  deceased,  payable  as  a  fourth-class  claim,  for 
the  sum  of  two  hundred  and  fifty-six  and  sixty-seven  100  ($256.67) 
dollars  in  defendants  favor,  and  from  which  order  of  approval  no  ap- 
peal was  taken  by  plaintiff,  nor  any  other  person,  all  of  which  more 
particularly  appears  by  a  transcript  from  the  claim  docket  of  this  court 
hereto  attached  and  made  a  part  hereof,  marked  exhibit  B;  and  said 
order  of  approval  is  now  a  valid  and  subsisting  judgment  in  probate, 
and  as  such  this  court  has  no  legal  or  equitable  power  to  hear  or  deter- 
mine this  proceeding  in  this  court  to  reopen  said  judgment,  grant  a 
new  trial  thereon,  nor  grant  any  of  the  relief  prayed  for  by  the  plain- 
tiff in  this  proceedings.  Wherefore  plaintiff  prays  that  this  action  be 
dismissed  for  want  of  jurisdiction  in  this  coilrt  to  hear  and  determine 
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the  same^  and  that  defendant  recover  his  costs  herein^  including  tlie 
cost  of  this  motion.'' 

The  facts  set  np  in  the  motion  do  not  defeat  the  jurisdiction  of  the 
court  below  to  hear  and  determine  appellant's  suit  and  constitute  no 
ground  for  its  dismissal. 

A  suit  to  set  aside  a  judgment  can  only  be  brought  in  the  court  in 
which  the  judgment  sought  to  be  set  aside  was  rendered.  The  fact  that 
the  judgment  sought  to  be  vacated  had  been  allowed  and  classified  by 
the  county  judge  sitting  as  a  court  of  probate,  as  a  valid  claim  against 
the  estate  of  Morse,  did  not  take  from  the  County  Court  the  jurisdic- 
tion to  hear  and  determine  appellant's  suit  to  set  aside  said  judgment. 

It  would  not  be  competent  in  a  proceeding  to  vacate  the  order  of  the 
probate  court  allowing  and  classifying  the  judgment  as  a  claim  against 
the  estate  of  Morse  to  show  that  said  judgment  was  obtained  by  fraud. 
This  would  be  a  collateral  attack  upon  the  judgment,  and  is  only  permis- 
sible against  judgments  that  are  void  upon  their  face.  It  follows  that  in 
order  to  have  the  order  allowing  the  judgment  as  a  claim  against  the 
estate  vacated  on  the  ground  that  said  judgment  was  obtained  by  fraud, 
the  judgment  must  first  be  set  aside  by  a  direct  proceeding  brought  for 
that  purpose  in  the  court  in  which  it  was  rendered.  This  is  what  ap- 
pellant is  attempting  to  do,  and  the  court  below  should  not  have  sus- 
tained the  motion  to  dismiss  the  suit  for  want  of  jurisdiction.  The 
question  of  the  sufiiciency  of  appellant's  petition  either  as  against  a  gen- 
eral or  special  demurrer  is  not  presented  for  our  decision  and  is  not 
passed  upon. 

Because  of  the  error  in  sustaining  the  motion  to  dismiss,  the  judg- 
ment of  the  trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Gboboe  W.  Smith  et  al.  v.  Dave  Beak. 

Decided  October  21,  1904. 


Bequeetration— -Damages— Release  of  Mortgage. 

Evidence  considered  and  held  Insufficient  to  show  a  release  of  a  dulr 
recorded  mortgage  given  on  a  horse  to  secure  certain  debts,  so  as  to  render 
the  creditor  liable  to  one  purchasing  Irom  the  mortgagor,  for  seisure  of  the 
a,ntnial  under  writ  of  sequestration. 

Appeal  from  the  County  Court  of  Tyler.  Tried  below  before  Hon. 
W.  A.  Johnson. 

Chester,  Crawford  <6  Chester,  for  appellants. 

J.  W.  Thomas,  for  appellee. 

GILL^  Associate  Justice. — This  suit  was  brought  by  appellee  to 
recover  of  appellants  damages  actual  and  exemplary  for  the  alleged 
wrongful  conversion  of  a  horse  belonging  to  appellee. 

The  amount  claimed  was  $75^  the  value  of  the  horse;  $360^  the  value 
of  its  use^  and  exemplary  damages  in  the  sum  of  $500. 

For  cause  of  action  appellee  alleged  the  ownership  of  the  horse  to  be 
in  himself.  That  on  the  17th  of  Aprils  1902,  appellants,  Geo.  W. 
Smith,  P.  G.  Yotaw,  the  constable,  and  one  Oxford,  acting  under  a  writ 
of  sequestration  issued  out  of  the  Justice  Court  of  Newton  County, 
wherein  Smith  was  plaintiff  and  W.  D.  Singleterry  was  defendant,  took 
forcible  possession  of  the  horse  in  question  and  converted  him  to  their 
own  use.  That  the  writ  was  issued  for  the  purpose  of  harassing  ap- 
pellee, and  that  Smith  was  actuated  by  malice  and  ill  feeling  toward 
appellee  in  procuring  its  issuance  and  execution. 

The  defendants  pleaded  to  the  jurisdiction  on  the  ground  that  the 
actual  damages  shown  to  be  recoverable  by  the  allegations  of  the  petition 
were  beneath  the  jurisdiction  of  the  court  and  that  the  exemplary  dam- 
ages were  fraudulently  pleaded  to  give  the  court  jurisdiction.  Excep- 
tions were  urged  to  that  part  of  the  petition  claiming  the  value  of  the 
use  of  the  horse. 

The  exception  was  overruled  and  the  cause  was  tried  to  the  court,  the 
issues  both  of  jurisdiction  and  liability  being  submitted  to  him.  The 
plea  to  the  jurisdiction  was  overruled  and  judgment  rendered  in  favor 
of  appellee  for  $75  as  the  value  of  the  horse,  $75  for  its  use  and  $75 
exemplary  damages.    The  facts  are  as  follows : 

Appellee  purchased  the  horse,  claiming  title  thereto  under  mesne 
conveyances  from  W.  D.  Singleterry.  Prior  to  the  sale  of  the  horse  by 
Singleterry  the  latter  had  executed  to  Smith  a  mortgage  thereon  in 
writing  to  secure  certain  debts  due  Smith  by  him  aggregating  $121.90. 
This  mortgage  was  promptly  placed  of  record.  After  the  purchase  by 
appellee  Smith  brought  suit  in  the  Justice  Court  of  Newton  County  to 
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recover  his  debt  as  against  Singleterry  and  to  foreclose  his  lien  as  against 
both  the  latter  and  appellee.  Out  of  this  proceeding  the  sequestration 
issued^  the  levy  of  which  is  complained  of  by  appellee.  Appellee  was 
named  in  the  writ  as  one  of  the  defendants.  It  was  agreed  that  all  the 
papers  in  this  cause  were  lost  or  destroyed  except  the  judgment  and  the 
docket  entries  of  the  justice  of  the  peace.  It  was  further  shown  that 
at  the  trial  of  the  cause  the  constable  was  in  possession  of  the  horse  and 
that  it  was  subsequently  sold  under  order  of  sale  issued  by  the  justice 
and  bought  in  by  appellant  Smith. 

To  overthrow  this  proof  appellee  introduced  one  witness  who  testified 
that  prior  to  the  bringing  of  the  suit  and  after  the  purchase  of  the  horse 
by  appellee,  Singleterry  tendered  to  Smith  the  amount  due  on  the 
mortgage  and  that  Smith  declined  to  accept  it  and  proceeded  to  sue  and 
sequester.  This  witness  also  swore  that  Smith  released  the  mortgage 
before  suit. 

It  further  appeared  that  Smith  and  Bean  were  not  acquainted,  and 
Bean  admitted  that  he  did  not  specifically  authorize  the  item  for  ex- 
emplary damages  and  did  not  know  it  was  in  the  petition  until  after 
the  suit  was  filed. 

As  the  appellee  remitted  the  sum  recovered  for  tfie  use  of  the  horse 
and  abandons  his  claim  therefor,  we  do  not  pass  on  the  assignments  ad- 
dressed to  that  feature  of  the  case. 

In  the  light  of  the  facts,  which  we  do  not  undertake  to  state  in  detail, 
we  can  not  disturb  the  action  of  the  court  in  overruling  the  plea  to  the 
jurisdiction. 

The  judgment  must  be  reversed,  however,  upon  another  ground. 
The  validity  of  the  judgment  depends  upon  the  proof  that  the  mortgage 
was  released  prior  to  the  issuance  of  the  writ.  One  witness  testified  to 
this  as  a  fact,  but  we  are  of  opinion  that  in  view  of  other  undisputed 
facts  in  the  case  her  testimony  is  too  improbable,  and  the  judgment  was 
against  the  manifest  truth  of  the  case. 

The  existence  of  the  duly  recorded  mortgage,  the  suit  in  the  Justice 
Court,  the  issuance  of  the  writ,  the  judgment  thereafter,  the  sale  of  the 
horse  by  order  of  the  court,  the  fact  that  Bean  was  a  defendant  therein, 
are  shown  beyond  dispute.  To  these  must  be  added  the  testimony  of 
Smith.  It  further  appears  that  Smith  and  Singleterry  were  bitter 
enemies  and  that  the  latter  was  indicted  for  unlawfully  selling  the 
mortgaged  property.  All  this  is  so  inconsistent  with  the  statement  that 
Smith  gratutitously  released  the  mortgage  and  refused  to  accept  his 
money  we  conclude  the  judgment  should  not  be  allowed  to  stand. 

Appellants  make  the  point  that  the  court  erred  in  admitting  the  testi- 
mony of  Clemmie  Singleterry  that  the  mortgage  was  released,  because 
it  amounted  to  a  collateral  attack  on  the  justice  judgment.  Strange 
to  say,  though  the  judgment  in  that  cause  was  shown  to  be  in  existence, 
neither  the  original  nor  a  certified  copy  was  adduced  and  its  nature  was 
without  objection  shown  by  parol  only  in  a  most  vague  and  general  way. 
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The  defendants  Smith  and  Yotaw  did  not  plead  res  adjndicata  of  the 
issue  of  discharge  of  the  mortgage. 

The  judgment  can  therefore  be  considered  only  for  the  purpose  (in 
connection  with  the  other  facts)  of  ascertaining  the  truth  of  the  claim 
that  the  mortgage  was  discharged. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. Had  the  justice  judgment  been  properly  pleaded  and  its 
character  fully  shown  we  would  reverse  and  render  the  judgment^  but 
in  the  present  condition  of  the  record  we  deem  it  proper  to  reverse  and 
remand,  and  it  is  so  ordered. 

Reversed  and  remanded. 


m  aT. 
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George  E.  Hart  v.  W.  C.  Tyrrell  et  al. 

Decided  October  21,  1904. 

Note— Pledge— Conversion  of  Collateral. 

A  bank  held  a  note  and  collateral  pledged  to  secure  its  payment,  it  belnff 
understood  that  upon  the  dishonor  of  the  note  the  collateral  migrht  be  sold 
without  notice  to  the  maker.  The  note  not  being  taken  up  at  maturity  the 
bank,  upon  payment  by  a  third  party  of  the  amount  due  thereon,  indorsed 
it  without  recourse  and  turned  it  over  to  the  purchaser,  together  with  the 
collateral,  but  without  foreclosing  its  lien  thereon  and  upon  the  express 
understanding  that  it  did  not  undertake  to  sell  the  collateral.  Held,  that 
such  purchaser  by  refusing  to  surrender  the  collateral  to  the  pledgor  and 
by  asserting  title  in  himself,  became  guilty  of  conversion  and  liable  for  the 
value  of  the  securities  at  the  time  of  their  conversion. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  A.  T.  Watts. 

Jackson,  Hightower  &  Lipscomb,  for  appellant. 

L.  4.  Carlton  and  E,  E.  Townes,  for  appellee. 

QILL,  A8S0CLA.TE  Justice. — ^This  suit  was  brought  by  George  E.  Hart 
against  W.  C.  Tyrrell  and  W.  C.  Tyrrell,  Jr.,  to  recover  ceri:ain  securitieB 
or  their  value.  The  securities  were  alleged  to  have  been  the  property 
of  plaintiff,  to  have  been  held  by  Tyrrell,  Sr.,  as  assignee  for  the  security 
of  a  note  also  assigned  to  him,  and  the  latter  having  transferred  to  his 
son,  Tyrrell,  Jr.,  the  securities  in  question  for  a  sum  equal  to  the  bal- 
ance due  on  the  note,  which  is  alleged  to  be  much  less  than  their  value. 

The  transaction  is  assailed  on  the  ground  that  the  attempted  sale  of 
the  collateral  was  a  nullity  and  amounted  to  no  sale.  That  it  was  void 
because  no  diligence  was  used  to  sell  the  securities  at  their  market  value 
and  thus  protect  the  interest  of  the  pledgor,  and  further  that  the  trans- 
fer of  the  collaterals  was  a  fraud  upon  plaintiff  perpetrated  by  the  two 
Tyrrells. 

A  prayer  for  injunction  resulted  in  an  issuance  of  a  temporary  writ 
restraining  the  Tyrrells  from  further  transferring  the  collateral. 

To  these  pleadings  exceptions  were  interposed  and  pleas  in  bar  con- 
sisting of  general  denial  and  averments  that  the  sale  was  made  by  the 
bank  direct  to  Tyrrell,  Jr.,  and  the  note  marked  paid.  It  was  further 
specially  pleaded  in  defense  that  if  it  should  be  found  that  defend- 
ants, or  either  of  them,  actually  bought  the  note  from  the  bank,  that  by 
virtue  of  that  sale  defendants  acquired  the  bank's  right  to  dispose  of  the 
collateral  at  private  sale  and  it  had  been  so  done  fairly  and  for  an  ade- 
quate price. 

All  exceptions  were  overruled,  trial  was  had  to  the  court  and  judg- 
ment rendered  in  favor  of  defendants,  and  the  injunction  dissolved. 
Hart  has  appealed. 

The  facts  consist  of  the  testimony  of  Hart,  Norvell  and  Tyrrell,  Sr., 
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and  the  note  with  its  indorsements  and  a  writing  conferring  upon  the 
pledgee  of  the  collaterals  the  power  of  sale  without  notice.  It  appears 
withont  dispute  that  Hart,  a  considerable  time  prior  to  the  transaction 
complained  of,  borrowed  from  the  American  National  Bank  of  Beau- 
mont $10,000,  evidenced  by  Harf  s  promissory  note  payable  in  ninety 
days,  indorsed  for  accommodation  by  Tyrrell,  Sr.,  and  further  secured 
by  collaterals  consisting  of  choses  in  action  and  stock  in  corporations. 
This  pledge  was  evidenced  by  writing  empowering  the  bank  upon  dis- 
honor of  the  note  to  sell  the  collaterals  at  public  or  private  sale  without 
notice  to  the  maker.  The  proceeds  were  to  be  applied  to  the  discharge 
of  the  note,  the  balance,  if  any,  to  be  turned  over  to  Hari 

This  note  was  a  renewal  of  previous  notes,  the  evidence  of  the  debt 
having  been  renewed  from  time  to  time  at  the  instance  of  Hart.  The 
original  amount  had  been  reduced  by  sale  of  part  of  the  collaterals  and 
otherwise,  so  that  at  the  date  of  the  transfer  to  Tyrrell  the  sum  due 
thereon  was  only  $8388.91. 

At  the  time  this  note  fell  due  Hart  was  in  Sour  Lake,  Texas,  and  he 
was  there  notified  by  letter  that  unless  it  was  paid  at  maturity  or  else 
reduced  to  $5000  the  coUriteral  would  be  sold  as  contemplated  by  the 
contract. 

The  indorser,  Tyrrell,  Sr.,  was  notified  by  the  bank  at  the  same  time 
and  payment  demanded  of  him.  He  thereupon  wrote  Hart  the  facts  and 
induced  the  bank  to  wait  until  the  29th  of  July  before  taking  action. 
To  neither  of  these  letters  did  Hart  reply  in  writing,  but  sent  a  message 
to  the  effect  that  he  was  engaged  in  a  business  deal  which  would  enable 
him  to  pay  the  note. 

Not  hearing  from  Hart,  Tyrrell,  Sr.,  demanded  the  exhaustion  of  the 
collateral  before  proceeding  against  him,  he  stating  and  it  being  shown 
that  he  had  not  the  ready  money  to  take  up  the  note.  On  the  night  of 
the  28th  of  July,  1903,  Tyrrell,  Jr.,  arrived  in  Beaumont,  and  having 
some  idle  money  was  advised  by  his  father  to  make  the  purchase  from 
the  bank.  The  officials  of  the  bank  stated  to  Tyrrell,  Sr.,  that  they 
would  sell  out  to  anyone  who  would  pay  the  face  of  the  note,  but  that 
they  would  not  undertake  to  sell  the  collateral,  as  they  did  not  want  to 
get  into  any  trouble.  Thereupon  on  the  29th  of  July  the  bank  in- 
dorsed the  note  to  Tyrrell,  Sr.,  without  recourse  on  the  bank,  accepting 
Tyrrell,  Sr.,  check  indorsed  by  Tyrrell,  Jr.,  for  the  amount  due  on  the 
note  and  turned  over  the  note  and  collateral  to  him.  Tyrrell,  Sr.,  tes- 
tifies that  he  was  acting  as  agent  for  his  son  and  we  treat  the  statement 
as  a  fact.  He  further  states  that  upon  the  arrival  of  his  son  he  got  the 
latter  to  buy  the  note  and  collateral.  Norvell,  the  bank  president,  states 
that  the  note  was  indorsed  to  Tyrrell  without  recourse  in  pursuance  of 
special  instructions  to  the  cashier.  Though  the  check  to  the  bank  was 
signed  by  Tyrrell,  Sr.,  the  money  paid  the  bank  belonged  to  Tyrrell,  Jr., 
except  about  $388  which  his  father  loaned  him. 

On  the  same  day,  but  after  the  consummation  of  this  transaction; 
Hart  arrived  in  Beaumont  and  went  direct  to  the  bank,  where  he  was 
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informed  by  the  ofBcials  that  he  was  too  late  and  advising  him  of  the 
sale.  He  then  went  to  Tyrrell,  St.,  who  told  him  the  collaterals  had 
been  bought  by  his  son.  Thereupon  Hart  protested,  but  said,  ^^f  that 
is  the  case  I  am  entitled  to  my  note.^'  Whereupon  Tyrrell,  Sr.,  marked 
it  paid  in  full  and  delivered  it  to  Hart.  The  latter  thereupon  sought 
a  lawyer  to  ascertain  his  rights  and  by  August  3d  had  instituted  this 
suit.  He  tendered  the  sum  due  to  Tyrrell,  Jr.,  and  demanded  his  se- 
curities but  the  tender  was  refused. 

That  the  value  of  the  collateral  was  substantially  more  than  the  face 
of  the  note  and  no  effort  was  made  to  secure  a  greater  amount  than  was 
paid  by  Tyrrell,  Jr.,  is  manifest  from  the  record.  It  is  also  manifest 
that  the  Tyrrells  intended  to  and  supposed  they  were  purchasing  the  col- 
laterals outright,  but  it  is  equally  clear  that  the  purpose  was  not  effected 
and  that  Tyrrell,  Sr.,  in  his  negotiations  with  the  bank  as  agent  for  his 
son  was  so  advised  by  a  previous  conversation  with  Norvell  as  well  as 
the  character  of  the  transfer.  The  bank  did  not  intend  to  and  did  not 
foreclose  their  lien  upon  the  collateral  but  carefully  avoided  such  a 
course.  The  legal  effect  of  all  this  is  inevitable.  The  right  to  redeem 
by  payment  of  the  note  and  interest  remains  in  Hart.  Tyrrell,  Jr.,  is 
the  owner  of  the  note  and  holds  the  collateral  by  such  right  as  he  acquired 
from  the  bank.  This  includes  at  least  the  implied  power  to  sell  but  im* 
poses  also  the  duty  to  secure  a  fair  price,  inasmuch  as  in  exercising  the 
power  he  would  be  a  trustee  for  Hart. 

This  power  he  has  not  exercised  except  as  to  a  part  of  the  collateral 
As  to  the  remainder,  by  refusing  to  surrender  the  collateral  to  Hart 
upon  tender  of  the  amount  due,  and  asserting  absolute  ownership  in 
himself,  he  is  guilty  of  conversion  and  liable  to  Hart  for  the  value  of 
the  securities  at  the  time  of  such  conversion.  The  issue  of  estoppel  or 
ratification  is  not  raised  by  the  evidence. 

The  judgment  of  the  court  below  is  therefore  reversed  and  the  cause 
remanded,  with  instructions  upon  another  trial  to  inquire  into  the 
value  of  the  collaterals  so  converted  and  to  render  judgment  in  favor  of 
Hart  for  the  securities,  if  he  is  content  to  accept  them,  or  else  for  his 
damages  to  be  ascertained  under  well  settled  rules  of  law,  on  a  tender 
by  Hart  of  the  balance  due  upon  the  note. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

GILL,  Associate  Justice. — Counsel  for  appellees  appear  to  have 
failed  to  understand  the  grounds  upon  which  we  reversed  the  judgment 
in  this  cause  and  request  among  other  things  a  more  definite  statement. 

We  supposed  we  had  made  it  plain  that  in  our  judgment  the  undis- 
puted facts  showed  that  whatever  the  appellees  wished  or  intended  the 
thing  that  was  actually  accomplished  was  a  sale  by  the  bank  of  the  note 
and  collateral,  the  negotiations  being  made  through  W.  C.  Tyrrell,  Sr., 
for  the  use  of  his  son.     It  is  true  that  both  Tyrrell,  Sr.,  and  Norvell, 
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the  president  of  the  bank,  speak  loosely  of  the  sale  of  the  collateral,  but 
the  facts  established  by  all  the  testimony  without  question  from  any 
source  was  that  Norvell  during  the  very  discussion  that  resulted  in  the 
transfer  told  Tyrrell  (in  response  to  a  proppsition  to  buy  the  collateral 
for  his  son)  that  the  bank  did  not  want  to  get  into  any  trouble  about 
it  and  that  they  would  transfer  the  note  without  recourse  and  Tyrrell 
could  do  as  he  pleased  with  it.  In  pursuance  of  this  Norvell  instructed 
the  cashier  to  transfer  the  note  without  recourse  which  was  done.  Now 
of  course  if  the  bank  had  sold  Hart's  collateral  for  enough  to  satisfy 
the  note  it  should  have  been  retained  by  the  bank,  marked  paid  and 
surrendered  to  Hart.  This  W.  C.  Tyrrell,  who  was  an  officer  of  the 
bank,  must  have  known.  But  if  more  is  asked  what  can  render  the 
matter  more  conclusive  than  that  the  Tyrrells,  if  the  collateral  had  be- 
come suddenly  worthless,  could  nevertheless  have  sued  Hart  upon  the 
note  assigned  to  them  and  reduced  it  to  judgment.  In  addition  to  all 
this  even  if  it  be  conceded  that  the  prior  negotiation  looked  to  a  sale 
and  not  an  assignment  of  the  note  the  bank  officials  had  the  right  to 
change  their  purpose  at  the  last  moment  and  this  was  manifestly  done. 
On  page  41  of  the  record  Tyrrell,  Sr.,  speaks  of  his  son's  purchase  of 
the  note,  and  on  page  42  says  he  did  not  know  whether  they  had  trans- 
ferred the  note  to  him  or  to  his  son.  He  admits  that  if  they  had  been 
making  a  sale  of  the  securities  they  would  have  marked  the  note  paid. 
On  page  39  Tyrrell,  Sr.,  says,  "My  son  arrived  from  Iowa  Tuesday 
night  and  he  had  $8000  and  I  got  him  to  buy  the  note  and  take  the 
security  and  he  paid  it  with  his  check.'' 

In  view  of  all  this  we  think  there  can  be  no  question  as  to  the  form 
the  transaction  finally  assumed  or  the  learal  effect  of  the  facts.  We  also 
adhere  to  the  opinion  that  the  value  of  the  collateral  was  in  excess  of 
the  balance  due  on  the  note,  but  that  question  we  have  relegated  to  the 
jury.  As  the  matter  now  stands  the  adjustment  of  the  rights  of  the 
parties  is  a  very  simple  task.     The  motion  for  rehearing  is  overruled. 

Overruled. 
Piled  November  21,  1904. 
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GtJLF,  Colorado  &  Santa  Fe  Railway  Company  v. 
Ollie  Grisom^  by  Next  Friend. 

Decided  October  22,   1904. 

1.— Negligence— Injury  at  Railroad  Crossing— Evidence. 

In  an  action  against  a  railway  company  for  personal  Injury  received  by 
plalntlfC  in  attempting  to  pass  between  cars  left  across  a  public  crossing  it 
was  admissible  to  show  that  it  was  the  custom  of  the  company  to  habitually 
block  the  crossing  there  with  its  cars,  and  the  custom  of  people  to  climb 
between  them,  since  this  bore  upon  the  issue  of  negligence  on  the  part  of  the 
company  in  setting  its  cars  in  motion  at  the  time  plaintiff  was  injured. 

2. — Assumed   Risk. 

In  an  action  for  injury  to  plaintiff,  who  was  not  an  employe  of  the  de- 
fendant railway  company,  received  while  he  was  attempting  to  pass  between 
cars  left  across  a  street,  it  was  not  error  for  the  court  to  refuse  to  charge 
that  the  verdict  should  be  for  the  defendant  if  plaintiff  knew  of  the  danger 
at  the  time  he  attempted  to  cross,  since  the  doctrine  a^  assumed  risk  was 
not  applicable,  and  plaintiff  would  not  be  debarred  from  recovery  fur  an  in- 
Jury  caused  by  defendant's  negligence  merely  because  he  knew  there  was 
some  danger  incident  to  his  act. 

3.— Minor— Personal  Injury — Measure  of  Damages. 

In  an  action  by  a  minor  for  damages  for  personal  injury  a  charge  was 
error  which  authorized  a  recovery  for  injury  to  his  earning  capacity,  with- 
out any  exclusion  of  the  time  until  he  should  attain  his  majority. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hoil 
D.  E.  Barrett. 

J.  W.  Terry  and  A.  H,  Culwell,  for  appellant. 

Davis  &  Gamett  and  Herbert,  Walker  &  Cannon,,  for  appellee. 

SPEER,  Associate  Justice. — The  appellee,  a  minor,  suing  by  his 
father  as  next  friend,  recovered  judgment  against  appellant  in  the  sum 
of  $10,000  for  damages  growing  out  of  injuries  received  by  him  in  the 
attempt  to  pass  between  two  cars  of  one  of  appellant's  trains^which  was 
allowed  to  stand  across  a  public  street  in  the  city  of  Ardmore,  in  the 
Indian  Territory. 

In  view  of  the  reversal  of  the  case  many  of  appellant's  assignments 
of  error  become  immaterial  and  will  not  be  discussed.  We  deem  it 
proper,  however,  to  say  that  we  find  no  error  in  the  action  of  the  trial 
court  in  permitting  witnesses  to  testify  to  the  effect  that  it  was  the  cus- 
tom of  the  appellant  company  to  habitually  block  Main  Street  and 
Third  Avenue  crossings  in  the  city  of  Ardmore;  and  that  it  had  long 
been  the  custom  of  people  generally  of  that  city  to  climb  between  its 
cars  at  these  places.  While  it  may  be  true  that  these  facts  would  not 
justify,  or  even  tend  to  justify,  the  appellee  in  his  effort  to  cross  in  this 
manner,  yet  we  think  the  testimony  is  clearly  admissible  under  the 
pleadings,  upon  the  issue  of  negligence  upon  the  part  of  appellant  in 
setting  in  motion  the  train  which  injured  appellee.  If  such  had  been 
the  custom  of  appellant  and  such  the  custom  of  the  people  of  that  city, 
these  circumstances  should  properly  be  considered  in  determining  the 
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diligence  of  appellant  in  the  matter  of  setting  in  motion  its  traina  at 
these  places. 

The  eighth  assignment  of  error  complains  of  the  court's  action  in 
refusing  to  give  to  the  jury  the  following  special  charge :  "It  you  find 
from  the  evidence  that  plaintiff,  Ollie  Grisom,  knew  of  the  danger  in- 
cident to  climbing  between  cars,  just  prior  to  and  at  the  time  he  at- 
tempted to  climb  between  same,  you  will  find  for  the  defendant."  In 
this  there  was  no  error.  It  is  not  the  law  in  a  case  of  this  character 
that  a  plaintiff  who  has  received  injuries  through  the  negligence  of  a 
defendant  can  not  recover  merely  because  he  knew  there  was  some  dan- 
ger incident  to  the  act  through  which  he  was  injured.  The  doctrine  of 
voluntary  assumption  of  risk  as  distinguished  from  contributory  negli- 
gence is  usually  applicabb  to  those  cases  in  which  the  relation  of  em- 
ployer and  employe  exists,  and  has  no  practical  application  independ- 
ently of  the  question  of  contributory  negligence  under  the  circumstances 
of  this  case.  Gulf  C.  &  S.  P.  Ry.  Co.  v.  Gasscamp,  69  Texas,  545; 
Chicago  &  N.  W.  Ey.  Co.  v.  Prescott,  59  Fed.  Rep.,  .237,  23  Law, 
Rep.  Ann.,  654. 

The  next  assignment  of  error  complains  of  the  court's  charge  upon 
the  measure  of  damages,  which  is  as  follows :  *^f  you  find  for  plaintiff 
you  will  assess  his  damages  at  whatever  sum  you  find  sufficient  to  com- 
pensate him  for  his  pecuniary  loss  because  of  his  lessened  earning  ca- 
pacity, if  any,  and  his  physical  pain  and  mental  anguish,  if  any,  caused 
by  said  injury.'/  In  Texas  &  P.  Ry.  Co.  v.  Morin,  18  S.  W.  Rep.,  603, 
the  following  charge  was  condemned:  *'In  the  event  you  find  damages 
for  the  plaintiff,  in  estimating  the  same  you  will  take  into  consideration 
the  proof,  if  any  there  is,  showing  the  physical  condition  of  the  plain- 
tiff at  and  since  the  alleged  injuries,  the  ^probable  effect  of  the  injuries 
in  the  future  upon  his  health  and  upon  the  use  of  his  limbs  and,  gen- 
erally, any  reduction  of  his  power  and  capacity  to  earn  money,  and  to 
pursue  the  course  of  life  he  might  but  for  the  injuries ;  but  damages  in 
this  case,  if  any,  can  inino  event  extend  beyond  a  fair  and  reasonable 
compensation  for  the  injuries,  and  you  can  not,  imder  the  pleadings  and 
evidence,  award  exemplary  damages, — ^that  is,  damages  by  way  of  pun- 
ishment." This  charge  was  held  to  be  erroneous,  in  that  it  permitted 
the  jury  to  consider  in  estimating  damages  the  diminished  capacity  of 
the  minor  plaintiff  to  earn  money  during  the  time  intervening  between 
the  injury  and  his  arrival  at  majority.  So,  in  Gulf  C.  &  S.  P.  Ry.  Co. 
V.  Johnson,  91  Texas,  569,  44  S.  W.  Rep.,  1067,  the  following  charge 
was  condemned  for  the  same  reason :  'T!f  you  find  for  plaintiff,  Rogers 
Johnson,  so  say  by  your  verdict,  and  assess  his  damages  at  such  an 
amount  as  the  proof  shows  he  sustained ;  and  you  are  authorized  to  take 
into  consideration  such  mental  and  physical  pain  and  suffering,  and 
the  nature,  extent  and  probable  duration  of  the  injury,  and  his  impaired 
condition  or  capacity  to  earn  money  or  pursue  an  occupation."  Our 
Supreme  Court  there  say :  "The  charge  authorized  the  jury  to  find  in 
his  favor  damages  that  might  accrue  from  his  impaired  condition  or 
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capacity  to  earn  money  or  pursue  an  occupation,  from  the  date  of  bis 
injury;  that  is,  during  his  minority  as  well  as  thereafter/'  and  this, 
too,  notwithstanding  the  fact  a  proper  charge  with  reference  to  the 
rights  of  the  minor's  mother,  who  was  also  a  plaintiff  in  the  case,  to 
recover  the  value  of  the  services  of  the  boy  from  the  date  of  his  in- 
juries to  his  arrival  at  majority,  was  given  in  that  case.  The  reason- 
ing of  the  Court  of  Civil  Appeals  in  the  Johnson  case,  to  the  effect  that 
the  jury,  as  fair-minded  men,  upon  considering  the  whole  of  the  charge 
were  not  milled  by  the  portion,  is  very  cogent,  but  the  Supreme  Court, 
recognizing  that,  the  rule  ann<mnced  was  affirmatively  erroneous,  would 
not  speculate  upon  the  probable  effects  of  other  paragraphs  of  the 
charge,  and  so  reversed  the  case.  There  is  no  substantial  difference 
between  the  language  of  the  charge  in  the  present  case  and  that  in  the 
Johnson  case.  Counsel  for  appellee  insists  that  the  charge  is  not  affirm- 
atively erroneous,  in  that  the  jury  would  necessarily  imderstand  from 
the  use  of  the  words  'Tiis  damages"  and  *Tii8  pecuniary  loss"  that  the 
plaintiff  was  restricted  in  his  recovery  to  the  value  of  his  services  after 
reaching  his  majority,  inasmuch  as  it  is  common  knowledge  that  the 
father  would  be  entitled  to  his  services  during  minority.  But  this 
reasoning  would  apply  with  equal  force  to  the  language  of  the  charge 
in  the  Johnson  case.  Indeed,  we  think  the  two  cases  in  this  particular 
can  not  be  differentiated,  and  for  this  error  in  the  charge  the  judgment 
of  the  District  Court  will  be  reversed  and  the  cause  remanded  for  an- 
other trial 

We  pretermit  any  discussion  or  decision  of  the  questidhs  of  contribu- 
tory negligence  or  discovered  peril,  inasmuch  as  the  case  is  to  be  tried 
again,  and  we  can  not  know  in  advance  that  the  evidence  will  be  the 
same  upon  another  trial. 

Finally  we  are  inclined  to  the  view  that  appellant's  critidsm  of  the 
third  section  of  the  court's  charge  is  not  without  merit,  and  this  para- 
graph upon  another  trial  should  b^  omitted,  or  else  reformed  in  such 
manner  as  to  avoid  the  objections  made  by  appellant. 

Reversed  and  remanded. 
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A.  Hawkins  v.  Missoubi,  Kansas  &  Texas  Railway  Company 

OF  Texas. 

Decided  October  22,  1904. 

1^— Railroad*— Signals  at  Crossing — Negligence— Charge. 

In  an  action  for  personal  injuries  caused  by  plaintiff  being:  struck  by  a 
train  at  a  street  crossing,  it  was  error  for  the  court's  charge  to  make  the 
•question  of  whether  defendant's  servants  operating  the  train  were  guilty  of 
negligence  in  failing  to  sound  the  bell  while  approaching  the  crossing  de- 
pendent on  whether  or  not  a  person  of  ordinary  prudence  in  charge  of  the 
train  would  have  given  such  warning  signal  in  approaching  the  crossing. 

2d — Same — Duty  to  Ring  Bell — Negligence. 

The  court  erred  in  refusing  to  charge  that  it  was  the  duty  of  the  defend- 
ant company  to  have  its  engine  equipped  with  a  bell  of  at  least  thirty  pounds 
weight,  and  to  have  it  rung  at  a  distance  of  eighty  rods  from  the  crossing 
and  kept  ringing  until  the  crossing  was  passed,  and  that  a  failure  to  do  this 
was  negligence. 

3w— Charge— Invited  Error. 

Where  plaintiff's  counsel  requested  the  court  in  writing  not  to  charge 
that  the  failure  to  ring  the  bell  was  negligence  per  se,  but  to  submit  to  the 
Jury  the  question  of  negligence  in  failing  to  ring  it,  but  such  request  was 
not  shown  to  have  been  brought  to  the  attention  of  the  Judge,  and  was  fol- 
lowed by  a  request  by  plaintiffs  counsel  for  a  proper  special  charge  on  the 
subject,  such  former  written  request,  not  being  in  itself  a  special  charge, 
will  not  estop  plaintiff  from  assigning  error  to  the  court's  refusal  to  give  the 
special  charge  requested. 

4^— Contributory  Negligence— Proper  Charge. 

A  charge  that,  "if  defendant's  plea  that  plaintiff  was  guilty  of  negligence 
proximately  contributing  to  his  injury  is  not  sustained  by  a  preponderance 
of  the  evidence,  if  any,  bearing  on  that  issue,  the  Jury  will  find  against  said 
plea,"  properly  placed  the  burden  of  proof  on  the  defendant,  and  at  the  same 
time  authorized  a  consideration  of  all  the  evidence  upon  that  issue. 

5d — Discovered  Peril-— Negligence. 

Negligence  in  failing  to  discover  plaintiff's  perilous  position  Is  not  the 
equivalent  of  discovered  peril. 

€ir— Personal   InJury^Evidenoe — Receiving   Pension. 

Where  in  an  action  for  personal  injury  plalntifTs  physical  condition  prior 
to  the  injury  became  a  material  inquiry,  it  was  proper  to  show  that  at  the 
time  of  the  injury  he  was  receiving  a  Federal  pension  granted  on  the  ground 
of  debility. 

7iP— Evidence— Photographs. 

In  an  action  against  a  railway  company  for  personal  Injury  received  at 
a  street  crossing,  photographs  of  the  crossing  taken  by  the  defendant  and 
shown  to  be  correct  reproductions  of  the  situation  were  admissible  in  evi- 
dence over  the  objection  that  "they  were  the  work  of  defendant  on  the  eve 
of  the  trial,  without  notice  to  plaintiff,  and  to  defendant's  advantage  of  posi- 
tion and  view,  and  were  ex  parte  testimony.' 


t$ 


Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Irby  Dunklin. 

James  C.  Scott,  for  appellant. 

T.  S.  Miller  and  Stanley,  Spoonts  &  Thompson,  for  appellee. 

SFEER^  Associate  Justice. — ^Appellant,  Alexander  Hawkins,  sued 
the  appellee,  Missouri,  Kansas  ft  Texas  Bailway  Company  of  Texas,  to 
recover  damages  for  personal  injuries  received  by  him  at  the  crossing 
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of  appdlee^B  track  on  East  First  Street,  in  the  ciij  of  Fort  Worth. 
From  an  adverse  judgment  he  prosecutes  this  appeal. 

We  sustain  the  firsts  second  and  fifth  assignments  of  error,  the  first 
and  second  complaining  of  parts  of  the  court's  charge  given,  and  the 
fifth,  of  the  refusal  to  give  a  special  charge  requested.  The  court  in- 
structed the  jury  as  follows :  "If  you  believe  from  the  evidence  that  on 
the  occasion  alleged  in  plaintiff's  petition  and  before  the  train  in  ques- 
tion reached  the  crossing  where  plaintiff  was  injured,  the  employes  of 
defendant  in  charge  of  said  train  failed  to  sound  a  bell,  or  whistle,  as 
warning  signals  of  the  approach  of  said  train  to  said  crossing,  and  that 
persons  of  ordinary  prudence  operating  said  train  would  not,  under  the 
same  circumstances,  have  failed  to  sound  said  warning  signals,  then  yon 
will  find  that  in  such  failure  defendant,  through  its  agents,  was  guilty 
of  negligence."  And  again :  "If  you  believe  from  the  evidence  that  a» 
said  train  approached  said  crossing  on  the  occasion  in  controversy  it  was 
not  running  at  a  greater  rate  of  speed  than  six  miles  an  hour,  and  thai 
the  persons  in  charge  of  same,  in  approaching  said  crossing,  sounded 
such  warning  signals  of  such  approach  as  persons  of  ordinary  prudence 
in  charge  of  said  train  would  have  sounded  under  the  same  circum- 
stances, or  that  if  they  failed  to  sound  such  signals,  that  persons  of  ordi- 
nary prudence  in  the  same  position  would  not  have  sounded  such  signals 
under  the  same  circumstances,  then  you  will  find  that  the  defendant  was 
guilty  of  no  negligence,  and  if  you  so  find,  your  verdict  will  be  for  the 
defendants.'* 

The  requested  charge  referred  to  was  as  follows:  'TTou  are  charged 
that  it  was  the  duty  of  the  defendant  to  have  on  its  locomotive  a  bell  of 
at  least  thirty  pounds  weight,  and  that  the  bell  shall  be  rung  at  a  dis- 
tance of  eighty  rods  from  where  the  road  crosses  the  street,  and  kept 
ringing  until  it  shall  have  passed  the  street  crossing.  If  you  believe 
from  the  evidence  that  such  bell  was  not  rung  at  tlie  crossing  when 
plaintiff  was  hurt,  then  the  defendant  was  guilty  of  negligence,  and  yon 
shall  so  find  in  connection  with  other  charges  given.*'  It  requires  no 
citation  of  authorities  to  show  that  in  giving  the  above  charges  and  in 
refusing  appellant's  requested  instruction  the  court  committed  error.  It 
is  undisputed  that  the  accident  occurred  at  a  public  crossing,  and  the 
evidence  tends  very  strongly  to  show  that  appellee  disregarded  the  statu- 
tory requirements  as  to  signals,  especially  with  respect  to  ringing  its 
bell. 

Appellee  seeks  to  avoid  the  error  thus  committed  by  showing  that  ap- 
pellant in  writing  requested  the  court  to  instruct  as  follows:  **The 
plaintiff  in  above  cause  requests  the  court  to  submit  to  the  jury  fot  their 
consideration  whether  or  not  it  was  negligence  in  defendant  to  fail,  if 
he  did  fail,  to  ring  the  bell  or  sound  the  whistle  as  its  train  in  question 
approached  the  crossing  when  plaintiff  was  injured,  and  plaintiff  does 
not  desire  an  instruction  to  the  jury  that  such  failure  of  defendant  would 
be  negligence  per  se.'*    This  latter  request  is  brought  before  ua  in  the 
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form  of  a  supplemental  transcript^  and  we  are  inclined  to  the  opinion 
that  appellant^s  motion  to  strike  the  same  from  the  record  should  be 
sustained.  Saylefe^  Civ.  Stats.,  art.  1320;  Thompson  y.  Chumney,  8 
Texas,  394 ;  Michael  v.  Yoakum,  30  S.  W.  Rep.,  1076.  But  if  it  be  not 
stricken  out,  we  are  of  the  opinion  that  it  can  not  be  regarded  as  an 
estoppel  against  appellant  to  assign  the  errors  complained  of  in  the 
above  particulars.  The  language  of  the  request  is  not  in  form  an  in- 
struction to  be  submitted  to  the  jury  as  is  contemplated  by  the  statute, 
and  we  are  in  no  way  informed  that  the  same  was  in  any  manner  ever 
called  to  the  attention  of  the  trial  court.  It  does  not  appear  to  have 
been  passed  upon  by  him.  It  is  neither  refused  or  given;  and  while  it 
is  possible,  and  even  probable,  that  the  trial  judge  was  led  into  error 
by  the  conduct  of  appellant,  yet  under  the  circumstances  as  shown  by  the. 
record  we  can  not  assume  tiiat  appellant  went  further  than  to  file  his 
request  with  the  clerk,  but  for  some  reason  declined  to  submit  the  same 
to  the  court,  and  craved  the  special  instruction  already  set  out  which,  as 
will  appear  from  inspection,  presents  a  correct  principle  of  law  in 
this  case. 

The  fifth  special  charge  asked  by  appellant  on  the  question  of  con- 
tributory negligenc€;^seems  faultless  in  form,  yet  there  was  no  error  in 
refusing  it,  because  the  court's  charge  correctly  directed  the  jury  in  this 
particular.  Indeed  the  language  of  the  charge  is  an  admirable  presen- 
tation of  the  matter,  in  that  it  avoids  any  possible  question  of  excluding 
from  the  jury  any  of  the  evidence  upon  this  issue  from  whatever  source 
the  same  may  emanate.  It  is  as  follows :  '^f  the  defendant's  plea  that 
plaintiff  was  guilty  of  negligence  proximately  contributing  to  his  injury 
is  not  sustained  by  a  preponderance  of  the  evidence,  if  any,  bearing  on 
that  issue,  you  will  find  against  said  plea.^'  This  placed  tiie  burden  of 
proof  upon  the  defendant,  and  at  the  same  time  authorizes  a  considera* 
tion  of  all  the  evidence  upon  that  issue. 

Discovered  peril  was  not  an  issue  in  the  case  under  the  pleadings,  and 
the  court  therefore  correctly  refused  appellant's  fourth  special  charge. 
Furthermore,  the  charge  itself  did  not  announce  a  correct  proposition  of 
law.  Negligence  in  failing  to  discover  appellant's  perilous  position  is 
not  the  equivalent  of  discovered  peril,  as  the  charge  seems  to  contemplate. 

There  was  no  error  in  requiring  the  appellant  while  on  the  stand  to 
disclose  on  cross-examination  that  he  was  drawing  a  pension  from  the 
United  States  government  of  $12  a  month.  It  appears  that  appellant's 
physical  condition  prior  to  the  injuries  became  a  material  inquiry  in 
the  case,  and  the  Federal  pension  having  been  granted  upon  the  ground 
of  debility  in  this  respect,  the  testimony  was  pertinent.  It  was  not  a 
defense  to  be  pleaded,  as  appellant  contends. 

Neither  was  there  error  in  the  ruling  of  the  court  in  admitting  in  evi- 
dence photographs  taken  by  appellee  of  the  crossing  at  East  First  Street. 
They  were  shown  to  be  correct  reproductions  of  the  situation,  and  indeed 
were  not  objected  to  upon  the  ground  that  they  were  not,  the  objection 
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being  that  "they  were  the  work  of  defendant  on  the  eve  of  trial  without 
notice  to  the  plaintiff  and  to  defendant's  advantage  of  position  and  view, 
and  they  were  ex  parte  testimony .*' 

For  the  errors  discussed  the  judgment  of  the  District  Couri;  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  T.  WoBD  V.  LoN  D.  Mabbs. 

Decided  October  22,  1904. 

Evidence— Matter  Not  Pleaded-^ale  of  School  Land. 

Plaintiff  purchased  of  defendant  a  tract  of  State  school  land,  assuming 
to  pay  the  balance  due  the  State  thereon,  and  having  ascertained  afterwards 
that  the  amount  due  the  State  was  in  excess  of  what  defendant  represented 
It  to  be,  sued  defendant  to  recover  for  such  excess.  Defendant  testified  that 
after  the  sale,  when  plaintiff  was  paying  oCC  certain  notes,  not  then  due,  exe- 
cuted to  him,  defendant,  for  the  purchase  price  of  the  land,  defendant  stated 
that  he  wanted  this  settlement  to  be  final  as  to  all  claims  between  them  on 
account  of  the  alleged  misrepresentation  as  to  what  was  due  the  State.  Held 
that,  in  the  absence  of  such  matter  having  been  pleaded  in  defense,  the  ad- 
mission of  the  evidence  was  error. 

Appeal  from  the  County  Court  of  Potter.  Tried  below  before  Hon. 
J.  N.  Brownings  Special  Judge. 

Turner  dk  Boyce  and  Bowman  <£  Merrill,  for  appellant 

Beeder  &  Cooper,  for  appellee. 

CONNEE,  Chiep  Justice. — In  the  purchase  from  appellee  of  cer- 
tain lands  and. cattle  in  August^  1901,  appellant  assumed  to  pay  the 
balance  due  the  State  of  Texas  as  purchase  money  on  a  section  of  State 
school  land  involved  in  the  sale^  and  he  instituted  this  suit  to  recover 
the  sum  of  $320,  which  he  alleged  he  was  required  to  pay  to  the  State 
in  excess  of  the  amount  appellee,  before  the  sale,  represented  to  be  due. 
The  evidence  tends  to  show  that  one  J.  H.  Wills,  whom  appellant  alleges 
was  appellee's  agent,  at  and  prior  to  the  sale  in  question,  represented 
that  there  was  due  the  State  on  said  section  of  school  land  but  $1.50 
per  acre,  whereas  appellee's  application  to  purchase  and  his  obligation 
was  for  $2  per  acre,  which  latter  amount  was  required  of  appellant 
before  he  could  secure  patent.  Appellee  denied  making  any  representa- 
tions, and  contends  that  Wills  was  not  his  agent  for  the  sale  of  the  land 
in  question,  but  admits  tliat  he  so  acted  in  the  sale  of  the  cattle  involved 
in  the  transaction.  Upon  the  issues  so  indicated  the  verdict  and  judg- 
ment was  m  appellee's  favor,  hence  this  appeal. 

Upon  the  trial  appellee  was  permitted  to  prove  by  his  own  testimony 
and  by  appellant  upon  cross-examination  that  subsequent  to  the  sale 
and  prior  to  the  institution  of  the  suit,  when  appellant  paid  to  appellee 
certain  promissory  notes  given  by  him  as  part  of  the  consideration  of  the 
sale  stated,  not  at  the  time  due,  that  appellee  stated  that  he  wanted 
fhe  settlement  then  made  to  be  final  as  to  all  claims  between  himself  and 
appellant  on  accotmt  of  the  alleged  misrepresentation  as  to  what  was  due 
the  State  on  the  section  of  land  mentioned.  Appellant  objected  to  this 
testimony  as  irrelevant  and  immaterial  and  because  not  pleaded,  and  wc 
fhink  the  objections  well  taken.  If  the  matter  complained  of  could  in 
any  event  be  construed  as  a  bar  to  appellant's  claim  it  should  certainly 
Lave  been  so  pleaded,  otherwise  the  conversation  was  irrelevant  and  im- 
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material  and  we  tkink  well  calculated  to  mislead  tke  juiy  to  appellanf« 
prejudice.  See  Mima  t.  Mitchell^  1  Texas,  447;  Ebom  v.  Zimpelman, 
47  Texas,  503 ;  GriflSs  v.  Payne,  92  Texas,  297. 

While  appellant's  requested  special  charge  number  3  seems  applicable 
to  some  of  the  evidence,  it  nevertheless  seems  to  present  an  issue  t)f 
estoppel  which  was  not  pleaded,  and  we  therefore  feel  unwilling  to  say 
that  the  court  committed  error  in  refusing  to  give  this  charge.  Other 
assignments  will  not  be  noticed,  but  for  the  error  discussed  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Texas  &  Pacific  Eailway  Company  v.  T.  J.  Edins. 

Decided  October  22,   1904. 

1.^-Carrters  of   Freight— Live  Stook   Shipment— Overloading. 

A  contract  between  a  carrier  and  a  shipper  of  horses  by  which  the 
latter  assumes  the  duty  of  loadinir  the  stock  into  the  cars  and  waives  any 
claim  for  Injury  to  the  horses  from  overloadingr  is  not  invalid  because  lim- 
itinfiT  the  liability  of  the  carrier. 

2i— Same— Contributory   Negligence. 

Where  it  is  the  fault  of  the  shipper,  in  whole  or  in  part,  that  too  many 
horses  are  crowded  into  a  car»  he  ban  not  recover  for  injury  resulting  there- 
from, irrespective  of  whether  or  not  he  had  by  contract  assumed  the  duty 
of  loading. 

Appeal  from  the  County  Court  of  Taylor.    Tried  below  before  Hon. 
D.  G.  Hill. 

T.  J.  Freeman  and  J.  M.  Wagstaff,  for  appellant. 

HardwicJce  &  HardwicTce,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  charged  appellant  with 
negligence  in  carrying  154  horses  from  Pecos  to  Abilene,  Texas,  alleging 
the  sudden  starting  and  stopping  and  violent  jerking  and  jarring  of 
the  cars  as  the  principal  cause  of  injury  to  the  horses,  on  account  of 
which  he  recovered  a  verdict  and  judgment  for  $500.  Appellant  ascribed 
the  injury  to  overloading,  and  denied  liability  as  follows:  "Further 
answering  herein  this  defendant  says  that  the  stoclr  in  question  were 
shipped  on  written  contracts,  in  which  contracts  it  was  specially  agreed 
between  the  parties  that  the  defendant  would  not  be  liable  for  any  dam- 
age arising  from  the  overloading  of  the  cars  in  which  the  cattle  were 
shipped,  or  from  any  injury  by  reason  of  the  stock  being  wild  and  unruly 
and  by  reason  of  the  stock  injuring  themselves  while  in  transit,  and  the 
plaintiff  specially  undertook  to  care  for  the  stock  while  they  were  in 
transit  and  to  see  that  they  were  oroperly  loaded  and  properly  handled 
and  cared  for  while  they  were  being  transported  from  Pecos  to  Abilene, 
Texas;  and  in  this  connection  the  defendant  says  that  the  stock  were 
overloaded  and  too  many  were  put  in  the  cars  and  by  reason  thereof 
the  plaintifiP^s  stock  were  damaged  and  injured,  and  the  defendant  is 
not  responsible  therefor,  but  the  plaintiff  assumed  and  agreed  to  hold 
defendant  harmless  by  reason  of  any  such  damage,  and  the  plaintifif 
ought  not  to  recover  against  the  defendant  a  damage  caused  by  reason  of 
the  overloading  of  said  cars.'^ 

The  court  not  only  refused  a  requested  charge  to  the  effect  that  ap- 
pellant would  not  be  liable  if  appellee  had  directed  the  loading  of  the 
horses  and  the  number  to  be  put  in  a  car  and  if  the  cars  had  been  over- 
loaded and  the  horses  injured  in  consequences  thereof,  but  gave  the  fol- 
lowing charge :  'TTou  are  instructed  that  the  defendant  can  not  defend 
herein  by  reason  of  the  contiract  plead  by  it,  to  the  effect  that  plaintiff 
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undertook  to  load  said  stocky  for  under  the  law  of  Texas  snch  a  contract 
is  invalid^  and  it  is  the  duty  of  the  railroad  to  properly  load  live  stock, 
and  such  duty  can  not  be  shifted  by  contract  to  the  plaintiff/' 

Conceding  it  to  have  been  the  duty  of  appellant  to  load  the  horses 
and  that  it  could  not  have  imposed  this  duty  on  appellee  nor  stipulated 
against  its  liability  for  overloading  them,  we  yet  can  not  accept  the  riew, 
seemingly  entertained  by  the  trial  court,  that  appellee  could  not,  by 
contract  or  otherwise,  have  assumed  this  duty.  In  prohibiting  a  common 
carrier  from  restricting  or  limiting  its  liability  the  Legslature  could 
hardly  have  intended  to  deprive  the  owner  of  live  stock  tendered  for 
transportation  of  the  valuable  privilege  of  determining  how  many  he 
would  put  in  a  car.  At  all  events,  where  it  is  his  fault,  in  whole  or  in 
part,  that  too  many  are  crowded  into  one  car,  he  would  not  be  entitled  to 
recover  for  injuries  so  produced,  contract  or  no  contract.  See  Texas  C. 
By.  Co.  V.  O'Laughlin,  72  S.  W.  Rep.,  610.  It  is  insisted,  however,  that 
the  plea  above  quoted  did  not  allege  that  appellee  undertook  to  load,  and 
overloaded  the  horses,  but  this  construction  seems  to  us  too  narrow.  It 
undoubtedly  charges  that  by  contract  at  least  appellee  ^'specially  under- 
took ♦  ♦  ♦  to  see  that  they  were  properly  loaded,'*  and  further 
charges  that  they  were  overloaded.  Appellee  did  not  except  to  the  plea 
and  made  no  attack  on  the  written  contract  so  pleaded,  as  for  instance 
that  it  had  been  executed  under  circumstances  of  duress  or  without  con- 
sideration.   Indeed,  he  did  not  reply  to  it  at  all* 

It  is  further  contended  that  the  evidence  showed  that  appellant  alone 
was  to  blame  for  overloading  the  cars,  but  we  think  it  was  not  such  as 
to  warrant  the  court  in  taking  that  issue  from  the  jury. 

Reversed  and  remanded. 
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J.  I.  Campbell  et  al.  v.  J.  E,  Grant  Company  et  al. 

Decided  October  22,  1904. 

1^— Assignment  of  Debt — Surety  on  Contrector's  Bond. 

A  surety  on  a  contractor's  bond  given  to  Indemnify  and  protect  the 
owner  of  a  building  to  be  erected  against  claims  for  materials  furnished 
may  acquire  by  verbal  assignment  from  the  contractor,  to  secure  himself 
for  materials  furnished  to  the  contractor,  the  superior  right  to  such  sum 
of  money  as  should  become  due  from  such  owner  to  the  contractor  under  the 
building  contract;  and  the  surety  may  assert  the  right  so  acquired  against 
a  Judgment  creditor  of  the  contractor  proceeding  by  garnishment  against 
such  owner. 

24 — Same — Potential  Existence  of  Debt. 

The  debt  to  become  due  from  the  owner  to  the  contractor  had  a  potential 
if  not  an  actual  existence  at  the  time  of  the  execution  of  the  written  con- 
tract for  the  erection  of  the  building. 

3d — Same— Notice. 

It  was  not  essential  to  the  assignment  that  notice  thereof  be  given  to 
the  debtor,  the  owner  of  the  building,  or  that  she  consented  thereto. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed  S.  Lauderdale. 

R.  C.  Porter  and  Maroney  £  Simpson,  for  appellants. 

P.  D.  Cosby,  for  appellees. 

TALBOT,  Associate  Justice. — J.  E.  Grant  Company,  appellee, 
had  obtained  a  judgment  in  the  Justice  Court  of  Dallas  County  against 
W.  H.  Knott  for  the  sum  of  $124.30,  with  interest  and  costs.  This 
judgment  was  in  full  force  and  unpaid,  except  the  sum  of  $5.65  paid 
thereon  April  10,  1902.  In  an  effort  to  collect  this  judgment  J.  E. 
Grant  Company  sued  out  a  writ  of  garnishment  and  had  the  same 
served  on  Mrs.  M.  A.  Walsh  on  the  11th  day  of  April,  1902.  Mrs. 
Walsh  answered  alleging,,  in  substance,  that  she  had  employed  the  said 
Knott  to  build  her  a  house,  and  that  he  had  executed  to  her  a  bond, 
with  J.  I.  Campoell  (appellant  herein)  as  surety,  for  the  faithful  per- 
formance of  his  contract  and  to  protect  and  indemnify  her  against  all 
claims  and  liens  for  labor  performed  and  materials  furnished  in  the 
building  of  said  house.  She  further  alleged  that  a  final  settlement 
had  been  had  with  Knott,  and  that  she  owed  him  on  said  contract  the 
sum  of  $250,  but  that  the  said  J.  I.  Campbell  claimed  an  indebtedness 
against  the  said  Knott  of  $312.15  for  lumber  and  materials  furnished 
in  the  construction  of  her  said  house,  and  that  at  the  time  the  original 
contract  was  made  with  her  and  said  bond  executed  he  had  a  verbal 
contract  with  said  W.  H.  Knott,  by  which  the  said  Knott  assigned  to 
him  whatever  account  remained  unpaid  on  said  building  contract  at 
the  completion  of  said  house,  or  so  much  thereof  as  was  necessary  to 
pay  off  and  liquidate  any  indebtedness  due  the  said  Campbell  by  the 
said  Knott.    Other  than  this  she  owed  the  said  Knott  nothing. 

36   civ.— 41 
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J.  I.  Campbell  intervened  in  the  suit,  alleging  that  the  matters  set 
np  in  the  answer  of  Mrs.  Walsh  were  true;  that  when  he  became  surety 
for  W.  H.  Knott  on  the  bond  to  Mrs.  M.  A.  Walsh,  as  set  out  in  her 
answer,  it  was  agreed  between  him  and  the  said  Knott,  in  consideration 
of  his  becoming  such  surety,  that  Knott  should  and  did  then  verbally 
transfer  and  assign  to  him,  said  Campbell,  whatever  sums  of  money  said 
Mrs.  M.  A.  Walsh  might  owe  or  become  due  said  Knott,  under  his  con- 
tract for  the  erection  of  said  house  to  whatever  extent  might  be  neces- 
sary to  pay  any  indebtedness  due  him  by  said  Knott;  that  said  Camp- 
bell should  have  the  right  to  collect  said  moneys,  and  should  have  a 
prior  lien  and  claim  upon  the  same  for  the  purposes  stated.  That  in 
consideration  of  and  upon  the  faith  of  this  agreement  with  Knott  he 
executed  said  bond  and  sold  and  delivered  to  him  lumber,  wares  and 
merchandise  to  bcf  used  in  the  construction  of  said  house,  of  the  value 
of  $838.05,  which  had  been  reduced  by  credits  allowed  to  the  sum  of 
$312.15,  which  latter  amount  was  due  and  owing  him  by  the  said  Knott 
at  the  time  said  building  was  completed. 

On  the  21st  day  of  May,  1902,  in  order  that  the  said  J.  I.  Campbell 
might  receive  the  $250  from  Mrs.  Walsh,  and  Mrs.  Walsh  be  pro- 
tected in  the  payment  of  the  same  to  him,  Campbell,  Knott  and  Mrs. 
Walsh  entered  into  a  contract  whereby  Campbell  and  Knott  agreed  to 
indemnify  Mrs.  Walsh  against  any  claims  asserted  under  the  garnish- 
ment proceedings.  In  the  garnishment  suit  this  contract  was  pleaded 
by  Mrs.  Walsh,  and  she  asked  that  in  the  event  judgment  was  rendered 
against  her,  she  have  judgment  for  a  like  amount  over  against  said 
Campbell.  From  a  judgment  against  him  in  the  Justice  Court  J.  I. 
Campbell  appealed  to  the  County  Court.  A  trial  in  the  County  Court, 
without  the  intervention  of  a  jury,  resulted  in  a  judgment  for  appellee, 
the  J.  E.  Grant  Company,  against  J.  I.  Campbell  and  the  sureties  on 
his  appeal  bond,  and  Mrs.  Walsh  as  garnishee,  in  the  sum  of  $136.48, 
with  interest  and  costs  of  suit,  and  in  favor  of  Mrs.  Walsh  against  J.  I. 
Campbell  and  the  sureties  on  his  appeal  bond,  for  such  sum  as  she  may 
be  compelled  to  pay  of  said  sum  of  money  adjudged*  to  J.  E.  Grant 
Company.  Mrs.  Walsh  was  also  allowed  $25  as  attomey^s  fees  for 
answering  as  garnishee,  which  was  taxed  as  costs  of  suit.  J.  I.  Camp- 
boll  and  Mrs.  Walsh,  being  dissatisfied  with  the  judgment  of  the  County 
Court,  have  appealed  to  this  court. 

In  the  County  Court  the  appellee  urged  two  special  exceptions  to 
the  answers  of  Mrs.  M.  A.  Walsh  and  J.  I.  Campbell,  which  were  sus- 
tained by  the  court.    Said  exceptions  are  as  follows: 

"1.  Said  answer  and  plea  show  on  their  face  that  said  intervener,  J. 
I.  Campbell,  had  become  the  bondsman  and  surety  of  one  W.  H.  Ejiott, 
the  contractor,  whose  fund  is  garnished  in  this  proceeding,  and  had 
guaranteed  and  become  responsible  to  the  garnishee  herein  for  the  pay- 
ment by  said  Knott  of  all  claims  arising  out  of  said  contract,  indnd* 
ing  the  payment  for  material  furnished  by  said  Knott  on  said  contract, 
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and  could  not  have  a  lien  against  the  property  of  said  garnishee,  nor 
an  equitable  assignment  of  the  fund  accruing  to  said  contractor  from 
said  garnishee  to  secure  him  for  material  furnished  said  contractor  in 
the  execution  of  the  contract  above  mentioned. 

"2,  Because  said  answers  and  plea  show  on  their  face  that  said 
pretended  assignment  was  made  before  any  indebtedness  had  accrued 
from  the  garnishee  to  said  contractor  Knott  and  this  intervener,  and 
no  notice  of  said  pretended  assignment  was  given  to  Mrs.  M.  A.  Walsh, 
this  garnishee,  until  long  after  the  writ  of  garnishment  herein  had 
been  served  on  her.'^ 

Appellants'  first  and  second  assignments  of  error  are  predicated  upon 
the  action  of  the  court  in  sustaining  said  special  exceptions,  and  present 
the  controlling  question  for  our  determination. 

It  is  insisted  in  support  of  the  court's  action  that  "a  surety  on  a 
building  contractor's  bond,  stipxdating  to  protect  the  owner  from  liens 
on  the  property  by  reason  of  the  contract,  and  the  work  and  material 
furnished  under  it,  can  not  himself  have  a  lien  on  the  property  for  ma- 
terial furnished  the  contractor  in  the  carrying  out  of  his  contract;" 
and  since  he  can  not  have  such  lien,  it  would  be  inequitable  and  unjust 
to  permit  him  to  acquire  for  such  purpose  from  such  a  contractor  an 
equitable  assignment  of  such  sums  of  money  as  are  or  may  become  due 
such  contractor  for  the  erection  of  the  building.  It  may  be  conceded, 
and  it  is  doubtless  true,  that  Campbell,  having  become  surety  for  Knott 
and  guaranteeing  the  faithful  performance  by  him  of  his  contract  to 
build  Mrs.  Walsh's  house  and  to  protect  and  indemnify  her  against 
claims  for  labor  performed  and  materials  furnished  in  the  construction 
of  said  house,  could  not  acquire  a  lien  to  her  detriment  on  her  prop- 
erty for  such  materials  so  furnished  Knott,  but  it  does  not  follow  that 
he  could  not  acquire  an  equitable  assignment  of  such  sum  as  became 
due  from  Mrs.  Walsh  to  Knott  on  the  building  contract.  Such  an  as- 
signment in  no  way  infringed  upon  the  rights  of  Mrs.  Walsh  or  im- 
paired or  affected  in  any  manner,  to  her  injury,  the  obligations  assumed 
by  Campbell  in  the  bond  signed  by  him  as  surety,  whereby  he  agreed 
to  indemnify  and  protect  her  against  claims  for  materials  furnished 
Knott  in  the  erection  of  her  building. 

We  are  aware  of  no  good  reason  or  principle  of  law  that  would  for- 
bid, under  the  circumstances  of  this  case,  the  assignment  alleged.  It  is 
not  denied,  as  we  understand,  that  a  debt  or  chose  in  action,  not  in 
writing,  may  be  verbally  assigned,  and  that  such  assignment  will  vest 
the  equitable  title  of  the  fund  assigned  in  the  assignee  and  confer  upon 
him  a  right  of  action  in  equity  against  the  debtor.  Indeed,  it  would 
seem  that  this  proposition  could  not  be  successfully  disputed.  Mr. 
Pomeroy's  statement  that,  "when  a  part  of  a  debt  is  assigned,  the  as- 
signee acquires  a  right  of  action  in  equity  against  the  debtor,  and  not 
only  a  liqn  upon  the  fund  but  a  property  in  the  fund  itself,"  is  quoted 
with  approval  by  our  Supreme  Court  in  the  case  of  Harris  County  v. 
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Campbell^  68  Texas,  27.  It  is  held  in  that  case  that  the  oommon  law 
rule  whidi  forbids  the  assigziment  of  a  part  of  a  chose  in  action  does 
not  apply,  for  the  reason  that  all  the  claimants  of  a  fund  or  debt  may 
be  made  parties  to  cases  of  equitable  cognizance. 

But  it  is  argued  that  the  fund  or  debt  assigned  must  have  an  actual 
or  potential  existence,  and  that  it  appears  from  the  answers  of  appel- 
lants that  the  debt  attempted  to  be  assigned  in  this  instance  had  neither 
at  the  date  the  assignment  is  alleged  to  have  been  made.  The  proposi- 
tion of  law  asserted  in  this  contention  is  believed  to  be  correct,  but  the 
insistence  that  the  debt  assigned  had  neither  an  actual  nor  potential 
existence  at  the  time  the  alleged  assignment  was  made,  in  our  opinion 
is  not  sustained  by  the  facts  alleged.  Potential,  as  defined  by  Mr.  Web- 
ster, means  "existing  in  possibility;  anything  that  may  be  possible;** 
and  potential  existence,  it  has  been  said,  means,  "that  the  thing  may 
be  at  some  time.^'  That  the  requirements  of  this  definition,  or  of  any 
legal  definition  of  the  phrase  in  question,  are  fully  met  by  the  facts 
alleged  in  appellants^  answer  in  respect  to  the  assignment  of  the  fund 
in  controversy,  we  have  no  doubi  It  appears  that  a  written  contract 
had  been,  entered  into  between  the  garnishee,  Mrs.  Walsh,  and  W.  H. 
Knott,  by  the  terms  of  which  the  said  Elnott  agreed  to  furnish  the 
labor  and  material  and  construct  for  Mrs.  Walsh  in  the  city  of  Dallas 
a  two-story  house  for  the  sum  of  $2125.  The  work  was  to  be  com- 
menced on  the  20th  day  of  January,  1902^  and  the  house  finished  by 
March  15^  1902,  a  reasonable  extension  of  time -being  allowed  for  de- 
lays caused  by  changes  in  the  work^  inclement  weather,  or  labor  strikes. 
The  price  charged  by  Kiiott  for  the  building  of  said  house  was  to  be 
paid  in  different  installments  as  the  work  progressed,  as  follows:  $450 
when  the  foundation  and  frame  were  finished;  $450  when  the  storm- 
sheeting  roof  and  rough  floor  were  finished;  $450  when  the  outside  of 
the  house  was  completed  and  all  sash  and  outside  doors  were  in,  and 
the  balance  on  the  completion  of  the  contract.  Here  we  have  a  written 
contract  of  the  parties,  by  which  their  respective  undertakings  and 
liabilities  are  absolutely  fixed,  and  giving  assurance  with  reasonable 
certainty  that  the  different  amounts  agreed  to  be  paid  by  Mrs.  Walsh 
would  accrue  and  a  debt  and  fund  thereby  brought  into  actual  exist- 
ence subject  to  the  assignment  alleged  by  appellants,  although  the  ulti- 
mate liability  of  Mrs.  Walsh  depended  upon  the  performance  of  the 
contract  by  Knott.  We  are  of  the  opinion  that  the  facts  alleged  clearly 
show  that  the  debt  or  fund  assigned  had  a  potential,  if  not  an  actual, 
existence,  and  that  the  answers  were  not  obnoxious  to  appellee's  de- 
murrers. 

The  allegations  of  the  answers  stricken  out  were  sufficient  to  show 
that  the  assignment  was  supported  by  a  sufficient  consideration  and 
that  the  portion  of  the  fund  sought  to  be  assigned  as  definitely  ascer- 
tained and  expressed  as  required  under  the  decisions  in  this  State. 
Harris  County  v.  Campbell,  68  Texas,  27;  Milmo  Nai  Bank  v.  Con- 
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▼eiy,  8  Texas  Civ.  App.,  181,  27  S.  W.  Eep.,  828;  Clark  v.  Gillespie, 
70  Texas,  576.  It  was  not  essential  to  the  assignment  that  notice  thereof 
be  given  to  the  debtor,  Mrs.  Walsh,  or  that  she  consented  thereto. 
Milmo  Nat.  Bank  v.  Convery,  supra. 

The  contention  that  the  answers  of  appellants  show  that  the  assign- 
ment to  Campbell  was  made  before  the  execution  of  the  contract  be- 
tween Mrs.  Walsh  and  Ejiott  is  not,  in  our  opinion,  sustained  by  the 
record.  The  court  having  stricken  out  appellants'  answer,  acted  con- 
sistently with  such  ruling  in  excluding  the  evidence  offered  in  support 
of  the  allegations  thereof.  The  doctrine  of  subrogation  invoked  has 
no  application  under  the  facts  alleged. 

For  the  error  in  sustaining  appellee's  special  exceptions  to  appellants' 
answer,  the  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Missouri^  Kansas  &  Tbxas  Railway  Company  of  Texas  v. 

Maby  Cannady. 

Decided  October  22.  1904. 

Id— Personal   Injury^Evidence  and  Charge. 

In  an  action  for  personal  injury  where  the  petition  alleged  many  injuries^ 
some  of  which  were  not  proven,  it  was  not  reversible  error  for  the  court  to 
charge  that  if  plaintilT  was  injured  as  alleged  in  whole  or  in  part,  the  verdict 
ahould  be  in  her  favor, — the  eftect  of  other  paragraphs  of  the  charge  limiting 
the  recovery  to  only  such  injuries  as  were  shown  by  the  evidence. 

2ri— Same— Unlighted  Depot. 

Verdict  sustained  for  injuries  received  by  a  passenger  who,  in  stepping 
aside  to  answer  a  call  of  nature,  fell  from  the  platform  of  an  unlighted  depot 
at  night. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  Bice  Maxey. 

T.  8.  Miller  and  Smith  &  Beaty,  for  appellant. 

Wolfe  &  Hare,  for  appellee. 

EAINEY,  Chief  Justice. — Suit  for  damages  on  account  of  per^ 
fional  injuries  received  by  appellee  by  falling  from  appellant's  depot 
platform  at  Cale,  I.  T.  Defendant  pleaded  contributory  negligence. 
A.  trial  resulted  in  a  verdict  and  judgment  for  plaintiff. 

The  court  charged  the  jury :  *T[f  you  believe  iJrom  the  evidence  that 
the  said  Mary  Cannady  *  *  ♦  fell  off  of  said  platform  and  was 
injured  in  whole  or  in  pari;,  as  alleged  in  plaintiffs  petition,  *  ♦  • 
then  you  will  find  for  plaintiff/'  The  petition  alleged  many  injuries, 
8ome  of  which  were  not  proven.  The  complaint  is  that  there  being 
various  injuries  pleaded,  of  which  there  was  no  proof,  it  was  error  in 
the  couri;  submitting  to  the  jury  the  right  of  plaintiff  to  recover  if  plain- 
tiff was  injured  in  whole  or  in  part.  That  it  was  a  submission  of  issues 
not  raised  by  the  evidence.  It  would  have  been  the  better  practice  for 
the  court  in  the  paragraph  complained  of  to  have  confined  plaintiffs 
recovery  to  the  injuries  shown  by  the  evidence.  The  effect  of  other 
paragraphs  of  the  charge  limited  a  recovery  to  only  such  injuries  as 
were  shown  by  the  evidence.  The  charge  as  a  whole  was  not  calculated 
to  mislead  the  jury  and  said  assignment  is  overruled. 

It  was  not  error  for  the  court  to  refuse  special  charges  which  in- 
structed the  jury  to  eliminate  certain  allegations  in  plaintiffs  petition, 
upon  which  there  was  no  evidence,  from  their  consideration. 

Nor  was  there  any  phase  of  the  case  that  required  the  giving  of  the 
following  charge  requested  by  appellant,  to  wit:  "Gentlemen  of  the 
jury,  there  is  in  this  State  no  such  doctrine  as  comparative  negligence. 
So  that,  if  you  believe  from  the  evidence  in  this  case  that  both  parties 
were  negligent,  and  that  the  plaintiff  was  less  negligent  than  the  de- 
fendant, still  if  you  believe  from  the  evidence  that  such  negligence  of 
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the  plaintiff  caused  or  contributed  to  her  injuries,  you  must  find  for 
the  defendant;''  and  the  court  did  not  err  in  refusing  same. 

The  verdict  is  attacked  as  not  being  supported  by  the  evidence.  The 
f  acis  show  that  appellee  was  a  passenger  on  appellant's  train  that  reached 
Cale,  I.  T.,  about  11:30  at  night.  She  was  about  17  years  old  and 
traveling  with  her  mother  and  brother.  The  station  house  consisted 
of  three  rooms.  The  night  was  dark  and  drizzly,  and  there  was  but  one 
light  in  the  station,  and  that  was  a  small  lamp.  A  few  minutes  after 
arriving  appellee  walked  out  of  the  depot  along  on  tbe  platform  sur- 
rounding the  depot,  seeking  a  place  to  attend  a  call  of  nature,  and  fell 
therefrom  and  was  injured.  The  platform  where  she  fell  was  about 
four  feet  high.  It  was  dark,  the  platform  had  no  railing,  nor  was  it 
lighted,  and  she  could  not  see  where  she  was  going.  She  had  never  been 
there  before.  The  fall  rendered  her  unconscious;  her  right  arm  was 
broken  at  the  wrist;  it  set  her  jaws,  which  remained  so  for  several  days; 
her  face  was  skinned  and  some  of  her  teeth  loosened ;  the  injury  to  her  arm 
is  permanent  and  materially  impairs  its  use.  She  suffered  intensely  for 
a  month  and  her  arm  pains  and  hurts  her  all  the  time  and  her  eyesight 
has  been  affected.  Before  her  injury  she  was  a  stout,  healthy  girl  and 
had  done  a  great  deal  of  work,  picking  cotton,  hoeing  cotton,  washing, 
ironing,  cleaning  house,  etc.,  but  has  been  able  to  do  but  little  since. 

This  evidence  supports  the  judgment  and  warranted  the  amount  found 
by  the  jury. 

The  judgment  is  a£Srmed. 

Affirmed. 

Writ  of  error  refused. 
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Jane  Pbugia  bt  al.  v.  Texahkana  &  Poet  Smith  Bailwat 

Company. 

Decided  October  25.  1904. 

1^ — Railway  Crossing*— Duty  to  Look  and  Listen — Negligence  Per  8e. 

Failure  of  a  person  to  look  and  listen  before  going  upon  a  railroad  track 
constitutes  negligence  per  se  only  when,  from  all  the  circumstances,  the  fail- 
ure to  look  and  listen  is  so  clearly  opposed  to  the  dictates  of  prudence  that 
all  reasonable  minds  must  agree  that  it  shows  a  want  of  ordinary  care. 

2d— Same— Same — Contributory  Negligence — Question  for  Jury. 

When  the  engine  which  struck  deceased  was  being  run  at  a  higher  rate 
of  speed  than  the  ordinances  of  the  city  permitted,  and  the  bell  was  not  kept 
ringing  nor  any  headlight  burning  (the  accident  occurring  at  night),  it  wajs 
a  question  for  the  Jury  whether  deceased  was  guilty  of  contributory  negli- 
gence in  failing  to  look  and  listen  before  going  on  the  railroad  tracl^ 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  W.  H.  Pope. 

J.  D.  Wilkerson  and  Smith,  Crawford  &  Sonfield,  for  appellants. 
Oreers,  Noll  &  Neblett,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  snit  was  brought  by  Mis, 
Frugia  for  herself  and  minor  children  to  recover  damages  for  the  death 
of  Zeb  Frugia,  her  husband  and  the  father  of  said  minors.  The  petition 
charges  that  the  death  of  said  Zeb  Frugia  was  caused  by  the  negligence 
of  appellant  in  the  operation  of  one  of  its  trains  in  the  city  of  Beaumont 
on  the  night  of  the  18th  day  of  May,  1902,  the  specific  acts  of  negli- 
gence relied  on  for  recovery  being  fully  set  out  in  the  petition. 

The  defendant  answered  by  general  and  special  exceptions  and  general 
denial  and  by  special  plea  of  contributory  negligence.  Upon  the  trial 
in  the  court  below,  after  the  evidence  had  been  introduced,  the  trial 
judge  at  the  request  of  the  defendant  instructed  the  jury  to  return  a 
verdict  in  defendant's  favor,  and  upon  the  retam  of  such  verdict  judg- 
ment was  rendered  in  accordance  tiierewith. 

The  only  question  presented  upon  this  appeal  is  whether  the  evidence 
is  such  as  to  justify  the  holding,  as  matter  of  law,  that  the  deceased 
was  guilty  of  contributory  negligence.  The  evidence  shows  that  de- 
ceased was  killed  while  crossing  appellant's  track  in  the  city  of  Beau- 
mont on  the  evening  of  May  18,  1902,  at  about  fifteen  minutes  after 
7  o'clock,  by  being  struck  by  an  engine  drawing  a  passenger  train  on 
appellant's  railroad.  He  was  riding  on  horseback  at  the  time  he  was 
killed,  on  his  way  from  the  eastern  portion  of  Beaumont  to  his  home 
at  Spindle  Top,  two  or  three  miles  southwest  of  said  city.  For  some 
distance  before  reaching  the  point  at  which  he  started  acioss  the  rail- 
road he  had  been  riding  along  the  side  of  the  track,  a  few  feet  distant 
therefrom,  going  in  a  southeastern  direction.  Appellee's  railroad  track 
through  this  portion  of  the  city  of  Beaumont  runs  northwest  and  soutli- 
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east.  The  train  which  struck  the  deceased  was  coming  into  the  city 
from  the  southeast  There  is  evidence  to  the  effect  that  the  point  on 
appellee's  track  at  which  the  deceased  was  killed  had  been  constantly 
used  by  the  public  as  a  crossing  ever  since  the  railroad  was  constructed, 
and  no  objection  is  shown  to  have  been  made  by  appellee  to  such  use. 
There  was,  however,  no  public  road  or  street  crossing  at  this  place,  and 
no  road  or  street  leading  up  to  this  place  of  crossing.  There  is  testi- 
mony from  which  the  jury  might  have  found  that  the  train  which  killed 
the  deceased  was  running  at  a  rapid  rate  of  speed  without  having  its 
headlight  burning  and  without  ringing  the  bell  of  the  engine  or  giving 
any  warning  of  its  approach.  The  ordinances  of  the  city  of  Beaumont 
prohibit  the  running  of  trains  within  the  city  limits  at  a  greater  rate  of 
speed  than  six  miles  an  hour  and  require  that  the  engine  bell  shall  be 
kept  constantly  ringing  during  the  time  a  train  is  moving  through  the 

One  witness  testified  that  it  was  dark  at  the  time  the  deceased  was 
killed ;  that  some  rain  was  falling,  and  the  wind  was  blowing  hard  from 
a  northeastern  direction.  The  track  was  unobstructed  from  the  place 
at  which  deceased  was  struck  for  a  half  mile  or  more  in  the  direction 
from  which  the  train  was  coming.  Two  witnesses  testified  that  they  saw 
the  train  coming  just  before  it  struck  the  deceased  and  that  it  could  have 
been  seen  from  the  place  at  which  deceased  was  killed  for  the  distance 
of  one-fourth  of  a  mile.  No  witness  saw  the  deceased  at  the  time  he 
was  killed.  The  place  at  which  his  body,  and  the  body  of  his  horse, 
which  was  also  killed,  were  found,  and  the  tracks  of  the  horse  along 
the  side  of  the  railroad  and  upon  the  railroad  track,  indicate  that  he 
must  have  turned  and  ridden  upon  the  track  almost  immediately  in 
front  of  the  approaching  train,  or  else  he  for  some  unexplained  reason 
stepped  upon  the  track  and  remained  there  until  struck  by  the  train. 
It  is  not  shown  that  any  of  the  operatives  of  the  train  saw  deceased 
before  the  train  struck  him. 

The  doctrine  that  the  failure  of  a  person  crossing  a  railroad  track  to 
look  and  listen  for  approaching  trains  constitutes  negligence  per  se 
does  not  obtain  in  this  State.  Texas  &  P.  Ry.  Co.  v.  Murphy,  46 
^exas,  366;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Tirres,  8  Texas  Ct  Rep.,  529; 
Galveston  H.  &  S.  A.  Ry.  Co.  v.  Gasscamp,  69  Texa^  547;  St.  Louis 
S.  W.  Ry.  Co.  V.  Matthews,  9  Texas  Ct.  Rep.,  5,  79  S.  W.  Rep.,  73. 

The  mere  fact  that  if  a  person  injured  while  crossing  a  railroad  track 
had  looked  and  listened  before  going  upon  the  track  he  would  have  seen 
or  heard  the  approach  of  the  train  by  which  he  was  injured  in  time  to 
have  avoided  the  injury  does  not  necessarily  charge  such  person  with 
contributory  negligence  and  prevent  his  recovery.  In  such  case  it  is 
only  when  from  all  the  circumstances  of  the  situation  the  failure  of 
the  person  injured  to  look  and  listen  is  so  clearly  opposed  to  the  dic- 
tates of  prudence  as  that  all  reasonable  minds  must  agree  that  it  shows 
a  want  of  ordinary  care  that  it  becomes  negligence  as  a  matter  of  law. 
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In  the  present  ease  there  is,  as  before  stated,  sufficient  eyidence  to  sus- 
tain a  finding  that  the  deceased  was  not  a  trespasser  upon  appellants 
track  and  that  the  train  which  struck  and  killed  him  was  being  operated 
in  disregard  of  every  rule  of  ordinary  care  and  prudence  and  in  direct 
violation  of  the  positive  law  of  the  city  of  Beaumont.  The  deceased 
must  be  presumed  to  have  known  that  the  ordinances  of  the  city  re- 
quired that  appellant's  train  should  not  be  run  within  the  city  limits 
at  a  greater  rate  of  speed  than  six  miles  an  hour,  and  that  the  engine 
bell  should  be  kept  constantly  ringing  during  the  time  tke  train  was 
moving  within  the  city.  He  also  knew  that  all  trains  are  required  to 
have  a  headlight  on  the  engine  when  being  operated  after  dark.  When 
he  started  across  appellant's  track  no  bell  was  ringing  to  give  him  notice 
of  the  approaching  train,  and  no  headlight  was  burning  on  the  engine 
and  throwing  its  reflection  in  front  of  him.  He  had  a  right  to  expect 
and  rely  upon  both  these  warnings,  and  failing  to  observe  them,  he 
evidently  went  upon  the  track  without  any  suspicion  that  a  rapidly  mov- 
ing  train  was  approaching.  If  he  had  turned  his  face  and  looked  down 
the  track  in  the  direction  from  which  the  train  was  coming  he  could 
have  seen  it  and  gotten  out  of  its  way.  A  very  prudent  and  cautious 
person  would  no  doubt  have  done  this,  but  we  do  not  think,  under  all 
the  circumstances  in  evidence,  that  his  failure  to  look  in  the  direction 
from  which  the  train  was  coming  was  an  act  of  omission  so  opposed  ta 
common  prudence  that  reasonable  minds  can  not  differ  in  tiie  con- 
clusion that  no  ordinarily  prudent  person  would  have  been  guilty  of 
such  omission. 

We  do  not  mean  to  hold  or  to  intimate  that  the  jury  ought  to  find 
from  the  evidence  that  the  deceased  was  not  guilty  of  contributory  neg- 
ligence, but  we  think  the  evidence  presents  an  issue  of  fact  upon  this 
question  to  be  decided  by  the  jury,  and  the  trial  court  erred  in  instruct-^ 
ing  a  verdict  for  the  defendant. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
manded,  and  it  is  so  ordered. 

Reversed  and  remanded 
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Endowment  Rank  Supreme  Lodge  Knights  op  Ptthias  v. 

J.  T.  Townsend,  Guardian. 

Decided  October  26,  1904. 

1- — ^Assessment — Insurance — Paymeuts — Pleading. 

In  an  action  to  recover  on  a  life  insurance  policy  issued  by  an  assess- 
ment company,  an  allegration  that  insured  had  paid  "all  monthly  payments, 
assessments  and  dues"  was  sufficient  as  against  special  demurrer,  though 
it  did  not  specify  the  payments  and  assessments  required  and  paid. 

2w— Insurance  Warranty — Intoxicating  Liquors. 

The  questions  to  applicant  for  insurance,  "To  what  extent  do  you  use 
intoxicating  liquors?"  and  "Have  you  always  been  temperate  in  their  use?" 
were  for  the  purpose  of  ascertaining  the  extent  to  which  applicant  used 
them,  and  not  whether  he  used  them  at  all. 

3w~~Same. 

Evidence  considered  and  held  to  support  finding  that  a  statement  in  the 
application  of  insurance  that  he  did  not  use  intoxicating  liquors  was  true  at 
the  time  made,  although  he  was  shown  to  have  used  them  before  and  after 
taking  out  the  policy. 

4d— Same. 

Evidence  considered  and  held  to  support  finding  that  death  of  insured 
was  not  caused  by  using  intoxicating  liquors. 

5w — I nsurance^Warranties— -Findings  of  Fact. 

Failure  of  the  trial  court  to  find  that  conditions  of  the  policy  and  state- 
ments by  the  insured  in  his  application  constituted  warranties,  is  not  mate- 
rial where  the  findings  of  law  show  that  the  court  had  treated  them  as 
warranties  nor  where  the  findings  of  fact  show  that  warranties  had  not  been 
broken. 

6w — Findings  by  Court — Judgment. 

Where  the  case  is  tried  without  a  jury,  the  judgment  must  be  passed 
upon  the  findings  of  the  court,  and  a  finding  that  plaintifiC  is  entitled  to  re- 
cover the  principal  sum  sued,  with  interest  from  the  date  of  judgment,  will 
not  supply  a  judgment  for  such  principal  sum  with  interest  from  the  date 
of  its  maturity. 

Error  from  the  District  Court  of  Llano.  Trie<J  below  before  Hon. 
Clarence  Martin. 

Carlos  S.Hardy  and  McLean  &  Spears,  for  appellant. 

Flach  &  Dalrymple,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  by  John  T.  Town- 
send,  as  guardian  of  the  estate  of  Fay  Townsend,  a  minor,  against  plain- 
tiff in  error  for  the  recovery  of  $1000  alleged  to  be  due  said  minor  as 
beneficiary  in  an  insurance  policy  or  benefit  certificate,  issued  by  plaintiff 
in  error  on  the  23d  day  of  June,  1896,  on  the  life  of  W.  H.  Townsend, 
since  deceased,  the  said  W.  H.  Townsend  being  the  father  of  the  minor 
Fay  Townsend. 

Plaintiff  in  error,  who  was  defendant  below,  excepted  generally  and 
specially  to  the  petition  filed  by  defendant  in  error,  and  pleaded  general 
denial,  tender  back  of  all  fees,  dues  and  assessments  paid  by  the  insured, 
and  breach  of  warranties  on  the  part  of  the  insured,  whereby  the  policy 
or  certificate  of  insurance  was  rendered  null  and  void. 
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The  case  was  submitted  to  the  court  without  a  jury,  and  judgment 
was  rendered  for  defendant  in  error  for  the  sum  of  $1074.50  and  oosfei 
of  suit. 

In  the  first  assignment  of  error,  plaintiff  in  error  contends  that  the 
court  erred  in  overruling  its  first  special  exception  to  defendant  in 
error's  first  amended  original  petition,  upon  the  ground  that  said  petition 
shows  upon  its  face  that  the  validity  of  the  contract  of  insurance  sued 
on  was  made  to  depend  upon  the  payment  by  insured  of  certain  monthly 
dues  and  assessments,  and  does  not  allege  the  amounts  of  such  dues  and 
assessments  which  the  insured  was  required  to  and  did  pay,  but  said 
petition  only  sets  forth  the  conclusion  of  the  pleader  that  all  of  such 
dues  and  assessments  had  been  paid.  The  petition  alleged  that  in  con- 
sideration of  the  payment  of  the  prescribed  membership  fee  contained  in 
the  laws  governing  said  endowment  rank,  and  in  consideration  of  the 
further  payment  of  all  assessments  thereafter  to  be  made,  the  defendant 
did,  on  the  23d  day  of  June,  1896,  execute  and  deliver  to  the  said 
W.  H.  Townsend  its  policy  of  insurance ;  that  up  to  the  time  of  his  said 
death  all  monthly  payments,  assessments  and  dues  required  by  the  laws 
governing  said  order  were  fully  paid.  The  ground  of  objection  to  the 
petition  was  that  it  did  not  allege  the  facts  relied  upon,  but  merely 
stated  the  conclusion  of  the  pleader  that  aU  such  dues  and  assessments 
had  been  paid.  We  think,  in  pleading  the  consideration  upon  which  a 
contract  is  based,  that  such  allegations  are  sufiicient.  However,  in  the 
petition  in  this  case  it  was  further  alleged  that  plaintiff  could  not  specifi- 
cally set  out  the  amounts  paid  and  the  dates  of  such  payments,  on  ac- 
count of  the  receipts  for  such  payments  and  the  books  showing  such 
payments  being  in  the  possession  of  defendant;  and  notice  was  given  in 
said  petition  to  the  defendant  to  produce  such  books  and  receipts  upon 
the  trial  of  the  case.  We  are  of  the  opinion  that  there  was  no  error  in 
the  action  of  the  court  in  overruling  such  special  exception. 

The  court  below  filed  findings  of  fact  and  conclusions  of  law,  which 
are  as  follows : 

"1.  That  on  the  26th  day  of  May,  1896,  W.  H.  Townsend,  who  at 
said  date  was  a  member  in  good  standing  of  subordinate  lodge  No.  230, 
Knights  of  Pythias,  located  in  the  town  and  county  of  Llano,  Texas,  ap- 
plied for  membership  in  the  endowment  rank  of  said  order,  wherein  he 
asked  for  an  endowment  of  $1000,  payable  to  the  plaintiff^  ward.  Miss 
Fay  Townsend,  a  daughter  of  the  said  W.  H.  Townsend.  That  said 
application  was  in  writing  and  signed  by  the  said  W.  H.  Townsend,  and 
all  questions  therein  asked  were  fully  answered  by  him. 

"2.  That  on  the  15th  day  of  June,  1896,  the  said  W.  H.  Townsend 
was  examined  by  the  medical  examiner.  Dr.  J.  Duff  Brown,  of  said  order, 
at  Llano,  Texas.  Among  the  numerous  questions  propounded  by  the 
said  medical  examiner  to  said  applicant  and  answered  by  him  was  the 
following,  being  subdivision  A,  section  10,  *To  what  extent  do  you  now 
use  intoxicating  liquors?  (State  kind  and  average  quantity  each  day.)** 
To  which  applicant  answered,  'TDon't  use  them.'*     That  said  medical 
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examiner  passed  said  applicant  and  recommended  him  for  membership 
in  said  endowment  rank. 

"3.  That  on  the  23d  day  of  June,  1896,  the  defendant  issued  to  said 
W.  H.  Townsend  its  policy  of  insurance,  in  writing,  based  upon  said 
application,  whereby  it  insured  the  life  of  said  W.  H.  Townsend  in  the 
sum  of  $1000  for  the  benefit  of  the  plaintiff^s  ward. 

"4.  That  the  said  W.  H.  Townsend  died  on  the  29th  day  of  August, 
1902. 

"5.  That  at  the  time  of  his  death  he  was  a  member  in  good  standing 
of  said  subordinate  lodge  No.  230,  located  in  the  said  town  of  Llano, 
and  that  all  monthly  payments,  assessments  and  dues  required  by  the 
laws  governing  the  said  order  were  fully  paid  by  the  said  W.  H.  Town- 
send  to  said  order  and  upon  said  policy. 

"6.  That  the  said  W.  H.  Townsend  was  a  practicing  physician  from 
time  he  was  accepted  as  a  member  of  said  order  until  his  said  death, 
residing  in  the  town  of  Llano ;  that  he  had  an  extensive  country  prac- 
tice; that  he  purchased  a  great  deal  of  whisky  during  said  time;  that  ' 
he  used  a  great  deal  of  such  whisky  in  his  prescriptions,  in  the  admin- 
istering of  medicine  to  his  patients ;  that  he  left  whisky  at  some  six  or 
eight  places  where  he  was  attending  upon  the  sick,  to  be  given  with 
medicine ;  that  during  most  of  the  time*  he  was  a  member  of  said  order 
he  was  a  druggist  and  had  a  drug  store  in  the  town  of  Llano. 

**7.  That  while  the  said  Townsend  purchased  a  great  deal  of  whisky 
during  the  time  he  was  a  member  of  said  order,  the  evidence  shows  that 
he  drank  very  little  of  it,  and  on  two  or  three  occasions  was  seen  in  an 
intoxicated  condition,  or  at  least  the  witnesses  supposed  he  was  intoxi- 
cated from  his  appearance  and  actions. 

"8.  That  on  the  2d  or-3d  day  of  May,  1896,  while  the  said  W.  H. 
Townsend  was  attending  upon  a  sick  patient,  some  eight  or  ten  miles 
in  the  country  from  Llano  town,  he  took  three  or  four  drinks  of  whisky 
with  another  party  out  of  a  half -pint  flask ;  that  he  was  attending  upon 
said  patient  for  three  or  four  nights  at  that  time,  being  up  during  the 
most  of  said  nights;  that  at  the  time  he  was  examined  by  the  medical 
examiner  of  said  order  for  membership  in  the  said  endowment  rank  on 
the  15th  day  of  June,  1896,  in  response  to  the  qu^tion,  "To  what  ex- 
tent do  you  now  use  intoxicating  liquors?"  he  answered,  ^T)on*t  use 
them;"  that  while  he  had  taken  some  three  or  four  drinks  on  the  2d 
or  3d  day  of  May,  1896,  there  was  no  evidence  that  he  used  intoxicating 
liquors  on  the  said  15th  day  of  June,  1896 

"9.  That  during  the  time  from  the  date  he  become  a  member  of  the 
said  endowment  rank  and  his  death  the  said  W.  H.  Townsend  occasion- 
ally drank  a  glass  of  beer,  but  there  is  no  evidence  showing  that  he 
drank  beer  to  excess,  or  that  he  drank  whisky  over  the  bar  in  any 
quantity. 

"10.  That  the  proper  proof  of  the  death  of  the  said  W.  H.  Town- 
send  was  furnished  to  the  defendant  on  or  about  the  Ist  day  of  No- 
vember, 1902;  that  the  plaintiff,  as  the  guardian  of  the  estate  of  the 
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minor  Fay  Townsend,  made  the  proper  demand  for  the  payment  of  said 
insurance  policy;  that  he  is  still  the  owner  and  holder  of  said  policy 
and  that  no  part  of  the  same  has  been  paid. 

"11.  That  the  evidence  does  not  show  that  the  said  W.  H.  Town- 
send  made  any  false  statement  in  his  application  for  membership  in 
the  endowment  rank  of  the  defendant  as  to  his  use  of  narcotics  or  in- 
toxicating liquors,  nor  does  the  evidence  show  that  he  used  them  to 
such  an  extent,  after  becoming  a  member  of  said  endowment  rank,  as 
to  shorten  his  term  of  expectancy  of  life,  or  to  materially  injure  his 
health,  nor  does  the  testimony  show  that  the  death  of  said  W.  H.  Town- 
send  was  caused,  or  superinduced,  by  the  use  of  narcotics  or  intoxicating 
liquors. 

"Conclusions  of  Law. — 1.  That  the  answers  contained  in  the  applica- 
tion of  the  deceased,  for  membership  in  the  endowment  rank  of  the  de- 
fendant, dated  on  the  26th  day  of  May,  1896,  and  the  answers  contained 
in  his  medical  examination,  attached  to  said  application  and  forming 
a  part  thereof,  dated  June  15,  1896,  were  warranties  by  the  said  ap- 
plicant, and  that  said  application  and  medical  examination  became  a 
part  of  the  indemnity  or  life  insurance  policy  issued  to  the  said  W.  H. 
Townsend  on  the  23d  day  of  June,  1896;  and  that  the  testimony  that 
the  said  applicant  was  seen  to  take  three  or  four  drinks  of  whisky  on 
the  2d  or  3d  day  of  May,  1896,  was  not  a  breach  of  such  warranties  on 
the  part  of  the  applicant,  the  application  being  made  long  subsequent 
thereto. 

"2.  Testimony  that  the  deceased,  W.  H.  Townsend,  applicant,  pur- 
chased a  great  deal  of  whisky  subsequent  to  the  date  he  was  accepted 
as  a  member  of  said  endowment  rank  of  said  order,  and  during  the 
time  he  was  a  member  of  such  order,  would  not  warrant  the  court,  as 
a  proposition  of  law,  in  presuming  that  the  deceased,  W.  H.  Townsend, 
drank  the  same,  in  the  abserce  of  proof  that  he  did  drink  it,  especially 
when  considered  with  the  fact  that  he  owned  a  drug  store  and  pre- 
scribed whisky  for  his  patients. 

"3.  Testimony  that  the  deceased,  W.  H.  Townsend  was  seen  in  a 
supposed  intoxicated  condition  on  two  or  three  occasions  subsequent  to 
the  time  of  the  issuance  of  said  indemnity  certificate  by  the  defendant, 
and  was  seen  to  drink  a  few  drinks  of  whisky  and  several  glasses  of 
beer,  would  not  be  sufficient  to  warrant  the  court  to  conclude,  as  a 
proposition  of  law,  in  the  absence  of  direct  testimony,  that  the  said 
death  was  directly  caused  or  superinduced  by  the  use  of  intoxicating 
liquors. 

"4.  That  at  the  time  of  the  death  of  the  said  W.  H.  Townsend  the 
indemnity  certificate  or  life  insurance  policy,  declared  on  by  the  plain- 
tiff in  his  amended  original  petition,  was  a  valid  and  subsisting  cer- 
tificate, and  that  the  same  is  still  valid ;  that  proper  proof  of  the  death 
of  the  said  W.  H.  Townsend  was  made  to  the  defendant;  that  said  cer- 
tificate nor  any  part  of  same  has  been  paid;  that  the  plaintiff  as  the 
guardian  of  Fay  Townsend,  a  minor,  the  beneficiary  named  in  said  in- 
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demnity  certificate^  is  entitled  to  recover  from  the  defendant  the  amount 
of  said  certificate^  $1000^  with  6  per  cent  interest  thereon  from  this 
date,  and  all  costs  of  this  suit/' 

PlaintifE  in  error's  second  assignment  of  error  is  as  follows : 

"The  court  erred  in  rendering  judgment  for  plaintiff,  and  in  re- 
fusing to  render  judgment  for  defendant,  for  the  reasons:  (1)  By 
the  contract  sued  on  the  insured  warranted  that  the  answers  made  by  him 
to  the  medical  examiner  would  be  full,  complete  and  true,  and  that  if 
the  same  should  be  untrue,  the  contract  of  insurance  sued  on  should 
be  null  and  void;  (2)  the  said  insured  answered  in  his  medical  exami- 
nation that  he  did  not  use  intoxicating  liquors;  and  (3)  the  court  found 
that  from  the  date  insured  became  a  member  of  the  said  endowment 
rank  up  to  his  death  he  occasionally  drank  a  glass  of  beer,  and  the  un- 
disputed evidence  shows  that  from  a  date  long  prior  to  his  said  mem- 
bership, and  continuously  up  to  his  death,  he  drank  both  beer  and 
whisky,  both  of  which  are  intoxicating,  and  therefore  his  answer  to  the 
medical  examiner  that  he  did  not  use  intoxicating  liquors  was  untrue, 
and  that  the  contract  sued  on  is  null  and  void.*' 

The  certificate  of  insurance  sued  on  expressly  makes  the  application 
of  the  insured,  dated  May  26,  1896^  and  the  statements  certified  by  him 
therein  to  the  medical  examiner,  a  part  of  the  contract  and  expressly 
states  *Hhe  conditions,  restrictions  and  limitations  subscribed  to  by  said 
member  in  his  application.  ♦  ♦  *  And  it  is  understood  and  agreed 
that  any  violation  of  the  within  mentioned  conditions,  or  the  require- 
ments of  the  laws  now  or  hereafter  in  force  governing  this  rank,  shall 
Tender  this  certificate  and  all  claims  hereunder  null  and  void/' 

Said  application,  dated  May  26,  1896,  contains  the  following  war- 
ranties: "I  hereby  warrant  ♦  ♦  *  that  all  questions  herein  are 
truthfully  and  completely  answered;  ♦  ♦  ♦  and  it  is  further  de- 
clared that  the  foregoing  answers  and  statements,  *  *  ♦  together 
with  the  answers  and  statements  made  or  to  be  made  to  the  medical 
examiner  in  the  continuance  of  this  application,  are  warranted  to  be 
full,  complete  and  true,  and  shall,  together  with  all  the  agreements  here- 
inafter made,  form  the  basis  of  any  certificate  of  membership  issued 
hereon.  It  is  agreed  by  myself  and  binding  upon  all  parties  who  may 
hereafter  become  interested,  that  if  any  statement  in  this  application, 
or  to  the  medical  examiner  *  ♦  *  is  untrue  ♦  ♦  ♦  gaid  cer- 
tificate shall  be  null  and  void,  and  all  right,  title  and  interest  in  and 
to  the  same,  as  well  as  the  rights  of  my  heirs  and  beneficiaries  to  the 
benefits  and  privileges  accruing  to  members  in  good  standing  of  this 
rank,  shall  be  forfeited." 

Among  the  questions  and  answers  by  and  to  the  medical  examiner, 
are  the  following:  "To  what  extent  do  you  use  intoxicating  liquors? 
(State  kind  and  average  quantity  each  date.)"  Answer:  "Don't  use 
tiiem."  "Have  you  always  been  temperate  in  their  use?  (If  not,  ex- 
plain the  duration  and  extent  of  excess  and  when  last.)"    Answer: 
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'TTes/^    "Are  you  engaged  in  any  way  in  the  sale  or  mantifactare  of 
alcoholic  liquors?*^    Answer:     ''No/' 

The  question,  "To  what  extent  do  you  use  intoxicating  liquors  ?^  pre- 
supposes that  the  party  to  whom  such  question  was  addressed  used  in- 
toxicating liquors,  and  was  intended  to  elicit  to  what  extent  he  used 
same.  This  interpretation  of  said  question  is  supported  by  the  next 
question,  which  is:  "Have  you  always  been  temperate  in  their  use? 
(If  not,  explain  the  duration  and  extent  of  excess  and  when  last.)*' 
Answer:  "Yes.''  The  last  question  and  the  answer  "Yes"  thereto, 
construed  in  connection  with  the  first  and  the  answer  thereto,  "Don't 
use  them,"  lead  us  to  the  conclusion  that  the  purpose  of  these  ques- 
tions was  to  ascertain  not  whether  the  applicant  used  intoxicating  liquors 
at  all,  but  the  extent  to  which  he  used  them,  and  the  answers  to  these 
questions  furnished  the  desired  information;  and  the  insurers  could  not 
reasonably  have  been  misled  by  such  answers.  We  are  further  of  opin- 
ion that  there  is  testimony  in  the  record  supporting  the  statement  that 
at  the  time  of  answering  those  questions  the  applicant  was  and  had  been 
theretofore  temperate  in  the  use  of  intoxicating  liquors. 

Plaintiff  in  error's  third  assignment  of  error  is  as  follows:  "The 
court  erred  in  rendering  judgment  for  plaintiff,  and  in  refusing  to  ren- 
der judgment  for  defendant,  for  the  reasons:  (1)  It  was  warranted 
by  the  insured  that  if  his  death  was  caused  or  superinduced  by  the  use 
of  intoxicating  liquors  the  contract  sued  on  should  be  null  and  void; 
(2)  the  great  preponderance  of  the  evidence,  both  direct  and  circum- 
stantial, shows  that  insured's  death  was  caused  or  superinduced  by  the 
use  of  intoxicating  liquors ;  and  defendant  having  done  exact  equity  by 
tendering  to  plaintiff  all  fees,  dues  and  assessments  paid  by  the  insured, 
the  court  should  have  held  the  contract  of  insurance  sued  on  to  be  null 
and  void  by  reason  of  said  breach  of  warranty,  and  should  have  ren- 
dered judgment  for  the  defendant." 

The  application  of  the  insured  contained  this  provision:  "It  is 
agreed  that  *  *  *  if  death  is  caused  or  superinduced  by  the  use 
of  intoxicating  liquors,  *  *  *  then  the  certificate  issued  upon  this 
application  shall  be  null  and  void,  and  all  claims  on  account  of  such 
membership  shall  be  forfeited." 

There  is  a  conflict  in  the  evidence  upon  this  issue,  that  of  Dr.  Selman 
tending  to  support  the  theory  that  the  use  of  intoxicating  liquors  had 
something  to  do  with  the  death  of  W.  H.  Townsend;  while  that  of  Dr. 
Ed  Townsend  and  Ed  Simmons  tends  to  show  that  the  use  of  intoxi- 
cating liquors  had  no  influence  or  effect  whatever  in  causing  or  super- 
inducing his  death.  And  the  testimony  of  other  witnesses  tends  to  show 
only  a  temperate  use  of  intoxicating:  liquors  by  the  deceased  from  the 
time  of  the  issuance  of  his  policy  of  insurance  to  the  date  of  hip  death. 
The  court  below  had  all  the  witnesses  before  him,  heard  them  testify, 
and  saw  their  manner  and  deportment  upon  the  witness  stand,  and  was 
therefore  much  better  situated  to  pass  upon  and  reconcile  or  solve  this 
conflict  in  the  evidence  than  this  court,  and  he  has  done  so  by  finding 
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against  the  contention  of  plaintiff  in  error,  and  we  do  not  feel  authorized 
to  disturb  such  finding. 

The  fourth,  fifth,  sixth,  seventh,  eighth  and  tenth  assignments  of 
error,  while  stated  in  different  language,  relate  to  the  same  matters  as 
the  third  and  ninth  assignments,  and  are  overruled  upon  the  grounds 
stated  in  disposing  of  the  third  and  fourth  assignments  of  error. 

The  ninth  assignment  of  error  is  as  follows:  "The  court  erred  in 
his  first  conclusion  of  law  in  failing  and  refusing  to  find  that  the  printed 
terms  and  conditions  set  forth  in  contract  of  insurance  sued  on,  and 
the  application  upon  which  same  was  based  and  forming  a  part  thereof, 
were  warranties  on  the  part  of  the  insured,  and  in  limiting  the  warranties 
on  the  part  of  said  insured  to  his  answers  to  direct  questions  propounded 
to  him  in  said  application,  when  in  truth  and  in  fact  the  terms  and  con- 
ditions set  out  in  said  contract  of  insurance  and  the  application  upon 
which  same  was  based,  and  forming  a  part  thereof,  especially  those  set 
out  in  defendant's  answer,  were  warranties  on  the  part  of  said  insured/* 

While  the  court  made  no  special  affirmative  finding  that  the  terms 
and  conditions  referred  to  in  the  above  assignment  were  warranties, 
his  findings  of  fact  and  conclusions  of  law  clearly  indicate  that  he  treated 
them  as  warranties,  so  that  plaintiff  has  not  been  prejudiced  by  the 
failure  to  make  a  special  finding  upon  the  matters  embraced  in  such 
terms  and  conditions.  And  the  finding  of  fact  that  the  deceased^s 
death  was  not  caused  or  superinduced  by  the  use  of  intoxicating  liquors 
renders  such  omission  harmless. 

The  eleventh  assignment  of  error,  which  is  as  follows, — ^TThe  court 
erred  in  rendering  judgment  for  plaintiff  for  $1074.50,  when  the  court's 
conclusion  of  law  shows  that  plaintiff  was  only  entitled  to  recover  judg- 
ment for  $1000  with  6  per  cent  interest  thereon  from  the  date  of  the 
judgment,  the  judgment  rendered  by  the  court  not  being  supported  by 
his  conclusions  of  law,*' — is,  in  our  opinion,  well  taken  and  is  sus- 
tained. The  court  having  found  as  a  matter  of  law  that  the  plaintiff 
was  entitled  to  recover  of  defendant  $1000,  with  6  per  cent  interest 
thereon  from  the  date  of  such  judgment,  there  was  no  authority  for  en- 
tering or  basis  upon  which  to  enter  a  judgment  for  interest  at  G  per 
cent  on  the  principal  sum  of  $1000  from  the  1st  of  November,  1902, 
amounting  to  $74.50.  And  we  here  now  reform  said  judgment,  so 
that  the  plaintiff,  defendant  in  error  herein,  will  not  recover  any  interest 
until  after  the  date  of  said  judgment,  and  that  he  recover  interest  on 
said  principal  sum  of  $1000  from  the  date  of  said  judgment  at  the  rate 
of  6  per  cent  per  annum ;  and  the  judgment  of  the  court  below  so  re- 
formed is  affirmed. 

Reformed  and  afflrmed. 


86  civ.- 


658  Taylor  v.  S.  A.  &  A.  P.  Et.  (3o, 


W.  M.  Taylor  v.  San  Antonio  &  Aransas  Pass  Railway 

Company. 

Decided  October  26,  1904. 

1  d—-Ra  i  I  way— -Overflow. 

Pleadings,  instructions  and  evidence  in  an  action  against  a  railway  for 
injury  to  plaintiffs  land  and  crops  by  causing  overflow  through  interf^- 
ence  with  the  natural  drainage,  set  forth  in  eztenso  in  the  opinion,  consid- 
ered, and  held  that  the  issues  were  properly  submitted  and  the  refusal  of 
charges  asked  by  plaintiff  was  proper. 

2d — Same— Charge. 

An  instruction  densrlng  plaintiff's  right  to  recover  for  certain  damages 
not  claimed  in  his  petition  was  proper. 

3d— Same. 

An  instruction  submitting  in  the  terms  of  the  statute  that  it  was  not 
the  duty  of  the  railway  to  construct  a  channel  for  the  drainage  of  the  plain- 
tiff's land,  but  only  to  provide  culverts  and  sluiceways  for  its  natural  drain- 
age, is  correct 

4wSame. 

Instruction  denying  recovery,  if  the  defendant  railway  had  constructed 
its  road  in  a  proper,  careful  and  scientific  manner,  was  correctly  given. 

5. — Same. 

Charge  given  on  request  held  not  erroneous  as  repeating  instructions 
embodied  in  main  charge. 

6w— Evidence— Opinion — Flow  of  Water. 

Witnesses  familiar  with  the  plaintiff's  land  and  the  usual  rainfalls  in 
that  section,  may  give  their  opinions  on  matters  of  drainage  and  of  proper 
construction  of  road  in  reference  thereto,  though  not  otherwise  qualified  as 
experts. 

7.— Conflict — Testimony. 

A  verdict  and  Judgment  sustained  by  the  trial  court  will  not  ordinarily 
be  reversed  on  appeal  because  of  the  confiict  in  testimony. 

8d— Assignment  of  Error. 

Assignment  of  error  in  refusing  a  new  trial  on  account  of  newly  dis- 
covered testimony  should  point  out  in  itself  or  by  proposition  and  statement 
thereunder  the  specific  error  complained  of. 

9. — Newly  Discovered  Evidence. 

Newly  discovered  evidence  which  is  merely  cumulative  does  not  require 
the  granting  of  a  new  trial. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
S.  R    Scott. 

Rice  &  Bartlett,  R  Lyles,  and  Henderson,  Morrison  &  Freeman,  for 

appellant. 

A.  W,  Homton  and  Baker  &  Thomas,  for  appellee. 

EIDSON,  Associate  Justice. — This  was  an  action  by  appellant 
against  appellee  for  damages  to  the  land  and  crop  of  appellant  from 
overflow  alleged  to  have  been  caused  by  the  improper  and  negligent  con- 
struction of  appellee^s  railway ;  and  in  which  judgment  was  rendered  for 
defendant,  appellee. 

Appellants  cause  of  action  is  alleged  substantially  as  follows:  On 
the  dates  complained  of  he  was  the  owner  of  four  tracts  of  land  forming 
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one  body  and  aggregating  about  600  acres^  lying  south  of  the  town  of 
Bosebud,  a  station  on  defendant's  railway  in  Falls  County^  and  adjacent 
to  the  town  site  of  said  town^  and  between  the  town  and  Pond  Creek,  a 
watercourse  which  drained  plaintiff's  land  and  a  large  area  to  the  north- 
ward thereof,  including  said  town  of  Eosebud,  which  is  about  two  miles 
from  said  creek.  Plaintiff's  land  was  situated  in  the  valley  of  said 
creek,  and  the  general  slope  of  the  surface  of  the  country  over  and  in- 
•cluding  the  town  of  Bosebud  and  plaintiff's  land  was  southward  and 
westward  in  the  direction  of  said  creek.  The  natural  watershed  for 
surface  rainwater  flowing  from  Bosebud  and  vicinity  was  southwesterly 
to  said  creek,  over  and  through  natural  depressions,  basins  and  channels, 
which  existed  long  prior  to  the  construction  of  defendant's  railway. 
Said  surface  water  being  thus  carried  off  into  Salt  Branch,  a  tributary 
of  Pond  Creek,  and  lying  westward  of  said  railroad,  and  thence  to  said 
oreek,  without  damage  or  injury  to  plaintiff's  land. 

The  surface  of  his  land  was  drained  in  part  of  the  water  falling  thereon 
by  means  of  a  depression  or  draw,  beginning  about  one-fourth  of  a 
mile  from  plaintiff's  north  line,  and  about  the  same  distance  west  of 
defendant's  railroad,  and  extending  through  part  of  plaintiff's  land  in 
a  southeasterly  direction,  and  discharging  into  Pond  Creek;  that  said 
draw  existed  as  a  natural  feature  of  the  surface  long  prior  to  the  con- 
struction of  defendant's  railway,  and  now  exists  and  was  about  300 
jards  wide  and  about  one-half  mile  long,  and  water  falling  upon  a 
part  of  plaintiff's  land  was  accustomed  to  flow  out  through  said  draw  and 
spread  over  the  surface  thereof  in  a  wide  sheet  in  such  a  way  as  to  do 
no  damage  to  the  land  and  the  crops  growing  thereon;  and  said  de- 
pression was  sufficient  to  carry  off  the  water  properly  draining  there- 
through without  damage. 

Plaintiff's  tract  of  land  was  in  a  high  state  of  cultivation,  crops  of 
■com,  cotton  and  other  products  were  growing  thereon,  and  plaintiff 
was  able  to  grow,  prior  to  the  injuries  complained  of,  large  and  valu- 
able crops  on  said  land,  and  particularly  in  said  depression,  without 
damage  or  injury  from  water  flowing  thereover. 

Defendant's  line  of  railway  extended  through  plaintiff's  land  a  dis- 
tance of  about  one  mile  and  a  half  in  a  course  north  and  south,  crossing 
Pond  Creek  at  plaintiff's  south  line,  and  divided  plaintiff's  land  about 
equally  and  crossed  said  depression  near  its  beginning. 

Defendant  negligently  constructed  and  maintained  its  railway  at 
and  from  its  station  in  the  town  of  Bosebud  into  and  through  plain- 
tiff's land,  so  that  the  surface  water,  which  had  aforetime  flowed  from 
said  town  according  to  the  natural  lay  of  the  land  across  and  to  the 
westward  of  said  railway  into  Salt  Branch  and  not  upon  plaintiff's 
land,  was  diverted  from  its  natural  course  by  means  of  defendant's  rail- 
way embankment  and  ditches,  culverts  and  sluiceways  described  in 
plaintiff's  petition,  and  caused  to  flow  down  and  along  defendant's  rail- 
way into  plaintiff's  land,  and  together  with  other  water  which  fell  upon 
plaintiff's  land,  and  which  had  aforetime,  according  to  the  natural  lay 


660  Tayloe  v.  S.  a.  &  A.  P.  Ey.  Co. 

of  the  land,  drained  through  said  depression,  was  collected  and  im- 
pounded therein,  immediately  above  defendant's  railway  and  on  plain- 
tiffs land,  where  the  same  inundated  and  destroyed  the  crops  on  about 
ten  acres  of  plaintiff's  land  and  washed  and  injured  the  soil  thereof. 
Said  water  was  thence  discharged  in  great  force  and  volume  across  said 
railway  track  through  certain  culverts  and  sluiceways  described  in 
plaintiff's  petition  onto  plaintiff's  land  lying  east  of  and  below  said 
railroad,  whereby  said  land  and  the  crops  growing  thereon  were  injured 
and  destroyed;  that  the  water  flowing  through  said  depression  was  not 
permitted  to  spread  out  and  flow  as  it  had  been  accustomed  to  do  be- 
fore the  construction  of  said  railway.  And  but  for  the  negligent  con- 
struction and  maintenance  of  defendant's  loadbed  the  surface  water 
flowing  from  Rosebud  and  vicinity  would  have  flowed  according  to  the 
natural  drainage  and  surface  of  the  land  into  Salt  Branch  and  Pond 
Creek  and  not  upon  plaintiff's  land,  and  would  not  have  been  collected 
and  impounded  in  said  depression,  and  but  for  the  negligent  construc- 
tion of  defendant's  embankment  across  said  ^depression  and  its  failure 
to  provide  sufficient  sluiceways  for  the  proper  passage  of  the  water  which 
flowed  through  said  depression,  such  water  as  naturally  drained  there- 
through would  have  passed  off  as  it  did  prior  to  the  construction  of  said 
railway  and  without  injury  to  plaintiff's  land  or  crops. 

Appellant  submits  the  following  assignments  of  error  together: 
"First  assignment  of  error :  The  general  charge  of  the  court  incorrectly 
and  incompletely  stated  the  plaintiff's  cause  of  action  as  alleged  in  his 
petition,  and  as  shown  by  the  evidence,  in  this:  Plaintiff  alleged  for 
his  cause  of  action  *that  defendant  in  constructing  and  maintaining  its  , 
line  of  railway  through  plaintiff's  tract  of  land  and  northward  there- 
from to  the  town  of  Rosebud,  was  guilty  of  negligence  in  failing  to  pro- 
vide sufficient  culverts  and  sluiceways  for  the  passage  and  flow  of  sur- 
face water,  according  to  the  natural  drainage  of  the  land,  and  that  at 
the  times  complained  of  in  plaintiff's  petition  the  rainwater  falling  in 
Rosebud  and  vicinity  to  the  northward  of  plaintiff's  land,  and  which  ac- 
cording to  the  natural  drainage  and  lay  of  the  land  would  have  flowed 
off  across  and  to  the  westward  of  defendant's  railway  into  Salt  Branch 
and  not  over  plaintiff's  land,  was  collected  in  great  quantities  near  de- 
fendant's station  in  Rosebud  and  was  thence  diverted  from  its  natural 
course  to  Salt  Branch,  and  by  means  of  certain  ditches  constructed 
along  defendant's  railway  and  certain  culverts  was  caused  to  flow  down 
into  plaintiff's  land,  and  together  with  other  surface  water,  which  ac- 
cording to  the  natural  drainage  of  the  land  flowed  over  plaintiffs  land, 
was  collected  on  the  west  side  of  defendant's  railroad  track  near  the 
head  of  a  natural  depression  in  plaintiff's  land,  by  means  of  a  dam  or 
embankment  built  as  a  roadbed  by  defendant  across  said  depression; 
and  said  water  was  not  permitted  to  spread  out  and  flow  as  it  would 
have  done  but  for  said  obstruction,  without  injury  to  plaintiff's  land 
or  crops,  but  was  caused  to  stand  upon  ten  acres  upon  the  west  side 
of  said  railroad,  whereby  plaintiff's  crop  and  land  were  injured,  and 
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was  from  thence  discharged  through  a  culvert  and  certain  sluiceways 
with  great  force  and  in  great  quantities  upon  plaintiff's  land^  eastward 
of  said  railway^  washing  his  land  and  crop  and  injuring  the  same.  The 
substance  of  plaintiff's  cause  of  action  being  that  defendant  collected 
and  caused  a  large  flow  of  water,  which  would  not  have  passed  into 
his  land  according  to  the  natural  drainage,  to  flow  into  the  same^  and 
that  the  damage  complained  of  was  caused  by  the  volume  of  this  water^ 
and  by  the  manner  in  which  the  same  was  concentrated  with  other 
surface  water  in  plaintiff's  field.'  But  in  stating  plaintiff's  cause  of 
action  in  tlie  charge  to  the  jury  the  court  failed  to  make  any  mention 
whatever  of  so  much  of  that  part  of  plaintiff's  complaint  as  alleged 
the  collection  and  concentration  of  the  water  falling  in  Rosebud  and 
vicinity  and  its  diversion  from  its  natural  course,  whereby  it  was  car- 
ried into  plaintiff's  farm  as  aforesaid;  and  said  charge  only  stated 
plaintiff's  cause  of  action  to  be  the  alleged  negligence  of  defendant  in 
the  construction  of  its  roadbed  across  said  depression,  and  in  effect 
stated  to  the  jury  that  said  water  from  Rosebud  and  vicinity  would 
have  flowed  through  his  land  in  its  natural  course,  and  thereby  deprived 
plaintiff  of  any  hearing  before  the  jury  on  account  of  said  water  so 
flowing  from  Rosebud  as  aforesaid^  although  most  of  the  testimony  in 
the  case  was  directed  to  proof  as  to  the  flow  of  said  water,  and  the  same 
was  particularly  alleged  and  complained  of  in  plaintiff's  petition;  and 
the  jury  were  in  effect  instructed  that  plaintiff  was  not  entitled  to  re- 
cover any  damages,  except  such  as  might  have  resulted  to  him  on  ac- 
count of  the  manner  in  which  defendant's  roadbed  was  constructed 
across  said  draw  or  depression.  And  plaintiff  in  this  connection  show9 
that  he  requested  special  charges  numbers  5,  7  and  9  here  referred  to, 
and  which  stated  with  more  particularity  and  completeness  plaintiff's 
cause  of  action  to  the  jury,  but  which  charges  the  court  refused  to  give. 

^'Wherefore,  plaintiff  says  that  ho  has  been  deprived  of  a  proper  con- 
sideration of  his  cause  of  action  by  reason  of  the  manner  in  which  the 
same  was  submitted  in  the  court's  general  charge,  and  by  the  court's 
refusal  to  give  the  special  charges  requested. 

"2.  The  court  erred  in  refusing  to  give  plaintiff's  special  charge 
number  1,  to  the  effect  that  the  defendant  while  Tiaving  the  right  to 
change  the  natural  direction  of  the  course  of  the  flow  of  the  surface 
water,  was  required  to  so  conduct  and  discharge  the  same  as  not  to 
cause  any  greater  injury  to  the  land  and  crops  growing  on  plaintiff's 
land  than  would  have  been  the  case  if  said  flow  had  not  been  changed ;' 
and  further  to  the  effect  that  *if  a  large  quantity  of  surface  water  fell 
in  Rosebud  and  vicinity  during  the  years  1902  and  1903,  and  was  col- 
lected and  accumulated  by  defendant's  railway  and  near  its  station  in 
said  tovm,  and  the  defendant  failed  to  provide  sufficient  culverts  and 
sluiceways  for  its  passage  from  said  point  according  to  the  natural 
course  of  the  flow,  but  so  changed  the  natural  flow  by  means  of  its  em- 
bankment, barrow-pits,   ditches,  culverts  and  sluiceways  described   in 
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plaintiffs  petition,  ss  to  cause  a  large  quantity  of  the  same  to  flow  into 
plaintiff's  land^  and  that  the  same  was  not  the  natural  course  of  the 
flow  of  said  water,  according  to  the  lay  of  the  land ;  and  so  conducted 
the  same  to  the  depression  on  the  west  side  of  defendant's  railway  in 
plaintiff's  field,  and  overflowed  a  portion  of  plaintiff's  land  and  crops 
growing  thereon,  and  thereby  damaged  and  injured  said  crops,  and  that 
by  reason  of  certain  culverts,  sluices  or  cattle-guards  the  defendant 
conveyed  said  water  across  said  railroad  and  discharged  the  same  with 
great  force  and  violence  over  and  across  plaintiff's  land  and  the  crop 
of  cotton  growing  thereon,  east  of  said  railway,  and  that  the  same  was 
not  the  natural  course  of  the  flow  of  said  water;  or  if  the  jury  believed 
that  the  same  was  the  natural  course  of  the  flow  of  the  water  according 
to  the  natural  drainage  of  the  country,  but  that  said  culverts  and 
sluices  were  insufScient  to  properly  discharge  said  water  according  to 
its  usual  and  nathral  flow,  and  plaintiff^s  said  land  and  the  crops 
thereon  were  thereby  damaged  and  injured  as  alleged,  then  they  would 
find  for  the  plaintiff  the  damage  occasioned/ 

"3.  The  court  erred  in  refusing  to  ,give  plaintiff's  special  charge 
number  5,  to  the  effect  that  *if  the  water  that  fell  in  Bosebud  and 
vicinity  south  of  Main  Street  at  the  time  alleged  in  plaintiff's  petition, 
according  to  the  natural  lay  of  the  land  would  have  drained  over  a 
portion  of  plaintiff's  land  east  of  the  railroad,  and  in  such  manner  as 
to  not  injure  the  same  or  the  crops  thereon,  but  that  defendant,  by 
reason  of  the  negligent  construction  of  its  ditches,  cow-gaps  and  em- 
bankments, collected  said  water  and  conducted  the  same  over  into  plain- 
tiff's land  west  of  said  railroad  and  into  the  depression  described  in 
plaintiff's  pleadings  and  there  accumulated  and  impounded  the  same, 
whereby  plaintiff's  land  or  crops  were  damaged  or  injured,  and  from 
said  point  the  same  was  discharged  with  great  force  and  violence  over 
plaintiff's  land  lying  east  of  said  railway,  to  the  injury  of  plaintiff's 
crop  or  land,  and  but  for  the  manner  in  which  the  water  was  so  accu- 
mulated and  discharged  the  same  would  have  passed  off  without  injury, 
then  you  are  instructed  to  find  for  the  plaintiff  such  damage  as  he 
may  have  sustained/ 

"4.  The  court  erred  in  refusing  to  give  plaintiff's  special  charge 
number  4,  to  the  effect  that  *if  the  jury  believed  that  prior  to  the  con- 
struction of  defendant's  railway  the  water  which  fell  upon  the  town  of 
Rosebud  and  its  vicinity  north  of  the  main  street,  commonly  called 
Avenue  C,  flowed  according  to  the  natural  lay  of  the  land  so  as  to 
drain  into  Salt  Branch,  and  that  the  defendant  by  the  construction 
of  its  road  as  alleged  in  plaintiff's  petition,  changed  and  diverted  the 
flow  of  said  water  so  as  to  thereafter  flow  down  its  roadbed  ditches 
and  barrow-pits  into  and  upon  plaintiff's  land,  and  that  but  for  such 
construction  the  same  would  not  have  flowed  upon  plaintiff's  land, 
and  that  by  reason  thereof  he  suffered  injury  and  damage  to  his  land 
and  crops,  or  either,  then  to  flnd  for  plaintiff/ 
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*'5.  The  court  erred  in  refusing  to  give  plaintifPs  special  charge 
number  2,  to  the  effect  that  *if  the  jury  believed  that  by  reason  of  the 
improvement  and  grading  of  the  public  roads  and  streets  of  the  town 
of  Rosebud  that  the  flow  of  the  water  falling  upon  the  territory  of  said 
town  and  its  vicinity  was  thereby  increased  or  caused  to  flow  upon  de- 
fendant's roadway  and  roadbed,  and  that  defendant,  as  charged  in 
plaintiff^s  petition,  failed  to  increase  the  capacity  of  its  sluices  and 
waterways  as  became  necessary  for  the  escape  of  said  water  so  accumu- 
lated, but  so  constructed  thei^i  as  to  flow  said  water  upon  plaintiff's 
land,  whereby  plaintiff  was  injured  and  the  said  water  was  caused  to 
flow  with  great  force  and  violence  upon  plaintiff's  premises  so  as  to 
injure  his  land  and  crop,  then  if  you  so  believe  you  will  find  for  plain- 
tiff/ 

"6.  The  court  erred  in  refusing  to  give  plaintiff's  special  charge 
number  6,  to  the  effect  that  if  the  jury  found  that  T^y  reason  of  the 
grading  or  improvement  of  the  streets  of  Rosebud  larger  quantities 
of  water  were  caused  to  flow  in  seasons  of  rainfall  from  said  town  and 
vicinity  to  defendant's  railroad  at  and  near  its  station  at  the  time  and 
times  alleged  in  plaintiff's  petition  or  any  of  them,  then  you  are  in- 
structed that  the  defendant  was  not  thereby  relieved  of  the  duty  it 
owed  to  plaintiff  to  conduct  and  convey  said  water  according  to  the 
natural  lay  of  the  land,  nor  was  the  defendant  relieved  of  its  duty  to 
provide  all  such  culverts  and  sluiceways  as  were  reasonably  necessary 
for  the  passage  of  said  water,  according  to  its  natural  flow,  so  that  if 
you  believe  that  the  natural  flow  or  course  of  such  water  was  not  over 
plaintiff's  land,  but  was  over  the  surface  south  and  southwest  of  saiQ 
railroad  through  depressions,  lagoons  and  other  natural  drainage,  and 
that  the  defendant,  by  the  manner  in  which  its  railroad  was  constructed 
and  maintained,  changed  the  course  of  this  water  and  caused  the  same 
to  flow  on  plaintiff's  land  and  thereby  damaged  his  land  and  crops, 
or  either,  as  alleged  in  his  petition,  then  you  will  flnd  for  the  plaintiff 
such  damages.' 

"7.  The  court  erred  in  refusing  to  give  plaintiff's  special  charge 
number  7,  to  the  effect  that  *if  the  natural  flow  of  said  water  in  time 
of  rainfall  in  Rosebud  and  vicinity,  according  to  the  natural  lay  of  the 
land,  would  have  been  into  plaintiff's  said  land  and  into  said  depression 
thereon,  and  out  through  said  depression  described  in  plaintiff's  plead- 
ing, and  if  you  further  find  that  if  not  interfered  with  said  water  would 
have  flowed  without  damage  to  plaintiff's  land  or  crop,  and  that  by  rea- 
son of  the  defective  construction  of  defendant's  railroad  the  same  was 
so  accumulated  on  plaintiff's  land  west  of  the  railroad  and  held  thereon, 
whereby  plaintiff's  land  and  crops  were  damaged  and  the  water  was 
thereafter  discharged  with  great  force  and  violence  to  the  injury  of 
plaintiff's  land  and  crop  east  of  said  railroad,  then  you  will  find  for 
plaintiff  such  damages  as  he  may  have  sustained  thereby.' 

"8.     The  court  erred  in  refusing  to  give  plaintiff's  special  charge 


664  Taylor  v.  S.  A,  &  A.  P.  By.  Co. 

nmnber  3,  to  the  effect  that  'if  the  jury  believed  that  the  natural  flow 
of  the  rainfall  at  Rosebud  and  vicinity  was  down  defendant's  railroad 
and  into  plaintiffs  land,  and  into  the  depression  described  in  plaintiffs 
petition,  thence  across  said  railroad  and  over  and  upon  plaintiffs  land 
east  of  the  same,  and  the  crop  of  cotton  growing  thereon,  and  if  tiiey 
further  find  that  by  reason  of  the  way  defendant's  railroad  was  con- 
structed and  maintained  as  charged  in  plaintiffs  petition,  that  said 
water  was  collected  in  larger  quantities  than  would  naturally  flow  in 
that  direction,  jyid  so  accumulated  and  impounded  in  said  depression 
and  thereby  flooded  and  injured  the  crop  of  cotton  growing  thereon, 
and  thai?  but  for  said  manner  of  construction  and  maintenance  of  said 
railroad  said  water  would  not  have  accumulated  and  flooded  and  in- 
jured said  crop,  and  that  by  the  manner  in  which  said  railroad  was 
constructed  said  water  was  discharged  over  and  across  plaintiffs  land 
east  of  said  railway  and  the  crop  of  cotton  growing  thereon,  with  great 
force  and  violence,  and  that  said  land  and  the  crop  thereon,  or  either, 
were  injured  thereby;  and  but  for  the  manner  in  which  said  railway 
was  constructed  and  maintained  said  water  would  have  flowed  down 
and  through  plaintiff's  land  and  crop  without  injury  or  damage  thereto, 
then  if  you  so  believe  you  will  find  for  the  plaintiff  such  damages  as 
were  occasioned  thereby/" 

The  court  in  his  general  charge  instructed  the  jury  as  follows : 

^'1.  This  ie  a  suit  instituted  by  the  plaintiff  against  the  defendant 
railroad  company,  in  which  the  plaintiff  seeks  to  recover  of  the  de- 
fendant company  certain  damages  which  he  alleges  he  has  sustained  by 
reason  of  the  negligent  acts  of  the  defendant  company,  its  agents,  ser- 
vants and  employes,  in  the  construction  and  maintenance  of  its  road- 
bed along  and  across  his  land,  which  is  described  in  his  petition. 

"2.  He  specially  alleges  that  he  was  damaged  by  the  loss  of  his 
crop  upon  ten  acres  of  land  situated  west  of  the  railroad  track,  by 
reason  of  water  standing  upon  said  ten  acres  of  ground  and  ruining 
said  crop  for  the  year  1902;  also  the  crop  upon  the  same  piece  of 
ground  for  the  year  1903,  the  value  of  said  crop  so  damaged  for  each  of 
said  years  being  the  sum  of  $200.  Plaintiff  alleges  that  he  suffered 
said  damages  by  reason  of  the  fact  that  the  defendant  in  the  construc- 
tion of  its  roadbed  across  the  mouth  of  the  draw  where  said  ten  acres 
of  land  is  located  prevented  the  water  from  flowing  over  the  ground  in 
its  natural  way,  and  confined  it  in  such  way  that  it  remained  and  stood 
for  a  sufficient  length  of  time  on  said  crop  as  to  cause  it  to  be  destroyed, 
and  that  but  for  the  construction  of  said  road  in  the  manner  in  which 
it  was  constructed  such  water  would  not  have  been  confined  upon  said 
territory,  but  would  have  drained  off  southward  and  inflicted  no  injury 
upon  said  crops. 

*'3.  Plaintiff  further  alleges  that  on  the  east  side  of  said  railroad 
track  he  is  the  owner  of  a  piece  of  land,  and  that  the  crops  growing 
upon  said  land  adjacent  to  said  railroad  for  the  years  1902  and  1903 
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were  destroyed  by  the  water  occasioned  by  the  negligence  of  the  defend- 
ant railroad  company,  its  agents^  servants  and  employes,  and  that  the 
value  of  said  crop  so  destroyed  upon  said  land  for  the  year  1902  was 
$1500,  and  that  the  crop  growing  upon  the  same  piece  of  ground  for 
the  year  1903  plaintiff  alleged  was  damaged  and  destroyed  to  the  ex- 
tent of  $800. 

'^4.  Plaintiff  alleges  that  the  natural  lay  of  the  land  was  such  that 
said  water  in  escaping  from  plaintiff's  land  would  spread  out  over  a 
considerable  space  of  territory,  and  would  have  inflicted  no  injury  upon 
said  crop  but  for  the  act  of  defendant  company  in  constructing  its  said 
roadbed  in  the  manner  in  which  they  did. 

"5.  Plaintiff  further  says  that  said  roadbed  was  constructed  in  such 
a  manner  as  to  hold  said  water  in  a  lake  upon  the  west  side  of  its 
roadbed,  and  that  it  was  only  allowed  to  pass  through  one  culvert  and 
sluiceways,  which  are  especially  mentioned  in  plaintiff's  petition.  That 
they  were  so  small  in  size  and  so  few  in  number  as  to  cause  said  water 
to  go  through  with  great*  force,  so  much  so  as  to  cause  the  destruction 
of  plaintiff^s  crop  growing  upon  the  land  across  which  said  water  ran. 

"6.  Plaintiff  charges  that  the  defendant  was  negligent  in  not  so 
constructing  its  road  at  a  point  as  to  permit  said  water  to  spread  over 
this  land,  as  the  natural  lay  of  the  land  required  that  it  should. 

"7.  Plaintiff  also  alleges  that  said  tract  of  land  last  above  referred 
to  has  been  damaged,  to  wit,  80  acres  of  it  in  the  sum  of  $40  per  acre, 
by  reason  of  said  water  flowing  violently  across  it  from  said  water 
sluices  and  culverts,  and  that  the  remaining  220  acres  of  plaintifiPs 
land  was  injured  and  damaged  in  its  actual  market  value  by  reason  of 
the  washing  out  and  flooding  of  said  80  acres,  to  the  extent  of  $10 
per  acre. 

"8.  Defendant  by  its  answer  says  that  its  roadbed  was  and  is  con- 
structed in  a  proper,  careful  and  scientific  manner  through  and  across 
plaintiff's  land,  and  if  any  damage  was  sustained  to  the  crops  and  the 
land,  that  it  was  on  account  of  the  unprecedented  and  heavy  rainfalls 
on  and  around  said  lands,  and  not  negligence  or  carelessness  on  the 
part  of  said  defendant,  and  that  said  injuries,  if  any,  complained  of, 
would  have  resulted  even  had  not  said  railroad  been  built  Defendant 
further  answers  and  says  that  its  roadbed  has  been  constructed  so  as 
to  benefit  rather  than  to  injure  it. 

"9.  Now  you  are  charged  that  the  defendant  railroad  company  has 
the  lawful  right  to  construct  its  road  across  the  plaintiff's  land  in  ques- 
tion and  at  the  place  in  question,  but  in  so  doing  it  must  leave  said 
land  in  its  former  state  or  in  such  state  as  to  not  impair  its  useful- 
ness, and  must  maintain  it  in  that  condition.  It  must  construct  such 
necessary  culverts  and  sluices  as  the  natural  lay  of  the  land  requires  for 
the  necessary  drainage  thereof. 

**10.  If,  therefore,  you  believe  from  the  evidence  before  you  that 
the  defendant  railroad  company  so  constructed  its  road  across  plain- 
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tiff^s  land  and  across  the  draw  referred  to  as  that  it  materially  inter- 
fered with  the  passage  of  the  water  through  the  channel  and  valley  of 
said  draw,  and  that  by  reason  of  snch  interference,  if  any,  the  water 
was  caused  to  stand  upon  plaintiff's  crop  upon  the  west  side  of  defend- 
ant's railroad  track  to  such  an  extent  that  such  crops  were  injured, 
and  you  further  find  from  the  evidence  that  said  injury,  if  any,  would 
not  have  occurred  but  for  the  construction  of  defendant's  said  road 
across  said  draw  in  the  manner  in  which  the  same  was  constructed, 
then  if  you  so  find  the  plaintiff  would  be  entitled  to  recover  the  rea- 
sonable market  value  of  the  crops  so  destroyed  on  the  west  side  of 
defendant's  railroad. 

"11.  Again,  if  you  believe  from  the  evidence  before  you  that  the 
defendant  railroad  company  so  constructed  its  roadbed  across  and  along 
the  draw  on  plaintiff's  land  and  through  the  land  lying  immediately 
north  thereof  in  and  around  its  railroad  depot,  situated  at  Eosebud,  in 
such  manner  that  it  interfered  with  the  natural  flow  of  the  water  pass- 
ing thereover  and  caused  such  water  to  be  confined  to  a  narrower  space 
than  it  would  have  naturally  done  and  caused  it  to  flow  over  the  land 
of  plaintiff  on  the  east  side  of  the  railroad  in  a  violent  manner,  so  as  to 
injure  eitlier  the  crops  or  the  land  over  which  it  passed  to  such  an  ex- 
tent that  said  land  and  crops,  or  either,  were  injured,  and  you  further 
find  that  such  injury,  if  any,  would  not  have  occurred  but  for  the  con- 
struction of  its  said  road  across  said  draw  and  through  said  territory 
above  referred  to  in  the  manner  in  which  the  same  was  constructed, 
then,  if  you  so  find,  the  plaintiff  would  be  entitled  to  recover  for  what- 
ever damages  he  sustained  by  reason  of  said  acts,  either  to  his  land 
or  to  his  crops  of  cotton  growing  on  said  land  for  the  years  1902  and 
1903,  situated  upon  the  east  side  of  defendant's  railroad  and  immedi- 
ately adjacent  thereto.*' 

At  the  request  of  appellant  the  court  gave  the  jury  the  following 
special  charge:  'TTou  are  instructed  that  if  you  find  from  the  evi- 
dence that  prior  to  the  time  of  the  injuries  as  alleged  by  the  plaintiff 
to  his  land  and  crops,  that  the  railway  of  the  defendant  through  his 
said  tract  of  land  was  so  constructed  and  maintained  that  the  flow  of  the 
water  from  said  town  of  Eosebud  and  vicinity  into  the  plaintiff's  said 
land  was  so  conducted  by  means  of  a  ditch  or  ditches  along  the  defend- 
ant's railway,  so  that  all  or  a  sufficient  portion  of  said  water  flowed  into 
Pond  Creek,  so  that  the  plaintiff  was  not  damaged  by  reason  of  the 
water  collecting  on  his  land  at  the  depression  west  of  the  railroad,  and 
was  not  damaged  by  reason  of  the  discharge  of  the  water  across  said 
railroad  upon  the  land  east  of  the  same;  but  that  afterwards,  at  the 
time  alleged  in  plaintiff's  petition,  the  defendant  permitted  such  ditch 
or  waterway  to  become  stopped  up  in  such  manner  as  to  cause  the  water 
flowing  down  said  draw  to  accumulate  in  the  depression  west  of  the 
railroad  and  to  flow  over  the  defendant's  land  east  of  the  railroad  and 
not  permitted  to  flow  into  said  Pond  Creek,  by  reason  of  obstructions 
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in  said  ditch  or  ditches,  placed  there  by  the  defendant,  or  allowed  to 
accumulate  there,  and  that  the  crop  on  a  portion  of  plaintijFs  land 
was  damaged  and  injured  by  such  water,  and  that  such  water  was  dis- 
charged across  said  railway  onto  and  over  plaintiff's  land,  lying  east 
of  the  same,  and  the  crop  growing  thereon,  with  such  force  and  violence 
as  to  injure  said  land  and  crops  or  either;  and  that  but  for  that  ob- 
struction of  said  ditch  or  ditches,  as  aforesaid,  said  land,  crop  or  either 
would  not  have  been  so  injured  or  damaged,  then  you  will  find  for  the 
plaintiff  for  such  damages  as  may  have  ben  occasioned  by  said  water 
as  aforesaid,  and  assess  the  amount  in  your  verdict/' 

The  court  refused  the  following  special  charges  asked  by  the  ap- 
pellant : 

"1.  If,  therefore,  you  find  from  the  evidence  that  the  defendant  so 
constructed  and  maintained  its  said  railway  between*  the  points  de- 
scribed in  plaintiff's  petition,  that  on  all  or  any  of  the  dates  alleged 
therein  during  the  years  1902  and  1903  large  quantities  of  flowing  sur- 
face water  caused  by  rainfall  at  Rosebud  and  vicinity  was  collected  and 
accumulated  east  of  the  railway  and  near  its  station  in  said  town,  and 
that  defendant  failed  to  provide  sufficient  culverts  and  sluiceways  for 
its  passage  from  said  point,  according  to  the  natural  course  of  the  flow, 
and  so  changed  the  natural  flow  of  said  water  by  means  of  its  embank- 
ment and  certain  barrow-pits  or  ditches,  culverts  and  sluiceways  de- 
scribed in  plaintiff's  petition,  as  to  cause  a  large  quantity  of  the  same 
to  flow  into  plaintiff's  said  land,  and  that  same  was  not  the  natural 
course  of  the  flow  of  said  water,  according  to  the  natural  lay  of  the 
land,  and  so  conducted  the  same  to  a  depression  oif  the  west  side  of 
said  railway  in  plaintiff's  field,  and  overflowed  a  portion  of  plaintiff's 
land  and  the  crop  of  cotton  growing  thereon  at  said  point,  and  thereby 
damaged  and  injured  said  crop,  and  that  by  reason  of  a  culvert  and 
certain  sluiceways  or  cattle-guards  defendant  conveyed  said  water  across 
the  railroad  and  discharged  the  same  with  force  and  violence  over  and 
across  the  plaintiff's  land  and  the  crop  of  cotton  growing  thereon  east 
of  said  railroad,  and  that  the  same  was  not  the  natural  course  or  flow 
of  said  water;  or  if  you  should  believe  that  same  was  the  natural  course 
of  said  water  according  to  the  natural  drainage  of  the  country,  but 
that  said  culverts  and  sluiceways  were  insufficient  to  properly  discharge 
said  water,  according  to  its  usual  and  natural  flow,  and  that  plaintiff's 
said  land  and  crop  or  either  were  thereby  damaged  and  injured,  as 
alleged  in  plaintiff's  petition,  then  you  will  find  for  the  plaintiff  for 
damages  so  occasioned,  and  assess  the  amount  thereof  in  your  verdict. 

"2.  You  are  charged  that  if  you  believe  from  the  evidence  that  by 
the  improvement  and  grading  of  the  public  road  and  the  streets  of  the 
town  of  Rosebud  the  flow  of  the  water  falling  upon  the  territory  of  said 
town  and  its  vicinity  was  thereby  increased  and  caused  to  flow  upon 
the  defendant's  right  of  way  and  roadbed,  and  that  the  defendant,  as 
charged  in  plaintiff's  petition,  either  failed  to  increase  the  capacity  of 
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its  sluices  or  waterways  in  such  manner  as  became  reasonably  neces- 
sary for  the  escape  of  said  water  so  accumulated  thereon,  or  so  con- 
structed them  as  to  throw  said  water  upon  plaintifiPs  land,  and  that  by 
reason  thereof  said  water  was  thereby  caused  to  flow  with  such  force 
and  violence  upon  plaintiflE's  premises  so  as  to  injure  his  land  or  crops 
or  either,  then  if  you  so  believe  you  will  find  for  the  plaintiff  such 
damages  as  you  may  believe  he  sustained/^ 

"4.  If  you  believe  from  the  evidence  that  prior  to  the  construction 
of  the  defendant's  roadway  the  water  which  fell  upon  that  part  of  the 
town  of  Eosebud  and  its  vicinity  north  of  the  main  street  of  said  town, 
commonly  called  Avenue  C,  flowed  according  to  the  natural  lay  of  the 
land  so  as  to  drain  into  Salt  Branch,  and  that  the  defendant,  by  the 
construction  of  its  road  as  alleged  in  plaintiff's  petition,  changed  and 
diverted  the  flow  of  said  water  so  as  to  thereafter  flow  down  defendant's 
roadbed,  ditches  and  barrow-pits  into  the  plaintiff's  land,  and  that  but 
for  such  construction  the  same  would  not  have  so  flowed  upon  plain- 
tiff's land,  and  that  by  reason  thereof  he  suffered  injury  and  damage 
to  his  land  or  crops,  or  either,  then  you  will  find  for  the  plaintiff  such 
damages  as  you  may  believe  he  suffered  thereby. 

"5.  If  you  find  that  all  or  a  portion  of  the  water  that  fell  in  Eose- 
bud and  vicinity  south  of  the  main  street  in  said  town  on  the  dates 
alleged  by  plaintiff,  or  any  of  them,  according  to  the  natural  lay  of  the 
land,  would  have  drained  to  the  east  of  plaintiff's  land  or  would  have 
drained  over  a  portion  of  plaintiff's  land  lying  east  of  said  railroad,  and 
in  such  manner  as  not  to  have  injured  the  same  or  the  crops  growing 
thereon,  but  that  the  defendant,  by  reason  of  the  manner  of  the  con- 
struction of  its  ditches,  cow-gaps  and  embankment  collected  said  water 
and  conducted  the  same  onto  plaintiff's  land  west  of  said  railroad  and 
into  said  depression  described  in  plaintiff's  petition,  and  there  accu- 
mulated and  impounded  the  same,  and  thereby  flooded  a  portion  of 
plaintiff's  land  at  said  point  and  injured  and  damaged  the  crop  of 
cotton  growing  thereon,  and  from  said  point  discharged  said  water 
across  its  said  roadbed  with  such  force  and  violence  over  the  plaintiff's 
lands  lying  east  of  said  railroad,  and  the  crop  of  cotton  growing  thereon, 
as  to  injure  said  land  and  crop,  or  either  of  them,  and  that  but  for 
the  manner  in  which  said  water  was  so  accumulated  and  discharged 
by  the  said  railroad  company  the  same  would  have  passed  off  without 
injury  to  plaintiff's  land  ftnd  crop,  or  either,  then  you  will  flad  for  the 
plaintiff  for  such  damages  as  may  have  been  occasioned  by  said  water, 
and  assess  the  amount  in  your  verdict. 

*^6.  If  you  flnd  that  by  reason  of  the  grading  and  improvement  of 
the  streets  of  the  town  of  Eosebud  larger  quantities  of  water  were 
caused  to  flow  in  seasons  of  rainfall  in  said  town  and  vicinity  to  the 
defendant's  railroad  at  and  near  its  station  at  the  times  alleged  by 
plpintiff,  or  any  of  them,  then  you  are  instructed  that  the  defendant 
was  not  thereby  relieved  of  the  duty  to  plaintiff  to  so  conduct  and  con- 
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vey  said  water  as  to  permit  the  same  to  flow  according  to  the  natural 
lay  of  the  land,  nor  was  the  defendant  relieved  of  its  duty  to  provide  all 
such  culverts  and  sluiceways  as  were  reasonably  necessary  for  the  pas- 
sage of  such  water  according  to  its  natui-al  flow ;  so  that  if  you  believe 
that  the  natural  course  of  flow  of  such  water  was  not  over  plaintiflE's 
land,  but  was  over  the  surface  west  and  southwest  of  said  railway 
through  depressions,  lagoons  or  other  natural  drains,  to  Salt  Branch, 
and  that  the  defendant,  by  the  manner  in  which  its  railway  was  con- 
stracted  and  maintained,  changed  the  course  of  such  water  and  caused 
the  same  to  flow  into  plaintiff's  land  and  thereby  damaged  his  land 
or  crops,  or  either  of  them,  as  alleged  in  his  petition,  you  will  find  for 
the  plaintiff  for  such  damages  and  so  state  in  your  verdict/' 

Under  the  above  quoted  assignments  of  error,  appellant  insists  that 
the  court  below  committed  material  error  in  not  giving  an  affirmative 
instruction  to  the  jury  upon  the  issue  as  to  the  alleged  collection  and 
concentration  of  the  water  falling  in  Eosebud  and  vicinity,  and  its 
diversion  from  its  natural  course,  whereby  it  was  carried  into  ap- 
pellant's farm  and  caused  the  damage  alleged.  The  testimony  claimed 
by  appellant  as  demanding  such  instruction  is  as  follows: 

W.  M.  Taylor,  the  plaintiff,  testified:  "I  owned  the  land  referred 
to  in  the  petition  at  the  time  of  the  injuries  complained  of;  it  was  all 
in  a  good  state  of  cultivation.  It  is  situated  in  Pond  Creek  valley, 
between  Rosebud  and  the  creek.  The  railroad  splits  it  about  iu  half  j 
there  is  a  draw  or  depression  extending  through  the  track.  There  is  a 
channel  there  now  from  five  to  thirty  feet  wide.  It  begins  right  below 
where  the  draw  runs  under  the  railroad.  Prior  to  the  injuries  I  com- 
plain of  there  was  no  channel  there.  There  was  just  a  wide  draw  and 
not  a  particle  of  a  channel.  The  draw  commenced  on  the  west  side  of 
the  railroad  which  was  constructed  across  it.  The  land  in  the  basin 
was  in  cultivation  at  the  time. 

"The  railroad  is  constructed  on  an  embankment  all  the  way  from  the 
creek  to  the  station  at  Rosebud.  There  were  some  openings  under  the 
railroad  for  the  passage  of  water  from  one  side  of  tiie  railroad  to  the 
other  in  this  distance.  There  was  a  sewer  pipe  at  the  depression  in  the 
land  that  I  have  spoken  of.  It  was  eighteen  or  twenty  inches  in  di- 
ameter. There  were  also  two  cow  gaps  about  eight  feet  wide.  At  these 
gaps  the  embankment  was  not  excavated  down  to  the  bottom  of  the 
side  ditches,  the  bottom  of  the  gaps  being  higher  than  the  bottom  of 
the  ditches. 

"A  public  road  crossed  the  railroad  near  this  depression.  It  was  on 
an  embankment  thrown  up  on  the  west  side  of  the  railroad,  and  on  the 
other  side  there  was  a  bridge  over  the  ditch.  The  embankment  stopped 
up  the  ditch  on  the  west  side,  otherwise  the  ditch  would  have  run  down 
the  railroad  to  the  creek;  from  this  depression  towards  Rosebud  there 
were  two  openings  under  the  road,  cow  gaps.  One  of  them  was  about 
a  fourth  of  the  distance  and  the  other  was  where  the  road  goes  into  my 
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field  near  the  depot.  Bight  at  the  depot  there  were  two  culverts,  six- 
teen or  eighteen  inches  in  diameter.  They  ran  straight  with  the  street 
across  the  railroad  just  north  of  the  depot  These  culverts  did  not 
carry  away  the  water,  but-  discharged  it  into  the  ditch  on  the  west  side 
of  the  railroad^  and  from  there  it  went  into  my  field. 

"I  was  acquainted  with  the  country  prior  to  the  time  the  town  and 
railroad  were  built  there.  I  first  knew  it  forty-five  years  ago;  it  was 
all  open  then.  I  moved  there  two  years  after  the  railroad  was  built 
Prior  to  the  building  of  the  railroad  the  water  used  to  go  right  west 
straight  on  down  to  Salt  Branch,  which  is  a  considerable  watercourse 
that  goes  around  the  town  on  the  north  side  and  around  to  the  west,  and 
the  drainage  of  the  country  was  down  Salt  Branch.  The  water  went 
across  the  railroad,  not  down  it.  It  was  a  sort  of  flat  country  and  then 
there  were  two  basins,  one  above  where  the  depot  is  now  and  one  below 
it.  So  that  it  had  one  point  to  discharge  below  where  the  depot  is  now 
and  one  above,  and  in  times  of  high  water  it  nearly  covered  the  whole 
thing  in  water,  but  the  general  surface  is  almost  level  with  a  little 
slope  towards  Salt  Branch;  the  water  goes  that  way  all  right.  Since 
the  railroad  has  been  built  the  water  that  I  have  spoken  of  as  coming 
down  to  the  railroad  from  the  town  and  its  vicinity  has  flowed  onto 
my  land;  it  did  not  go  down  across  there  before  the  railroad  was  built 

"When  there  comes  a  rainfall  of  any  quantity  up  about  town  it  goes 
straight  down  to  the  railroad;  the  water  accumulates  on  the  east  side 
of  the  railroad  near  the  depot,  and  the  two  culverts  mentioned  are  not 
large  enough  to  carry  the  water  to  the  west  side  of  tlie  tract  as  it  used 
to  run,  and  the  water  thus  accumulated  discharged  itself  down  the 
railroad  and  across  my  farm,  coming  down  on  each  side  of  said  rail- 
road along  the  ditches  of  the  company.  In  times  of  considerable  rain 
the  water  gathers  in  large  quantities  and  is  made  to  flow  into  the  basin 
or  depression  on  my  land,  which  gets  three  or  four  feet  deep.  This 
water  comes  right  down  the  railroad  from  the  town  of  Bosebud,  and 
is  by  means  of  the  railroad  ditches  discharged  into  this  depression  on 
my  land.  Of  course,  there  is  a  small  portion  of  this  water  running 
into  the  depression  that  comes  from  the  west  side  of  the  railroad  on 
my  land.  There  is  a  considerable  scope  of  country  in  Bosebud  and  its 
vicinity  that  drains  down  and  the  water  is  carried  through  these  rail- 
road ditches  onto  my  land  and  collects  in  this  depression  west  of  the 
railway,  and  when  the  rains  are  heavy  it  ponds  up  against  the  embank- 
ment and  spreads  out  over  the  bottom  and  ruins  my  crops.  The  open- 
ings left  by  the  railway  company  where  it  crosses  the  depression  are 
too  small  for  the  flow  of  water  and  the  water  backs  up  and  stands  over 
the  crop  on  the  west  side  of  the  track,  because  it  can  not  escape  through 
the  openings  and  it  makes  a  pond  or  tank  on  the  land;  this  pond  or 
tank  covers  seven  to  ten  acres.  When  the  railroad  was  first  constructed 
the  ditch  on  the  west  side  of  the  right  of  way  extended  along  the  road 
to  Pond  Greek,  and  by  means  of  this  ditch  the  water  was  discharged 
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into  Pond  Creek  without  injury  to  my  tract  of  land  up  to  the  right 
H)f  way^  and  I  made  good  crops  thereon.  Since  then  the  raib^ay  com- 
pany fenced  its  right  of  way  and  has  changed  the  ditch  on  the  west 
side  by  the  construction  of  a  dam  for  a  public  road  crossings  which  has 
filled  up  the  ditch  below  the  depression  and  stopped  the  flow  of  water 
into  Pond  Creek,  and  the  ditch  itself  has  been  stopped  up  and  the 
water  is  all  forced  to  discharge  through  the  water  gaps  or  culverts  into 
my  field  east  of  the  railroad.^^  Witness  then  described  the  flow  of  the 
water  and  the  injury  to  the  crop  and  land  as  complained  of  in  his  pe- 
tition. 

J.  K.  Shirley  testified:  *T^y  place  of  business  is  located  about  225 
yards  east  of  the  depot  at  Bosebud.  The  rainwater  falling  in  the  town 
of  Bosebud  flows  west.  I  have  seen  the  water  two  and  a  half  feet  deep 
on  the  main  street  which  passes  in  front  of  my  house  and  crosses  the 
railroad  at  the  depot.  It  would  back  up  from  the  railroad  embank- 
ment 150  yards  up  the  street  above  my  place.  The  water  would  flow 
toward  the  depot  and  would  cross  through  the  two  culverts  there,  and 
a  part  would  flow  down  on  the  east  side  of  the  railroad  into  plaintifiPs 
land,  crossing  the  railroad  at  the  stock  gap  and  flowing  through  plain- 
tiff^s  field.  The  sewers  at  the  depot  were  not  suSicient  to  carry  the 
water  across  the  railroad.  Of  the  water  carried  across  the  railroad  by 
these  sewers,  a  part  fiowed  quartering  towards  the  negro  church  and  a 
part  fiowed  down  the  railroad  ditch  on  the  west  side  into  plaintifiPs 
field.  I  have  seen  the  water  running  down  the  railroad  into  the  field ; 
it  looked  like  a  little  river  running  across  Taylor's  farm.'^ 

In  view  of  the  following  testimony  of  appellant,  who  testified  in  his 
own  behalf, — ^^When  the  railroad  was  first  constructed  the  ditch  on  the 
west  side  of  the  right  of  way  extended  along  the  road  to  Pond  Creek, 
and  by  means  of  this  ditch  the  water  was  discharged  into  Pond  Creek 
without  injury  to  my  tract  of  land  up  to  the  right  of  way,  and  I  mado 
good  crops  thereon.  Since  then  the  railway  company  fenced  its  right 
of  way,  and  has  changed  the  ditch  on  the  west  side  by  the  construc- 
tion of  a  dam  for  a  public  road  crossing,  which  has  filled  up  the  ditch 
below  the  depression  and  stopped  the  fiow  of  water  into  Pond  Creek, 
and  the  ditch  itself  has  been  stopped  up  and  the  water  is  all  forced  to 
discharge  through  the  water  gaps  or  culverts  into  my  field  east  of  the 
railroad," — ^we  think  the  special  charge  asked  by  appellant  and  given 
by  the  court,  in  connection  with  the  general  charge,  was  sufficient  to 
properly  and  fully  instruct  the  jury  upon  all  the  issues  raised  by  the 
pleadings  and  evidence ;  and  therefore,  there  was  no  error  in  the  refusal 
of  the  court  to  give  appellant's  other  special  charges. 

In  appellant's  ninth  assignment  of  error  he  contends  that  the  court 
erred  in  giving  defendant's  special  charge  number  1,  to  the  effect  that 
if  the  jury  believed  that  *'if  the  plaintiff  sustained  any  damage  on  ac- 
count of  the  overflow  he  would  not  be  entitled  to  recover  at  aU  for  any 
damages  he  might  have  sustained  on  account  of  overflow  from  Pond 
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Creek/'  Appellants  ground  of  complaint  to  this  charge  is  there  was 
ho  pleading  or  evidence  authorizing  such  charge.  Appellant  in  his 
petition  does  not  claim  damages  on  account  of  overflows  from  Pond 
Creek;  and  there  is  testimony  tending  to  show  that  appellant's  land, 
or  a  portion  thereof,  was  overflowed  from  Pond  Creek.  Appellant  not 
being  entitled  to  any  damages  on  account  of  such  overflovrs,  it  was  not 
error  for  the  court  to  give  the  special  charge  complained  of. 

The  tenth  assignment  of  error  complains  of  the  action  of  the  court 
in  giving  defendants  special  charge  number  2,  to  the  effect  that  "the 
plaintiff  in  law  had  no  right  to  require  the  defendant  to  construct  a 
channel  for  the  drainage  of  his  land  along  the  line  of  its  railway  or 
elsewhere,  and  that  it  was  its  duty  only  to  construct  the  necessary  cul- 
verts and  sluices  as  the  natural  lay  of  the  land  required.*'  The  court 
in  this  charge  substantially  followed  the  language  used  in  the  statute; 
and  hence  there  was  no  error  in  giving  the  same.    Rev.  Stats.,  art.  4556. 

Appellant  in  his  eleventh  assignment  of  error  contends  that  the  court 
erred  in  giving  special  charge  number  3  requested  by  defendant,  to  the 
effect  that  if  the  jury  believed  that  "the  defendant  company  had  con- 
structed its  railway  in  a  proper,  careful  and  scientific  manner,  accord- 
ing to  the  natural  lay  and  drainage  of  the  land  in  question,  with  the 
necessary  culverts  and  sluices  to  reasonably  carry  off  the  rainfall,  they 
would  find  for  the  defendant,"  because  a  similar  instruction  had  been 
given  in  the  main  charge,  and  this  was  giving  special  emphasis  to  thi? 
feature  of  the  case.  We  do  not  think  the  court  gave  this  specific  in- 
struction to  the  jury  in  his  general  charge ;  and  as  one  of  the  principal 
issues  in  the  case  was  as  to  whether  appellee  had  constructed  its  railway 
in  a  proper,  careful  and  scientific  manner,  according  to  the  natural 
lay  and  drainage  of  the  land  in  question,  it  was  not  error  for  the 
court  to  give  the  charge  complained  of. 

By  his  twelfth  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  giving  special  charge  number  4  requested  by  the  de- 
fendant, to  the  effect  that  "in  no  case  is  the  plaintiff  Taylor  entitled 
to  recover  unless  he  satisfies  you  by  a  preponderance  of  the  evidence 
that  defendant  company  is  guilty  of  the  negligence  complained  of  in 
plaintiff's  pleadings,  and  then  only  for  the  proportion  of  the  damages, 
if  any,  occasioned  by  his  negligence,  if  any."  Appellant  claims  that 
the  court's  main  charge  fully  covered  this  feature  of  the  law,  and  to 
give  this  special  charge  gave  undue  prominence  to  this  feature  of  the 
case.  There  being  testimony  that  appellant's  land  was  sometimes  over- 
flowed by  the  waters  from  Pond  Creek,  and  appellant  not  being  entitled 
to  any  damage  caused  by  such  overflows,  if  there  was  damage  caused  by 
waters  deflected  from  their  natural  course  through  the  negligence  of 
defendant,  in  connection  with  the  overflows  from  Pond  Creek,  defend- 
ant would  not  be  liable  for  more  than  the  proportionate  damage  caused 
by  its  negligence.  Hence,  in  our  opinion,  there  was  no  error  in  the 
action  of  the  court  in  giving  the  special  charge  complained  of. 
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The  thirteenth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  permitting  the  witnesses  Tom  Harrell,  Dick  Ward, 
W-  A.  Clark  and  W.  W.  Hunnicutt,  and  other  witnesses  in  behalf  of 
defendant,  to  give  their  opinions  as  to  how  the  water  would  flow  and 
affect  plaintiff^s  land,  whether  there  was  any  railroad  there  or  not;  and 
to  state  it  as  their  opinion  that  the  railroad  had  not  been  negligently 
constructed  at  the  point  in  controversy,  and  to  state  that  the  same  did 
not  obstruct  the  water,  or  cause  same  to  overflow  plaintiff^s  land ;  because 
said  witnesses  nor  either  of  them  qualified  as  experts,  and  it  was  not 
shown  from  their  testimony  that  they  were  present  and  saw  the  con- 
ditions about  which  they  t^tified  at  the  time  they  occurred. 

Appellant's  contention  is  that  the  opinion  of  an  ordinary  observer  or 
nonexpert  witness  is  not  admissible  upon  questions  of  science  and  skill, 
and  also  that  the  opinion  of  a  nonexpert  witness  is  not  admissible  upon 
matters  of  common  knowledge,  unless  from  the  nature  of  the  subject 
it  is  impossible  for  the  witness  to  detail  all  of  the  pertinent  facts  in 
order  to  enable  the  jury  to  form  a  conclusion  without  the  witness. 
Without  here  repeating  the  testimony  of  these  witnesses  as  contained  in 
the  record,  we  are  of  opinion  they  showed  sufficient  familiarity  with 
appellant^s  lands  and  the  usual  rainfalls  of  that  section  to  justify  the 
court  in  admitting  their  testimony.  International  &  G.  N".  Ry.  Co.  v. 
Klaus,  64  Texas,  293;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Locker,  78  Texas, 
279;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Hepner,  83  Texas,  136;  Gulf  C.  & 
S.  F.  Ry.  Co.  V.  Haskell,  4  Texas  Civ.  App.,  550;  Sabine  &  E.  T.  Ry. 
Co.  V.  Hadnot,  67  Texas,  503. 

In  his  fourteenth  assignment  of  error  appellant  contends  that  the 
court  erred  in  not  granting  him  a  new  trial,  because  the  verdict  of  the 
juiy  is  against  the  weight  of  the  evidence,  and  against  the  great  pre- 
ponderance thereof.  There  is  a  conflict  in  the  testimony  upon  the  prin- 
cipal issue  in  the  case,  and  the  jury  trying  the  case  have  decided  such 
conflict  against  appellant,  and  tibe  trial  court  has  refused  him  a  new 
trial.  Under  such  circumstances  we  do  not  feel  authorized  to  disturb 
Buch  verdict  and  judgment.  Houston  &  T.  C.  Ry.  Co.  v.  Loeffler,  59 
S.  W.  Rep.,  558 ;  Texas  &  N.  0.  Ry.  Co.  v.  Lee,  74  S.  W.  Rep.,  345 ; 
Houston  &  T.  C.  Ry.  Co.  v.  Rowell,  45  S.  W.  Rep.,  763. 

In  his  fifteenth  assignment  of  error  appellant  contends  that  the  court 
below  erred  in  refusing  to  grant  him  a  new  trial  on  the  ground  of 
newly  discovered  testimony.  This  assignment  does  not  comply  with 
the  rules  of  court.  It  does  not  point  out  the  specific  error  complained 
of;  there  is  no  proposition  submitted  under  it,  and  no  statement;  and 
therefore,  it  should  not  be  considered  by  this  court.  However,  we  are 
inclined  to  the  opinion  that  the  alleged  newly  discovered  evidence 
would  be,  to  some  extent,  cumulative  of  other  testimony  adduced  upon 
the  trial. 

There  being  no  reversible  error  pointed  out,  the  judgment  of  the 

court  below  is  affirmed.  .  ^ 

Aprmed, 

Writ  of  error  refused  January  19,  1905. 

36  Civ.— 43 
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John  Hightowbr  v.  Thomas  H.  Geat. 

Decided  October  26,  1904. 

Id — Master  and  Servant — Duty  to  Furnish   Safe  Instrumentalities — ^Assumed 
Risk. 

It  Is  the  duty  of  the  master  to  see  that  the  Instrumentalities  and  methods 
adopted  by  him  satisfy  a  certain  assimied  standard  of  safety,  in  so  far  as  he 
can  do  so  by  the  exercise  of  ordinary  care,  and  a  failure  to  do  so  charges 
him  with  liability  to  the  servant  for  injuries  arising  from  such  failure,  unless 
the  injuries  arise  from  risks  of  which  the  servant  has  knowledge  or  is  charged 
with  knowledge. 

2^— Same^lnexperience  of  Servant. 

T^e  servant's  inexperience  will  not  excuse  Ignorance  of  matters  that 
can  be  seen,  appteciated  and  understood  by  anyone. 

8^— Personal  Injuries— Assumed  Risk  Precluding  Recovery. 

One  who  was  employed  to  make  an  excavation  underneath  a  building  for 
the  purpose  of  being  used  as  a  cellar,  the  method  being  to  tunnel  through 
for  a  distance  and  knock  down  the  overhanging  rocks  with  a  sledgehammer,  is 
held  to  have  assumed  the  x^sk  of  Injury  from  falling  rock  and  is  thereby  pre- 
cluded from  recovering. 

4tf— Same— Supervision  of  Masters-Obvious  Danger. 

The  fact  that  the  servant  was  acting  under  the  Immediate  supervision 
of  the  master  does  not  relieve  him  from  the  assumption  of  risk  where  the 
danger  to  be  encountered  is  so  obvious  that  no  ordinarily  prudent  man  would 
have  incurred  it. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hoa 
J.  L.  Camp. 

(7.  L,  Bass,  for  appellant. 

Ogden  &  Brooks,  W.  H.  Lipscomb,  and  Walter  P.  Napier,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sued  to  recover  damages  from 
appellee  alleged  to  have  accrued  through  the  negligence  of  appellee,  his 
employer,  in  ordering  him  to  engage  in  excavating  underneath  a  rock, 
which  fell  upon  and  injured  him.  Appellee  answered  charging  con- 
tributory negligence  and  assumed  risk.  The  court  instructed  a  verdict 
for  appellee. 

Appellant  swore  that  he  applied  to  appellee,  a  laundryman,  for  work, 
and  he  employed  him  to  make  an  excavation  underneath  his  place  of 
business,  to  be  used  as  a  cellar.  Appellee  told  appellant  how  he  wanted 
the  work  done;  that  he  wanted  him  to  tunnel  through  the  ground  and 
knock  down  the  rock  above  his  head  with  a  sledge  hammer.  That  he 
continued  to  do  this  for  seven  or  eight  days,  and  was  engaged  in  break- 
ing down  the  rock  when  a  large  piece  fell  on  him  and  injured  him.  He 
thus  describes  the  occurrence : 

**I  was  probably  digging  the  cellar  twenty  feet  wide;  each  sing  was 
five  feet  digging  it  up.  I  did  that  as  a  da/s  work  and  kept  on  working 
all  through  the  day;  go  on;  dug  it  all  across  and  would  block  it  off 
here  and  knock  it  down  the  next  day  and  I  would  start  yonder  and 
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bring  up  that  space  until  I  carried  the  whole  piece  across.  The  last 
day  I  was  there,  I  think  it  was  about  half -past  5  in  the  evening,  on  this 
comer  [indicating]  there  was  a  great  big  piece  of  limestone  rock  right 
on  the  comer.  He  says  to  me,  ^Come  up  here;  I  want  you  to  dig  this 
down;'  I  said  *A11  right,  sir.'  I  stopped  work  over  there  [indicating] 
and  came  up  here  [indicating]  and  commences  tunneling  under  there 
[indicating],  and  I  had  it  about  that  high  [indicating]  up  to  the  rock 
where  I  had  tunneled  under  as  far  as  the  pick  would  let  me  dig,  and 
all  at  once  this  piece  broke  from  near  the  ceiling  of  the  floor.  The 
whole  piece  broke  from  under  the  ceiling  of  the  floor;  my  wheelbarrow 
was  right  here,  and  shovel,  and  as  fast  as  I  got  down  I  wbeeled  it  out 
on  the  outside. 

*^The  character  of  the  rock  looked  like  it  had  three  different  kind^^ 
white  limestone,  gray  limestone  and  then  comes  a  white  flint;  flre 
would  fly  out  of  it.  I  call  that  flint  rock.  In  that  part  of  the  rock, 
in  digging,  the  lime,  white  limestone  rock,  mixed  with  gray  rock,  and 
when  I  was  digging  I  could  block  out  a  piece  sometime  probably  this 
big,  and  when  you  would  strike  it,  it  would  chop  off  in  pieces  until 
you  came  to  the  solid  rock,  then  I  had  to  take  the  sledge  hammer  to  it. 
I  was  not  experienced  in  working  in  rock;  had  never  dug  in  rock  or 
tunneled  in  my  life.  Mr.  Gray  did  not  say  anything  about  the  rock 
business  to  me;  nothing  was  said  between  Mr.  Gray  and  myself  in 
reference  to  my  experience  or  inexperience  in  doing  this  kind  of  work, 
I  did  not  know  the  rock  was  liable  to  fall  on  me;  all  1  knew  was  to  go 
ahead  and  do  the  work.*' 

On  cross-examination  he  stated:  "I  worked  there  seven  or  eight 
days,  digging  as  he  told  me.  I  was  breaking  down  rock,  striking  up 
tinder  it,  breaking  it  and  jarring  it  so  as  it  would  break  down;  and  I 
took  it  down,  knocked  up  under  it  and  the  ledge  of  rock  to  fall  down; 
and  I  had  been  doing  that  kind  of  work  ever  since  I  commenced.  I 
had  been  doing  this  and  carried  it  out  in  the  wheelbarrow.  It  did  not 
fall  every  time  I  would  knock  it;  sometimes  twenty  licks  before  it 
would  fall.  He  told  me  it  would  break  if  I  stmck  it  that  way.  I  knew 
it  would  break  if  I  knocked  on  it  until  it  did  break,  and  that  was  his 
orders.  When  I  broke  off  a  piece  it  was  bound  to  fall.  I  say  wh^i 
I  hit  a  piece  under  it  and  knocked  it  off,  it  came  down;  after  it  came 
down  it  is  down  and  did  not  fall  any  more.  The  piece  I  was  breaking 
off  usually  came  right  down;  but  the  other  part  all  came  from  under 
the  ceilings,  all  that  broke;  and  that  rock,  I  wasn't  knocking  under 
that;  I  was  picking  under  that,  I  was  tunneling  under  that,  when  it 
oame  down.  I  was  digging  under  it  with  a  pick  and  the  whole  comer 
fell.  This  was  the  first  time  that  it  fell;  a  large  piece  about  fourteen 
inches  fell  from  under  the  ceiling;  that  was  the  whole  south  comer; 
it  was  as  high  as  I  coiQd  reach  standing  under  it  and  have  room  all  the 
way  up  to  break  to  the  top.  I  had  never  done  any  tunneling  before. 
I  did  not  know  anything  about  the  work ;  as  I  told  you  before  I  wanted 
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to  do  an  honest  day's  work.  I  was  tunneling  under  the  rock  when  it 
fell  on  me^  nsing  a  pick  to  dig  with.'' 

John  Sutchiif,  a  stone  contractor,  stated  that  he  had  experience  in 
making  cellars ;  that  in  diggilig  a  cellar  like  the  one  in  which  appellant 
was  injured,  he  would  satisfy  himself  as  to  the  character  of  material 
that  was  to  be  excavated  before  he  would  put  a  man  to  work  underneath 
it;  that  he  would  not  consider  it  absolutely  dangerous  to  go  underneath 
rock  like  that  underneath  which  appellant  was  working  when  hurt,  pro- 
vided the  top  was  firm  and  no  powder  had  beeA  used  about  the  place. 
If  the  top  was  loose  then  he  would  use  supports.  He  further  stated: 
"The  man  working  there  ought  to  know  more  about  whether  pieces  were 
coming  off  and  the  nature-  of  the  stuflE  he  is  working  with.  I  would 
depend  upon  the  nature  of  the  material.  Another  man  standing  by 
watching  would  know  more  of  the  nature  of  the  material;  the  char- 
acter of  the  material,  whether  rock  was  falling  or  whether  rock  was 
loose  or  not,  is  a  matter  that  could  be  seen  upon  examination  by  one 
man  as  well  as  by  another." 

H.  B.  Salliway,  a  former  contractor  in  rock,  swore  that  he  consid- 
ered it  unsafe  for  a  laborer  to  work  in  the  kind  of  material  in  question, 
without  having  supports. 

E.  P.  Alexander  swore :  "I  am  a  practical  contractor  and  have  done 
quarrying  work  in  stone  as  such.  If  a  man  is  tunneling  in  a  concrete 
rock,  he  would  be  as  able  to  see  danger  of  rock  breaking  and  falling 
as  his  boss.  I  think  any  man  doing  the  work  that  plaintiff  was,  any 
man  of  good  common  sense,  could  determine  whether  that  was  safe  to 
do  that  or  not;  if  it  is  being  done  and  a  man  is  observing,  seeing  a 
loose  rock  falling  occasionally,  it  would  be  dangerous;  if  he  had  any 
judgment  and  could  see  there  was  any  loose  rock  at  all,  it  wouldn't 
be  necessary  to  put  up  anything  at  all ;  if  I  was  doing  that  work  I  would 
watch  it  closely,  and,  if  I  saw  in  hammering  underneath  I  had  jarred  or 
broken  the  rock  above,  I  would  certainly  take  the  precaution  to  guard 
against  it, — ^but  that  would  have  to  be  observed  constantly.  The  juty 
can  determine  that  as  well  as  I  can.  I  can't  say  any  more  about  it  than 
any  other  ordinary  man;  that  is  a  matter  of  common  observation.  A 
man  of  ordinary  intelligence,  if  he  was  cautious,  he  might  tell  it  as 
well  as  anybody  else." 

It  is  the  duty  of  the  master  to  see  that  the  instrumentalities  and 
methods  adopted  by  him  satisfy  a  certain  assumed  standard  of  safety, 
in  so  far  as  he  can  do  so  by  the  exercise  of  ordinary  care,  and  a  failure 
to  do  so  charges  him  with  liability  to  the  servant  for  injuries  arising 
firom  such  failure.  This  liability,  however,  may  be  defeated  by  the 
existence  of  facts  and  circumstances  which  open  the  way  for  the  de- 
fenses based  upon  a  knowledge  on  the  part  of  the  servant  of  the  risks 
to  which  he  is  exposed  by  the  negligence  of  the  master.  A  servant 
assumes  the  ordinary  risks  incident  to  the  particular  service  ^in  which 
he  has  voluntarily  engaged.     The  risks  here  referred  to  are  those  ordi- 
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narily  connected  with  the  particular  work  in  which  the  servant  is 
engaged  and  with  which  it  will  be  assumed  that  he  is  acquainted.  But 
there  are  other  risks^  which  may  not  be  incident  to  the  business,  which 
are  obvious,  that  is  such  as  are  manifest  to  observation,  whether  they 
arise  from  the  nature  of  the  business,  the  manner  in  which  it  is  con- 
ducted, or  the  use  of  improper  or  defective  appliances.  The  same 
factors  figure  in  both  classes  of  cases,  because  both  rest  upon  the  basis 
that  it  is  negligence  to  expose  a  servant  to  a  danger  of  which  he  is 
ignorant,  and  it  is  not  negligence  to  expose  him  to  a  danger  of  which 
he  has  knowledge.  The  liability  of  the  master  turns  in  both  instances 
upon  the  knowledge  of  the  danger  by  the  servant,  the  knowledge  being 
presumed  in  the  one  case  and  necessary  to  be  proved  in  the  other.  If 
the  servant  actually  knows  or  is  charged  with  knowledge  of  the  risks 
attending  his  master's  work,  he  assumes  such  risks  and  can  not  recover 
for  injuries  arising  from  such  risks.  All  that  the  servant  can  demand 
from  the  master  is  that  he  shall  not  be  exposed  to  dangers  unknown  to 
him. 

Proof  of  inexperience  may  under  certain  circumstances  relieve  a 
servant  of  the  presumption  that  would  be  given  to  knowledge  of  risks 
arising  from  the  prosecution  of  a  certain  business,  unless  the  danger  is 
so  obvious  that  anyone  should  comprehend  it.  Numerous  decisions 
establish  the  general  principle  that  the  servant's  inexperience  will  not 
excuse  ignorance  of  matters  that  can  be  seen,  appreciated  and  under- 
stood by  anyone.  Not  only  does  the  law  require  of  a  man,  no  matter 
what  his  inexperience  may  be,  that  he  exercise  the  senses  given  him  by 
nature,  but  it  imputes  a  knowledge  to  every  adult,  however  inexperi- 
enced, of  those  things  which  arise  from  the  common  3xperience  and 
observation  of  mankind.  All  servants  are  presumed  to  be  acquainted  to 
a  certain  extent  with  the  properties  of  matter  and  the  laws  to  which 
it  is  subject.  Every  man  of  sane  mind  is  charged  with  the  Knowledge 
that  fire  will  bum;  that  water  will  cause  moisture  and  under  proper  cir- 
cumstances will  drown ;  that  a  stone  thrown  in  the  air  or  detached  from 
an  overhanging  cliff  must  fall  to  the  earth.  Galveston  H.  &  S.  A. 
Ry.  Co.  V.  Lempe,  59  Texas,  19;  Texas  &  P.  Ry.  Co.  v.  French,  86 
Texas,  96;  Jones  v.  Railway,  11  Texas  Civ.  App.,  39,  31  S.  W.  Rep., 
706;  Missouri  K.  &  T.  Ry.  Co.  v.  Spellman,  34  S.  W.  Rep.,  298;  Brown 
v.  Miller,  62  S.  W.  Rep.,  547;  Tucker  v.  National  Inv.  and  Loan  Co., 
35  Texas  Civ.  App.,  — ,  80  S.  W.  Rep.,  879;  Brown  v.  Lumber  Co. 
(Ore.),  33  Pac.  Rep.,  557;  Stuart  v.  Manufacturing  Co.  (Ind.),  43 
N.  E.  Rep.,  961;  Brown  v.  Electric  Ry.  Co.  (Tenn.)^  47  S.  W.  Rep.,, 
415;  Naylor  v.  Railway  Co.  (Wis.),  11  N.  W.  Rep.,  24;  Carlson  v.' 
Water  Co.  (S.  D.),  05  N.  W.  Rep.,  419;  Larich  v.  Moies  (R.  L),  28 
Atl.  Rep.,  661;  Griffin  v.  Railway  Co.  (Ind.),  24  N.  E.  Rep.,  888. 

In  the  case  last  above  cited,  appellant  was  employed  to  dig  gravel 
from  under  a  stratum  of  clay  four  or  five  feet  thick.  He  had  been 
at  work  about  three  hours  when  the  clay  caved  in  on  him  and  injured 
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liim.  He  daimed  that  he  was  inezperienced  and  had  not  been  warned 
of  the  danger.  The  Supreme  Court  of  Indiana  said:  'In  this  case 
the  appellant  was  engaged  in  digging  a  twenty-foot  bed  of  gravel  from 
under  a  thin  stratum  of  common  earth.  He  was  bound  to  know  that 
when  the  earth  was  undermined  it  would  cave  and  fall  in,  and  that  if 
he  was  under  it  at  the  time  it  fell  it  would  fall  on  him.  We  are  bound 
to  take  notice  of  the  law  of  gravity,  and  to  know. that  a  heavy  object 
will  not  remain  up  in  space  without  some  support.  The  averments  in 
thQ  complaint  that  appellant  did  not  know,  and  could  not  have  known, 
that  the  earth  covering  the  gravel  would  fall  when  undermined,  can  not 
prevail  against  the  well  known  laws  of  nature.  The  appellant  was 
bound  to  use  the  faculties  with  which  he  was  endowed;  and,  had  he 
done  so,  he  would  have  known  that  at  some  time  in  the  process  of  under- 
mining the  earth  it  would  fall  and  endanger  his  personal  safety.^' 

The  appellant  must  be  presumed  to  be  a  man  of  at  least  ordinary  in- 
telligence, and  although  he  may  have  had  no  experience  in  digging  under 
rock,  must  be  held  to  have  known  that  if  he  got  underneath  an  over- 
hanging rock  and  struck  it  with  a  sledge  hammer  portions  of  it  would 
necessarily  fall,  and  if  he  was  in  the  way  he  would  be  struck.  He 
testified  tiiat  he  had  been  at  the  work  for  at  least  a  week  and  that  his 
constant  blows  had  caused  much  of  the  rock  to  fall.  Common  sense 
would  teach  him  that  so  long  as  he  continued  his  efforts  portions  of  the 
rock  would  continue  to  fall.  He  was  in  a  better  position  to  know  this 
than  was  his  employer,  but  he  took  his  chances  and  must  abide  tiie 
results. 

It  does  not  matter  that  appellant  was  working  under  the  immediate 
supervision  of  the  master.  As  said  by  this  court  in  Jones  v.  Bailway 
Co.,  above  cited:  'Employes  must  be  regarded  as  free  agents,  capable 
of  protecting  themselves  from  dangers  that  are  as  open  and  apparent 
to  tibem  as  their  employers ;  and  where  there  has  been  a  lack  of  ordinary 
care  and  prudence  in  guarding  against  such  dangers  the  employer  can 
not  be  held  responsible.  In  other  words,  the  servant  of  mature  years, 
when  he  enters  the  service  of  the  master,  will  be  presumed  to  have  re- 
tained the  judgment  and  discretion  common  to  the  ordinary  man;  and 
he  can  not  justify  acts  of  contributory  negligence  on  the  ground  that  he 
acted  under  orders,  when  by  the  exercise  of  the  ordinary  faculties  of 
the  mind  he  could  have  seen  the  danger  and  have  protected  himself 
from  the  same.''  In  all  cases  in  which  a  servant  has  been  held  not  re- 
sponsible for  assuming  an  unsafe  position  under  the  direct  orders  of 
his  master,  he  was  shown  to  have  relied  upon  the  superior  judgment 
of  such  master.  Where  ordinary  minds  might  differ  as  to  the  danger 
of  certain  action,  and  the  servant  acts  in  obedience  to  the  order  of  a 
master  upon  whose  superior  judgment  he  relies,  he  would  not  be 
thereby  cut  off  from  recovering  damages  received  in  endeavoring  to 
execute  such  orders,  but  he  can  not  claim  indemnity  where  the  danger 
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to  be. encountered  is  so  obvious  and  apparent  that  no  ordinarily  prudent 
man  would  have  incurred  it.    Labatt,  Mast  and  Serv.^  sec.  442. 
There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affltmed. 

ON  MOTION  FOB  BEHEABINO. 

Whether  appellant  was  striking  the  rock  at  the  time  with  a  hammer, 
or  was  tunneling  underneath  it  with  a  pick,  the  danger  was  imminent 
and  apparent.  He  had  been  engaged  in  breaking  down  the  rock  with 
a  hammer  and  must  have  known  that  it  had  been  loosened  and  broken 
^7  the  blows  and  was  liable  to  fall  at  any  time,  and  especially  so  when 
he  was  jarring  it  by  the  blows  of  a  pick.  It  was  alleged  and  proved 
that  appellant  was  striking  under  the  rock,  a  piece  of  which  fell.  It  does 
not  matter  that  it  was  a  pick  that  he  was  using  instead  of  a  hammer. 
Appellee  was  in  a  position  where  he  could  not  see  appellant  at  the  time 
the  rock  fell.  Appellant  was  in  a  better  position  to  judge  of  the  con- 
dition of  the  rock  than  was  appellee,  tut  he  went  to  work  and  tmder- 
mined  it.  He  knew  that  the  rock  was  liable  to  fall  because  he  had  been 
working  in  the  same  kind  of  material  for  several  days,  and  pieces  of  it 
had  been  falling.  Although  appellee  may  have  assured  him  that  the 
rock  when  undermined  would  not  fall,  common  sense  and  his  own  expe- 
rience warned  him  that  it  wotdd  fall. 

It  is  not  alleged  in  the  petition  that  the  work  was  of  such  a  character 
as  to  require  experience  to  understand:  the  dangefs  attendant  upon  it, 
and  on  the  other  hand  the  facts  show  conclusively  that  the  dangers  were 
open  and  palpable  to  any  man  of  ordinary  mental  capacity.  Inexpe- 
rience in  an  adult  person  can  not  be  made  the  shield  for  carelessness 
nor  foolhardiness  in  the  violation  of  the  simple  laws  of  nature,  that 
anyone  should  understand.    Bailway  Co.  v.  French,  above  cited. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Piled  November  30,  1904. 

Writ  of  error  refused. 
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Abandonment. 

Of  homestead — ^intention.     See  Homestead,  2,  3. 
Of  business  homestead.    See  Homestead,  11. 
Of  lease.    See  Evidence,  21. 

Absence. 

Temporary,  by  an  actual  settler.    See  School  Land,  3. 

Accident. 
Of  unusual  character,  not  relieving  from  negligence.     See  Negligence,  11. 

Accord  and  Satisfaction. 
See  Pleading,  2. 

Action. 
See  Cause  of  Action;   Cross -Action. 

Action  for  Death, 

Deposition  in  action  for  personal  injury  afterwards  used  by  heirs  of  plain- 
tiff.    See  Deposition,  1. 

The  parents  of  a  married  man  are  not  entitled  to  recover  for  his  death 
unless  they  show  that  they  suffered  pecuniary  loss  thereby.  Evidence  con- 
considered  and  held  not  to  show  that  parents  had  a  reasonable  expectation  of 
further  pecuniary  aid  from  their  son.    Texas  Cement  Co.  v.  Lee,  482. 

Administration. 

.  1.  The  action  of  the  court  in  classifying  a  vendor's  lien  note  held  by  an 
administrator  against  the  estate  as  of  the  second  class,  expenses  incurred 
in  administration,  and  a  note  held  by  plaintiff  as  of  the  third  class,  claims 
secured  by  Hen,  thus  giving  the  note  held  by  the  administrator  priority,  did 
not  have  the  effect  of  a  ftnal  judgment,  but  was  subject  to  revision  as  long 
as  the  administration  remained  open.    Hardcastle's  Estate  v.  Archer,  112. 

2.  An  administrator  who,  under  order  of  court,  has  sold  lands  of  the  estate 
to  pay  indebtedness,  including  notes  secured  by  Hen  and  in  suit  against  his 
intestate  at  the  latter's  death,  but  not  proven  nor  allowed  by  him  except 
through  his  act  In  making  application  to  sell  to  satisfy  them,  and  who  has 
settled  with  the  purchaser,  who  held  the  notes  in  suit,  by  receiving  such 
notes  in  lieu  of  cash  on  his  bid,  was  entitled  to  his  commission  on  their 
amount  as  upon  cash  received  and  paid  out.    Wolf's  Estate  v.  Wolf,  168. 

3.  Where  the  widow  of  deceased  had  no  notice  of  the  pendency  of  admin- 
istration of  her  husband's  estate  until  it  had  been  sold  and  the  proceeds 
expended  to  meet  a  debt  owed  by  deceased  to  the  administrator  and  to  defray 
expenses  of  administration,  she  could  recover  of  the  administrator  the  sum 
for  which  the  property  sold  in  satisfaction  of  her  allowance  for  a  year's 
support.    Clark  v.  English,  502. 

Admission. 

1.  Where  defendant,  before  the  trial  commenced,  admitted  of  record  that 
plaintiff  had  a  good  cause  of  action  except  as  same  ml|?ht  be  defeated  by 
defendant's  plea  In  confession  and  avoidance  alleging  release  of  the  contract 
sued  on,  errors  In  overruling  defendant's  exceptions  to  the  petition  became 
immaterial.    Galloway  v.  Floyd,  379. 

2.  The  admission  that  plaintiff  had  a  good  cause  of  action  "as  stated  in 
his  petition"  rendered  harmless  any  subsequent  error  in  the  admission  of 
evidence  to  show  the  amount  of  plaintiffs  damages.    Id. 

Adoption* 

Evidence  failing  to  show  an.    See  Heirs,  1. 

Affidavit. 
To  impeach  verdict.    See  Juror,  3. 
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Affirmance  on  Certificate. 

To  grive  the  appellate  court  Jurisdiction  to  afllrm  a  Judgment  on  certifi- 
cate, the  motion  for  affirmance  must  be  accompanied  by  a  transcript  contain- 
ing a  copy  of  the  Judgment.    Supreme  Council  v.  Anderson,  616. 

Agent. 

See  Principal  and  Agent. 

Admission  by — proof  of.    See  Telephone  Co.,  2. 

Declarations  by,  as  proof  of  agency.    See  Evidence,  20,  21,  23. 

Allegata  and  Probata. 
See  Evidence,  10. 

Amendment. 

Allowing  trial  amendment  to  be  filed — discretion  not  revised.  See  Prac- 
tice in  Trial  Court,  1. 

Amount  in  Controversy. 
In  cajse  of  a  plea  in  reconvention.    See  Jurisdiction,  2,  3. 

Animals. 
See  Killing  Live  Stock;  Cattle  Shipment: 

Anti-Trust  SUtute. 

Railroad  permitting  agents  of  only  one  transfer  company  to  solicit  business 
on  its  trains.    See  Carriers  of  Passengers,  1,  2. 

Appeal. 

See  Afllrmance  on  Certificate;  Assignment  of  Error;  Practice  on  Appeal; 
Writ  of  Error. 

1.  Sureties  upon  a  claimant's  bond  against  whom,  with  the  principal. 
Judgment  was  rendered,  are  not  disqualified  thereby  from  becoming  his  sure- 
ties on  a  bond  for  appeal  from  such  Judgment.    McClelland  v.  Barnard.  3. 

2.  Where  Judgment  is  rendered  in  Justice  court  against  one  of  two  de- 
fendants having  no  adverse  interest,  appeal  may  be  taken  to  the  county 
court  without  making  the  codefendant  a  party  to  the  appeal  bond.  Railway 
V.  Ivy,  452. 

3.  A  verdict  and  Judgment  sustained  by  the  trial  court  will  not  ordinarily 
be  reversed  on  appeal  because  of  the  conflict  in  testimony.  Taylor  v.  Rail- 
way, 668. 

Appeal  Bond. 
See  Appeal,  2. 

Architect. 
Determination  by,  conclusive  how  far.    See  Building  Contract,  4. 

Argument  of  Counsel. 

1.  An  appeal  to  the  Jury  to  find  a  verdict  for  plaintiff.  In  a  case  of  injury 
to  the  person,  from  motives  of  sympathy,  held  ground  for  new  trial  or  re- 
versal.   Railway  Co.  v.  Pledger,  248. 

2.  An  objection  to  improper  argument  is  suflSclent,  If  addressed  to  the 
court,  though  counsel  Is  not  interrupted  or  notified  at  the  time.    Id. 

3.  Remarks  of  counsel  outside  the  record,  which  are  clearly  prejudicial  to 
the  rights  of  the  opposite  party  and  intentionally  made  for  the  purpose  of 
influencing  the  Jury,  are  ground  for  setting  aside  a  verdict,  although  the 
remarks  were  not  excepted  to  at  the  time  they  were  made.  Railway  v. 
Rehm,  663. 

4.  In  an  action  against  a  railway  for  damages  for  personal  injuries,  re- 
marks of  counsel  to  the  effect  that  the  railroad  had  hurt  and  crippled 
plaintiff  and  then  discharged  him,  and  a  request  for  a  verdict  so  large  that. 
If  it  did  not  teach  the  railway  anything  else.  It  would  teach  them  that  they 
could  not  throw  bolts  and  baggage  from  its  cars  and  endanger  the  lives  of 
the  citizens  of  H..  held  outside  the  record  and  so  prejudicial  as  to  require 
that  the  verdict  be  set  aside.  Id. 

5.  Where  the  evidence  upon  the  Issues  Involved  In  an  action  is  not  con- 
clusive, the  error  In  allowing  Improper  remarks  of  counsel,  whereby  an 
excessive  verdict  Is  procured,  can  not  be  cured  by  remittitur,  but  the  verdict 
must  be  set  aside,  since  the  remarks  may  have  influenced  the  Jury  In  de- 
ciding the  controverted  issues.    Id. 
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AMignee  for  Creditors. 

Sellings  to  himself  throufirh  one  who  bought  for  him.    See  Trust,  1. 

Assignment  of  Debt. 

1.  A  surety  on  a  contractor's  bond  given  to  indemnify  and  protect  the 
owner  of  a  building  to  be  erected  against  claims  for  materials  furnished  may 
acquire  by  verbal  assignment  from  the  contractor,  to  secure  himself  for 
materials  furnished  to  the  contractor,  the  superior  right  to  such  sum  of  money 
as  should  become  due  from  such  owner  to  the  contractor  under  the  building 
contract;  and  the  surety  may  assert  the  right  so  acquired  against  a  Judgment 
creditor  of  the  contractor  proceeding  by  garnishment  against  such  owner. 
Campbell  v.  Grant  Co.,  641. 

2.  The  debt  to  become  due  from  the  owner  to  the  contractor  had  a  potential 
if  not  an  actual  existence  at  the  time  of  the  execution  of  the  written  con- 
tract for  the  erection  of  the  building.    Id. 

3.  It  was  not  essential  to  the  assignment  that  notice  thereof  be  given  to 
the  debtor,  the  owner  of  the  building,  or  that  she  consented  thereto.     Id. 

Assignment  of  Error. 

Must  be  accompanied  by  statement.    See  Briefs. 

1.  Assignments  of  error  can  not  be  enlarged  by  propositions  made  under 
them  so  as  to  include  a  different  ground  of  attack  from  that  specified  in 
the  assignments.    Faubion  v.  Telegraph  Co.,  98. 

2.  An  assignment  of  error  not  accompanied  by  a  proposition  of  law  will 
not  be  considered.     Railway  v.  Alderete,  142. 

3.  An  assignment  of  error  that  **the  court  erred  in  overruling  defendant's 
motion  to  strike  out  parts  of  the  answer  of  J.  S.  J.  to  direct  Interroga- 
tories numbers  5  and  10,  and  part  of  answers  to  cross- interrogatories  numbers 
2  and  9,"  involving  more  than  one  ruling  in  effect,  is  too  general,  and  will  not 
be  considered.    Bell  v.  Bates,  233. 

4.  An  assignment  of  error  to  the  court's  refusal  to  strike  out  part  of  the 
answer  of  a  witness,  testifying  by  deposition,  will  not  be  sustained  where 
neither  the  bill  of  exceptions  taken  nor  the  statement  of  facts  shows  that 
the  objectionable  deposition  was  read  to  the  jury.    Id. 

5.  An  assignment  that  the  court  erred  in  overruling  a  motion  for  new 
trial  "because  of  the  errors  herein  assigned,"  is  too  general.  Harris  v.  Mat- 
thews, 424. 

6.  An  assignment  of  error  can  not  be  sustained  where  the  bill  of  exceptions 
upon  which  it  is  based  fails  to  show  the  ansiver  to  the  question  to  which 
objection  is  urged.  Gibson  v.  Morris,  593. 

7.  Assignment  of  error  in  refusing  a  new  trial  on  account  of  newly  dis- 
covered testimony  should  point  out  in  itself  or  by  proposition  and  statement 
thereunder  the  specific  error  complained  of.     Taylor  v.  Railway,  658. 

8.  A  requested  charge  designed  to  correct  alleged  error  in  the  main  charge 
can  not  be  considered  where  there  is  no  assignment  of  error  directed  to  the 
alleged  error.    Railway  v.  Alderete,  142. 

Assumed  Risl<. 

Case  of— employe  in  grain  elevator.     See  Contributory  Negligence,  5. 

In  case  of  defective  appliances  and  methods.  See  Master  and  Servant,  9; 
Charge,  2. 

In  case  of  obvious  danger.    See  Personal  Injury,  11;  Charge,  27. 

See  also,  Master  and  Servant,  2. 

1.  On  the  issue  of  assumed  risk  In  choice  of  a  servant  between  passage 
ways  it  was,  it  seems,  permissible  to  ask  him  whether  he  "took  chances  in 
going  along  that  passage  way,"  as  tending  to  show  his  knowledge  of  the 
danger.    Cotton  Oil  Co.  v.  Jonte,  18. 

2.  Where  the  servant  having  a  choice  between  a  passage  way  that  Is  dan- 
gerous and  one  that  Is  safe,  is  injured  by,  knowingly,  choosing  the  former 
he  should  not  be  permitted  to  recover.    Id. 

3.  A  charge  on  assumption  by  the  servant  of  known  risks  should  not  have 
been  confined  to  such  as  the  servant  was  "entirely"  familiar  with.    Id. 

4.  The  trial  court  would  not  have  been  warranted,  under  the  evidence  In 
this  case,  in  assuming  as  a  matter  of  law  that  plaintiff,  a  machinist's  helper 
of  three  months*  experience,  knew  that  a  brass  punch  was  liable  to  sliver 
and  break  off  under  blows  from  a  hammer,  or  that  the  punch  given  plaintiff 
by  the  machinist  had  beon  subjected  to  long  usage  under  the  hammer,  thus 
rendering  It  particularly  liable  to  sliver.  The  helper  did  not  assume  the 
risks  incident  to  such  danger.    Railway  v.  Whisenhunt,  135. 

5.  A  railroad  section  hand  and  a  colaborer  working  with  him  were  ordered 
by  the  foreman  of  the  gang  to  move  a  heavy  oak  tie  12  or  14  feet  long,  12 
inches  wide  and  10  inches  thick.     In  the  Joint  effort  to  do  so  the  colaborer, 
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Assumed  Risk— continued. 

who  was  a  man  of  good  health  and  streng^th,  yielded  to  the  weight,  which 
was  consequently  thrown  suddenly  on  plaintiff,  and  he  was  injured  through 
a  rupture  caused  thereby.  PlaintilT  had  worked  with  timbers  all  his  life, 
and  had  worked  two  and  one -half  days  in  moving  the  ties.  Held,  that  the 
danger  of  attempting  to  move  the  tie  without  a  sufficient  number  of  men  to 
safely  do  so  was  open  and  obvious,  and  a  risk  which  plaintift  assumed. 
Railway  v.  Miller,  240. 

6.  Evidence  of  facts  as  above  shown  did  not  warrant  the  giving  of  a  charge 
which  submitted  the  question  of  assumed  risk  as  one  for  the  determination 
of  the  Jury.    Id. 

7.  In  an  action  for  injury  to  plaintiff,  who  was  not  an  employe  of  the  de- 
fendant railway  company,  received  while  he  was  attempting  to  pass  between 
cars  left  across  a  street,  it  was  not  error  for  the  court  to  refuse  to  charge 
that  the  verdict  should  be  for  the  defendant  if  plaintiff  knew  of  the  danger 
at  the  time  he  attempted  to  cross,  since  the  doctrine  of  assumed  risk  was 
not  applicable,  and  plaintiff  would  not  be  debarred  from  recovery  for  an  In- 
Jury  caused  by  defendant's  negligence  merely  because  he  knew  there  was 
some  danger  incident  to  his  act.    Railway  v.  Grlssom,  630. 

Attorney. 
Negligence  of,  as  ground  for  setting  aside  Judgment.     See  Negligence,  10. 
As  innocent  purchaser.     See  Will,  8. 

Attorney   Fees. 

Stipulation  for  10  per  cent  as  estopping  promisor  to  claim  that  as  being 
too  much.     See  Notes,  1,  2. 

Bailee. 

Right  of,  to  recover  for  damages  to  the  property.     See  Damages.  6. 

Bank. 

1.  A  bank  has  not  an  equitable  lien  on  a  fire  insurance  policy  left  with  it, 
for  any  debt  due  it  by  the  owner  of  the  policy,  in  the  absence  of  a  contract, 
express  or  implied,  to  that  effect,  and  the  giving  of  credit  on  the  faith  of  the 
lien.     Bank  v.  Cleland,  478. 

2.  Judgment  for  such  an  equitable  lien  can  not  be  rendered  in  favor  of  one 
who  has  not  set  up  in  his  pleadings  the  facts  relied  on  to  establish  the  lien. 
Id. 

3.  A  bank  has  the  right  to  apply  to  the  payment  of  a  note  owing  to  it  by 
an  insolvent  the  deposit  of  such  debtor,  and  this  though  the  note  is  not  yet 
due.     Owens  v.  Bank,  490. 

Bankruptcy. 

1.  Plaintiff,  then  Mrs.  Amanda  M.  Douglas,  obtained  a  judgment  against 
one  S.,  who,  after  she  had  by  subsequent  marriage  become  Mrs.  Rust,  ob- 
tained a  discharge  in  bankruptcy.  In  the  schedule  of  debts  filed  by  S.  the 
holder  of  the  debt  of  plaintiff  was  named  as  "Mrs.  Amanda  M.  Douglass." 
and  her  postofllce  stated  to  be  unknown,  while  the  evidence  In  this  case 
tends  to  show  that  by  the  use  of  reasonable  diligence  S.  could  readily 
have  learned  the  true  name  and  residence  of  plaintiff.  Held,  that  under 
section  17,  paragraph  3,  of  the  Bankrupt  Act  of  1898  (U.  S.  Compiled  Stats.. 
1901,  p.  3428)  providing  that  a  Judgment  of  discharge  under  the  act  does  not 
apply  to  such  debts  of  the  bankrupt  as  *'have  not  been  duly  scheduled  in 
time  for  proof  of  allowance,  with  the  name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy,"  the  Judgment  of  discharge  did  not  operate  as  a 
bar  to  the  debt  of  plaintiff,  who  was  without  actual  notice  of  the  bankruptcy 
proceedings.     Fields  v.  Rust,  350. 

2.  Defendants  sold  to  a  firm  a  complete  sawmill  outfit  and  reserved  a 
vendor's  Hen  to  secure  the  purchase  price.  Less  than  four  months  before 
the  institution  of  bankruptcy  proceedings  it  became  generally  known  that 
the  firm  was  insolvent,  and  a  meeting  of  the  general  creditors  was  held,  at 
which  it  was  agreed  that  the  firm  should  sell  what  lumber  they  had  on  hand 
to  defray  further  running  expenses.  This  was  accordingly  done,  defendants 
being  the  purchasers,  reserving  the  amount  still  due  on  their  lien  and  paying 
the  balance  in  cash  with  the  understanding  that  it  should  be  used  in  paying 
labor  claims  then  due.  The  incumbered  property  was  released,  the  price 
paid  for  the  lumber  was  adequate  and  the  value  of  the  estate  was  not  Im- 
paired. Held,  that  there  was  no  fraud  in  the  transaction  and  the  trustee 
in  bankruptcy  can  not  recover,  for  the  benefit  of  other  creditors,  the  value 
of  the  property  sold.     Eason  v.  Garrison,  574. 
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Benefit  Certificate. 

In  an  action  upon  a  death  benefit  certificate,  containing  a  provision  avoid- 
Iner  the  certificate  in  case  of  suicide  within  three  years  after  its  issuance, 
it  was  reversible  error  to  admit  In  evidence  t^ie  record  of  the  inquest  held 
over  deceased  at  which  the  coroner  found  that  death  was  caused  by  suicide, 
the  flndingrs  of  a  coroner's  inquest  not  being  conclusive  of  the  facts  found. 
Boehme  v.  Sovereign  Camp,  601. 

Benefit  Sooiety. 

No  cause  of  action  was  shown  against  the  grand  lodge  of  a  benefit  society 
for  permitting  a  subordinate  lodge  to  disorganize  and  to  reorganize  itsellP 
in  accordance  with  the  regulations  of  the  order,  though  this  was  done 
by  the  members  of  such  subordinate  lodge  for  the  purpose  of  getting  rid 
of  a  member  distasteful  to  them  and  whom  they  left  out  in  reorganizing. 
Grand  Lodge  v.  Schuetze,  639. 

Bias. 
See  Juror,  1. 

Bids. 
See  Building  Contract,  1. 

Bill   in   Equity. 
See  Sheriff's  Sale,  1. 

Bill  of  Exceptions. 

Must  show  that  deposition  complained  of  was  read  to  Jury.  See  Assignment 
of  Error,  4. 

Must  show  what  the  witness  would  have  answered.  See  Assignment  of 
Error,  6. 

Bill   of   Lading. 
As  evidence  against  the  other  connecting  lines.    See  Carriers  of  Freight,  16. 

Bona  Fide  Purchaser.   • 
See  Innocent  Purchaser. 

Bond. 

Of  liquor  dealer,  not  Invalidated  by  defects  in  application  for  license.  See 
Liquor  Dealer,  6. 

Sureties  not  entitled  to  notice  of  principal's  default.     See  Sureties. 

Boundaries. 

Can  not  be  altered  by  extrinsic  evidence.     See  Deed.  1. 

Disputed — fixed  by  agreement.     See  Foreclosure  of  Lien,  1. 

Where  one  of  the  lines  of  an  original  survey  was  not  actually  run  out, 
but  it  called  for  course  and  distance  and  also  for  the  line  of  a  prior  survey 
on  that  side,  which  could  be  reached  only  by  exceeding  the  call  for  distance, 
and  there  was  evidence  that  it  was  intended,  in  making  such  survey  and 
location,  to  cover  all  the  vacant  land  up  to  such  adjacent  prior  survey,  it 
should  have  been  left  to  the  Jury  to  determine  where  the  line  should  extend 
to,  and  whether  the  Intent  of  the  locator  was  in  fact  to  include  all  of  the 
vacant  land  there.    Taylor  v.  Lewis,  305. 

Breach  of  Warranty. 

See  Life  Insurance,  1,  2. 

1.  To  the  general  rule  that  a  purchaser  may  decline  to  return  an  article 
which  is  alleged  to  be  wholly  worthless  upon  asking  for  a  rescission,  there 
is  a  well  defined  exception  in  those  cases  where  the  parties  have  by  their 
contract  stipulated  for  such  return  as  a  condition  precedent  to  the  rescission, 
or  as  a  remedy  for  the  breach  of  the  warranty.  Haynes  v.  Piano  M£^. 
Co.,  667. 

2.  In  an  action  upon  notes  given  for  a  harvesting  machine,  wherein  the 
defense  of  breach  of  warranty  was  Interposed,  it  was  error  to  permit  a  wit- 
ness for  plalntifC  to  testify,  over  objection,  that  he  had  set  up  other  machines 
of  the  same  make  and  character,  and  had  had  no  complaints  from  the  buyers 
thereof,  it  not  being  shown  that  such  other  machines  were  identical  In  con- 
struction and  material  with  the  one  in  controversy  and  were  operated  under 
identical  or  similar  conditions.     Id. 
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An  assignment  of  error  on  the  refusal  of  a  requested  charge,  uncu^ompanied 
by  a  statement  thereunder  In  the  brief,  need  not  be  considered.  Oallowar 
V.  Floyd,   879. 

Building  Contract. 

1.  A  witness  who  contemplated  the  erection  of  a  building,  or  his  agent  in 
procuring  bids  thereof,  being  the  only  persons  "who  could  pass  upon  and 
accept  the  bids,  may  testify  that  but  for  the  'telegraph  company's  delay  In 
delivering  the  message  of  plaintiff,  a  building  contractor,  stating  the  amount 
of  his  bid,  such  bid  would  have  been  accepted  and  the  contract  awarded  to 
him.     Telegraph  Co.  v.  Mackensie,  178. 

2.  A  contractor,  whose  bid  for  the  proposed  erection  of  a  building  was  neg- 
ligently delayed  by  a  telegraph  company  until  too  late  to  be  considered,  may 
testify,  in  a  suit  for  loss  of  the  contract,  what  would  have  been  his  profits 
had  he  been  awarded  the  contract.     Id. 

3.  The  measure  of  damages  for  the  loss  of  a  building  contract  through  neg- 
ligent delay  of  a  telegram  stating  the  amount  of  plaintiff's  bid  is  the  differ- 
ence between  the  amount  of  the  bid  and  the  actual  amount  it  would  have 
cost  him  to  erect  the  building  according  to  the  plans  and  specifications.     Id. 

4.  Under  a  contract  to  complete  a  building  in  accordance  with  plans  and 
specifications  and  In  a  manner  satisfactory  to  the  architect,  his  determina- 
tion of  what  is  necessary  to  constitute  compliance  is  conclusive,  in  the  ab- 
sence of  fraud  or  collusion  on  his  part,  and  it  can  not  be  shown  that  items 
required  by  him  were  unnecessary.     Dallas  Loan  Assn.  v.  Thomas,  268. 

Burden  of  Proof. 

As  between  connecting  lines — ^InJury  to  freight.  See  Carriers  of  Freight, 
2,  3,  14. 

As  to  contributory  negligence.     See  Contributory  Negligence,  1,  4. 

To  show  that  a  fire  "in  the  morning"  was  before  daylight — books  not  in 
iron  safe.    See  Fire  Insurance,  4. 

To  show  that  the  homestead  was  a  rural  one.     See  Homestead,  7. 

To  show  that  minor  had  sufficient  discretion  as  to  danger.     See  Minor,  2. 

As  to   negligence  causing  injury  to  passenger.     See   Passenger,   4. 

Charges  upon,  held  sufficient.     See  Charge,  23,  24.     • 

A  charge  that  the  b\u*den  of  proof  is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  evidence,  is  sufficient  without  further  instruction 
that  if  the  evidence  is  equally  balanced  in  the  mind  of  the  jury  to  find  for 
defendant.    Railway  v.  Vlllareal,  532. 

Cancellation. 

Delay  in  repudiating  contract  as  affecting  right  of.     See  Contract,  7,  8. 
Of  lease  of  school  land.     See  School  Liand,  4. 
See  also.  Release  of  Damages,  2. 

Carriers  of  Freight. 

See  Cattle  Shipment;   Interstate  Commerce;   Market  Value. 

1.  Where  the  charge  as  a  whole  authorized  recovery  of  the  value  of  animals 
which  died  from  injuries  received  in  their  transportation  only  when  such 
injuries  were  the  direct  result  of  the  carrier's  negligence,  the  failure  to 
charge  affirmatively  on  the  carrier's  defense  that  they  died  through  inherent 
weakness  is  not  available  in  the  absence  of  requested  instructions  to  that 
effect.     Railway  v.  Lovelady,   282. 

2.  Where  freight  has  been  transported  by  successive  carriers  and  it  Is 
damaged  en  route,  and  the  evidence  fails  to  show  on  what  particular  line 
the  injury  occurred,  the  presumption  of  law  is  that  it  occurred  upon  the  line 
of  the  last  carrier  through  whose  hands  the  freight  passed.  Railway  v. 
Shanley,  291. 

3.  In  an  action  against  two  connecting  carriers  for  damages  to  horses  oc- 
curring on  a  through  shipment  over  their  lines  the  court  correctly  charged 
that  the  burden  was  on  plaintiff  to  show  that  the  injury  did  not  occur  on 
the  terminal  line,  but  erred  In  further  instructing  that  in  case  the  Jury  found 
there  had  been  a  want  of  proper  care  in  the  transportation  of  the  horses, 
but  were  unable  to  determine  which  defendant  failed  to  exercise  the  required 
care,  the  burden  was  on  each  defendant  to  show  that  such  failure  did  not 
occur  on  its  line.     Id. 

4.  A  requested  charge  that  before  there  would  be  a  delivery  of  the  cattle 
by  the  shipper  to  the  railway  company  and  an  acceptance  thereof  by  the 
company  the  cattle  must  not  only  have  been  placed  In  the  shipping  pens,  but 
the  possession  and  control  thereof  must  have  been  fixed  on  the  railway 
company;  and  if  the  shippers,  or  those  acting  for  them,  undertook  to  retain 
the  control,  care  and  custody  of  the  cattle  through  that  night  (while  waiting 
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to  be  loaded  on  the  cars),  there  would  not  be  a  delivery  of  the  cattle  to  nor  an 
acceptance  thereof  by  the  company,  was  properly  refused  as  being  on  the 
weight  of  evidence.  It  being  for  the  Jury  to  say  whether  the  retention  of  the 
control  of  the  cattle  by  the  shipper  to  the  extent  shown  by  the  evidence  would 
exclude  the  conclusion  of  a  delivery,  and  the  question  being  one  of  the  Inten- 
tion of  the  parties  to  the  contract.     Railway  v.  Bank,  293. 

6.  It  was  not  necessary  that  the  railway  company  should  have  had  actual 
notice  of  the  delivery  of  the  cattle  In  the  pens  If  the  Jury  believed  under 
the  evidence  to  that  effect  that  there  was  a  prior  agreement  that  the  shipper 
should  deliver  the  cattle  by  putting  them  In  the  pens  at  the  time  they  were 
put  there.    Id. 

6.  Charge  held  to  fairly  present  the  rule  that  the  railway  company  In 
maintaining  its  stock  pens  and  gates  would  only  be  required  to  use  ordinary 
care  to  keep  them  in  a  reasonably  safe  condition.    Id. 

7.  A  charge  that  if  the  cattle  were  Injured  by  getting  together  and  break- 
ing out  or  the  stock  pens,  and  they  did  not  do  so  from  the  defects  in  the  gates 
and  fastenings  thereof,  but  from  their  Inherent  vlclousness,  to  find  for  the 
defendant,  sufficiently  exempted  the  defendant  from  liability  if  the  injuries 
occurred  on  account  of  plaintiff's  having  confined  vicious  and  unruly  bulls 
in  the  pens.    Id. 

8.  Where  in  an  action  against  a  carrier  for  the  value  of  goods  shown  to 
have  been  lost  In  transit  no  evidence  Is  offered  to  explain  the  loss  or  show 
the  absence  of  negligence,  the  law  presumes  the  loss  to  have  been  occasioned 
by  the  carrier's  negligence.    Railway  v.  Mclnt}rre,  389. 

9.  An  express  company  contracted  with  plalntifTs  brother  to  transport  cer- 
tain race  horses,  the  contract  providing  that  certain  parties  therein  named 
should  accompany  the  horses.  Plaintiff  was  not  named  among  such  parties, 
but  his  brother  pointed  him  out  to  the  express  agent  as  one  of  the  men  to 
accompany  the  horses,  and  no  objection  was  made  by  the  agent  or  by  the 
conductor  of  the  train.  Held,  that  plaintiff  was  a  passenger  and  entitled 
to  protection  as  such  against  negligent  injury  occurring  during  the  trans- 
portation.    Express  Co.  v.  Ogles,  407. 

10.  The  express  company  engaged  a  train  from  the  railway  company  for 
the  transportation  of  the  horses  and  sent  along  an  agent  in  charge.  While 
the  railway  company  was  operating  the  train  over  its  own  tracks  for  the 
express  company  plaintiff  was  Injured  through  the  negligence  of  the  rail- 
way company  In  having  a  defective  track  which  produced  a  wreck,  causing 
the  horses  to  knock  down  a  scantling  in  the  partition  of  the  cars,  which  fell 
upon  plaintiff, — the  Insecure  fastening  of  the  scantling  being  the  negligence 
of  the  express  company.  Held,  that  the  negligence  of  the  railway  company 
was  a  Jointly  concurring  cause  of  the  Injury,  and  did  not  exempt  the  express 
company  from  liability  therefor.     Id. 

11.  Under  the  facts  the  express  company  was  responsible  for  the  negligence 
of  the  railway  company  which  was  a  mere  agent  employed  by  It  in  the 
transportation  of  the  horses,  and  it  was  therefore  Immaterial,  so  far  as  the 
express  company  is  concerned,  that  th^  court's  charge  restricted  plaintiff's 
right  of  recovery  to  the  latter  company's  negligence.     Id. 

12.  There  was  no  error  in  admitting  the  testimony  of  plaintiff  to  the  effect 
that  no  one  complained  of  his  presence  on  the  car.  '  Id. 

13.  Where  In  signing  a  written  contract  of  shipment,  which  limited  the 
liability  of  the  carrier  to  damages  occurring  on  its  own  line,  the  shipper 
merely  carried  out  an  agreement  which  was  implied  when  he  made  a  previous 
oral  negotiation  with  the  carrier's  agent,  the  signing  was  but  the  consumma- 
tion of  such  negotiation  or  oral  contract,  and  the  shipper  was  not  in  a  posi- 
tion to  avoid  the  binding  force  of  the  written  contract,  which  took  away 
none  of  the  rights  he  would  have  had  In  the  absence  of  any  contract,  oral 
or  written.     Railway  v.  Halsell,  522. 

14.  T,he  burden  of  proof  is  upon  the  shipper  to  establish  the  condition  of 
goods  when  delivered  to  the  initial  carrier,  in  order  that  the  presumption  of 
injury  in  the  hands  of  the  last  carrier  should  attach  upon  proof  of  delivery 
In  damaged  condition.     Railway  v.  Roller  Mills,  690. 

15.  A  bill  of  lading  issued  by  the  initial  carrier,  though  evidence  of  a  con- 
tract as  against  a  connecting  line  receiving  and  transporting  the  goods  under 
it,  is  not  as  a  mere  receipt  for  the  goods,  evidence  as  against  the  terminal 
carrier,  not  a  party  to  its  execution,  of  their  good  condition  when  delivered 
to  the  initial  carrier.    Id. 

16.  The  certificate  of  an  inspector  under  the  laws  of  Missouri  as  to  the 
condition  when  delivered  to  the  Initial  carrier,  is  not  evidence  as  against  the 
terminal  carrier  in  Texas,  at  least  in  the  absence  of  proof  as  to  the  effect 
given  to  such  certificate  by  the  laws  of  Missouri.    Id# 

17.  A  contract  between  a  carrier  and  a  shipper  <ff  horses  by  which  the 
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latter  assumes  the  duty  of  loading  the  stock  into  the  cars  and  waives  any 
claim  for  Injury  to  the  horses  from  overloading  is  not  Invalid  because  11m- 
Itlngr  the  liability  of  the  carrier.     Railway  v.  Edins,  639. 

18.  Where  it  is  the  fault  of  the  shipper,  in  whole  or  in  part,  that  too  many 
horses  are  crowded  into  a  car,  he  can  not  recover  for  injury  resulting  there- 
from, irrespective  of  whether  or  not  he  had  by  contract  assumed  the  duty 
of  loading.     Id. 

Carrier  of  Passengers. 

See  Passenger. 

1.  The  action  of  a  railway  company  in  permitting  the  agents  of  only  one 
transfer  and  hack  company  to  solicit  business  on  its  trains  i^  not  violative 
of  the  anti- trust  statute  as  being  an  unauthorized  restriction  in  the  free  pur- 
suit of  any  business.     Lewis  v.  Railway,  48. 

2.  A  railway  company  has  the  right  to  exclude  from  its  premises  and  cars 
persons  going  thereon  for  the  purpose  of  transacting  private  business,  and 
the  privilege  of  so  doing  may  be  granted  to  one  and  refused  to  another  with- 
out violating  any  principle  oi?  law  which  governs  the  conduct  of^ carriers  and 
regulates  their  duty  to  the  public.    Id. 

3.  An  Injunction  will  lie  to  restrain  the  agents  of  a  transfer  company  from 
soliciting  business  on  the  trains  of  a  railway  company  where  the  latter  has 
granted  to  another 'transfer  company  the  exclusive  privilege  to  solicit  busi- 
ness on  its  trains.    Id. 

4.  Where  plaintiff  bought  a  first-class  railroad  tocket.  but  was  compelled 
to  ride  on  a  mixed  train,  no  other  kind  being  run  on  that  road,  which  fact 
was  well  known  to  him,  and  he  was  hijured  by  reason  of  stepping  on  a 
banana  peel  and  a  lurch  of  the  car  occurring  at  the  same  instant,  the  fail- 
ure of  the  road  to  run  trains  for  passengers  exclusively  was  not  the  proxi- 
mate cause  ot  plaintlfTs  Injury.     Railway  v.  Gragg,  102. 

5.  It  was  therefore  error  for  the  court  to  admit  evidence  showing  the  char- 
acter of  service  given  on  other  roads  to  one  holding  a  first- class  ticket,  and 
to  submit  to  the  jury  the  question  or  negligence  in  the  failure  to  furnish  a 
train  for  passenger  service  exclusively,  thus  trying  the  case  upon  a  false 
issue,  although  such  failure  was  pleaded  as  negligence  and  a  ground  of  re- 
covery.    Id. 

6.  Charge  holding  a  railway  as  carrier  of  passengers  bound  to  exercise  a 
high  degree  of  care,  held  proper.    Railway  v.  Clark,  196. 

7.  That  a  charge  holding  the  passenger  carrier  bound  to  furnish  a  reason- 
ably safe  place  to  alight  made  It  an  insurer  to  one  whose  liability  did  not 
depend  on  negligence,  was  not  error  available  to  one  who  requested  and  ob- 
tained a  charge  stating  the  same  rule.    Id. 

8.  It  is  not  an  unreasonable  regulation  for  a  railway  company  to  designate 
certain  doors  and  steps  by  which  its  passengers  shall  leave  the  train  and 
reserve  others  for  the  performance  of  its  necessary  work.  Ratteree  v. 
Railway,   197. 

9.  Where  a  passenger,  after  disembarking  from  the  train  at  his  destina- 
tion, returned  to  it  for  the  purpose  of  crossing  by  means  of  the  car  steps  to 
the  other  side  of  the  track,  he  was  a  trespasser,  and  the  company  owed  him 
no  duty,  except  not  to  hurt  him  if  it  discovered  him  in  a  place  of  peril.    Id. 

10.  It  was  proper  to  charge  that  a  carrier  of  passengers  was  bound  to 
exercise  the  highest  degree  of  care  for  their  safety.     Railway  v.  Shuford,  251. 

11.  Proof  of  injury  to  a  passenger  by  collision  of  trains,  with  no  evidence 
to  acquit  the  carrier  of  responsibility  therefore,  authorizes  the  court  to  as- 
sume, in  its  charge,  the  existence  of  negligence  of  defendant.    Id. 

12.  The  duty  of  a  carrier  of  passengers  is  not  absolutely  to  furnish  cars  or 
to  operate  them  in  a  manner  which  shall  be  reasonably  safe,  but  only  to 
exercise  a  high  degree  of  care  so  to  do.    Railway  v.  Sinclair,  266. 

Cattle  Shipment. 

See  Carriers  of  Freight.  1,  3,  4-7,  9-11,  17,  18. 

Fixing  value  where  two  points  of  destination  involved.  See  Market 
Value,  1. 

Failure  to  change  destination  as  agreed.     See  Railroads,  22. 

Opinion  evidence  as  to  injury  to  the  cattle.     See  Evidence,  17,  18. 

1.  Where  a  carrier  accepts  for  transportation  cattle  which  are  weak  and 
thin,  but  able  to  be  transported,  and  its  negligence  proximately  causes 
injury  or  concurs  with  the  condition  of  the  cattle  in  producing  injury  to 
them,  the  carrier,  it  seems,  may  be  held  liable  for  the  full  extent  of  the 
Injury.  See  charge  held  to  sufficiently  exempt  the  carrier  from  liability  for 
injury  resulting  from  the  condition  and  inherent  weakness  of  the  cattle. 
Railway  v.  Alexander,   297. 
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2.  Habitual  negligence  of  the  carrier  In  transporting  cattle  resulting  in 
Injury  to  them  Is  no  defense,  nor  Is  negligence  on  the  part  of  the  shipper 
as   to  their  condition   unless  it  proximately   contributed    to  the   injury.     Id. 

3.  Where  the  main  charge  throughout  was  replete  with  Instructions  to  the 
Jury  to  find  for  the  plaintiff  only  in  the  event  there  was  negligence  on 
defendant's  part  proximately  resulting  in  the  injury,  it  was  not  error  to 
refuse  a  special  charge  excluding  from  consideration  certain  phases  of  the 
injury  because  a  certain  benefit  to  the  condition  of  the  cattle  may  have  also 
resulted  from  the  particular  action  causing  that  injury.     Id. 

4.  A  requested  charge  was  properly  refused  which  would  have  precluded 
plaintiff  from  recovery  of  damages  occasioned  by  the  delays  and  rough 
handling  of  the  cattle  en  route.     Id. 

5.  Stipulations  in  a  written  contract  for  the  shipmt^nt  of  cattle,  restricting 
the  carrier's  liability  to  injuries  occurring  on  its  own  line  do  not  apply 
in  case  of  a  further  shipment  beyond  the  point  of  destination  named  in 
the  written  contract,  and  as  to  which  there  was  an  oral  contract  between 
the  carrier  and  shipper  made  before  the  shipment  was  begun.  Railway 
v.  Carroll,  359. 

6.  In  an  action  for  injuries  to  cattle  during  shipment  it  was  not  error  for 
the  court  to  refuse  a  requested  charge  which  in  effect  instructed  the  Jury 
that  the  carrier  would  not  be  liable  for  the  rough  handling  of  the  cattle  if 
they  found   this  had   been   done   in   the  usual    and   customary   manner.     Id. 

7.  Where  the  issue  was  raised  by  the  pleadings  it  was  not  error  for  the 
court  to  admit  evidence  as  to  the  custom  among  railroads,  in  cases  of  through 
shipments  over  connecting  lines,  as  to  which  company  should  furnish  cars 
"properly  cleaned  and  suitable  for  shipment."     Id. 

Cause  of  Action. 

See  Misjoinder  of  Causes. 

Time  at  which  right  to  sue  accrues.    See  Water  Course,  3. 

Certificate. 

Of  an  inspector  of  cattle  In  Missouri,  as  evidence.  See  Carriers  of 
Freight,  16. 

Challenge  for  Cause. 
Friendly  bias  of  Juror.     See  Juror,  1. 

Charge. 
Calling  attention  to  amount  of  damages  claimed.     See  Telegraphs,  14. 
Limiting  effect  of  evidence.     See  Overflow,  4. 

1.  Charges  held  not  objectionable  for  undue  repetition  by  giving  requested 
charges  nor  for  omission  of  defensive  issues  on  which  no  instructions  were 
requested,  nor  for  charging  on  weight  of  evidence.    Railway  v.  Shuford,  251. 

2.  Plaintiff  was  injured  by  the  "lag-screws,"  by  which  a  hand-hold  on  top 
of  a  car  was  fastened,  pulling  loose  and  causing  him  to  fall  to  the  grround. 
and  the  court,  on  the  subject  of  assumed  risk,  charged  that  plaintifTs  as- 
sumption of  risk  ordinarily  incident  to  his  employment  did  not  begin  until 
defendant  had  used  ordinary  care  to  securely  fasten  and  maintain  In  safe 
condition  the  hand-holds  on  its  cars.  Such  charge  was  error,  since  plaintiff 
assumed,  in  the  begrinning  of  his  employment,  risks  ordinarily  incident  to 
the  use  of  lag-screw  fastenings  on  hand-holds  and  also  risks  of  such  defects 
in  appliances  as  would  not  have  been  discovered  by  an  ordinarily  careful 
Inspector  on  the  part  of  defendant.    Railway  v.  Perry,  414. 

3.  A  charge  requiring  plaintiff  to  securely  fasten  and  maintain  in  a  safe 
condition  its  appliances,  instead  of  fasten  in  a  reasonably  secure  manner 
and  maintain  in  a  reasonably  safe  condition,  if  error  at  all,  is  harmless  In 
view  of  subsequent  portions  of  the  charge.  Bering  Mfg.  Co.  v.  Peterson, 
28  Texas  Civ.  App.,  194,  discussed.     Id. 

4.  A  charge  on  the  measure  of  damages  that  if  the  Jury  should  find  for 
plaintiff  to  assess  his  damages  at  such  sum  as  would  compensate  him  for 
"impairment  of  his  general  health,  and  for  the  physical  injuries  he  suffered, 
and  for  such  physical  and  mental  suffering  as  resulted  therefrom,  and  for 
the  expenses  for  which  he  has  become  liable  for  medical  treatment,"  was 
objectionable  as  allowing  double  damages  and  falling  to  confine  the  recovery 
for  medical  expenses  to  such  sum  as  was  reasonable.    Id. 

Form,   Requisites    and    Suflflciency. 

5.  No    error   appears  in   a    charge   on    negligence   using  the    term    "great 

36  Civ.— 44. 
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weigrht"  in  regrard  to  a  hand  car,  though  the  evidence  showed  it  to  be  light 
for  a  hand  car.     Railway  v.  Jennings,  375. 

6.  Submission  of  the  question  whether  a  hand  car,  in  falling,  struck  plain- 
tiff, was  not  unsupported  by  pleading  which  alleged  that  in  falling  it  jerked 
him  forward  "striking-  his  head  and  face  against  said  car.'*    Id. 

7.  When  negligence  is  alleged  on  the  ground,  first,  of»  failure  to  keep  a 
lookout  to  discover  plaintiff  in  time  to  have  avoided  the  injury,  and  second, 
failure  to  warn  him  of  the  approach  of  the  engine  by  blowing  the  whistle, 
ringing  the  bell  or  otherwise,  it  was  not  error  for  the  court  to  submit  both 
counts  as  one  matter.     Railway  v.  Vlllareal,  532. 

8.  It  was  not  error  for  the  court  in  stating  In  his  charge  the  matters  in 
dispute  to  mention  the  names  of  some  of  the  plaintiffs  and  defendants  with- 
out mentioning  them  all,  the  pleadings  and  facts  showing  that  the  dispute 
was  one  between  two  factions  of  a  church  of  which  the  parties  named  were 
leaders.     Gipson  v.  Morris,  593. 

9.  Where  a  certain  fact  Is  proved  by  undisputed  evidence  it  need  not  be 
submitted  to  the  jury.     Thompson  Bros.  v.  Lynn,  76. 

On   Weight  of  Evidence. 

Charges  held  on  weight  of  evidence.  See  Carriers  of  Freight,  4:  Condemna- 
tion, 2;  Contributory  Negligence,  3;  and  as  griving  undue  prominence. 
Trust,  2. 

10.  An  instruction  that  plaintiff  could  not  recover  if  the  engineer  warned 
him  of  the  approach  of  the  train  in  time  for  plaintiff  by  the  use  of  ordinary 
care  to  have  avoided  the  accident,  was  not  objectionable  as  assuming  that 
it  was  defendant's  duty  to  warn  plaintiff  of  the  approach  of  the  train.  Rail- 
way V.  Villareal,  532. 

11.  A  charge  merely  presenting  in  a  negative  form  for  the  defendant 
matters  of  negligence  which  had  been  affirmatively  presented  for  the  plain- 
tiff is  not  subject  to  objection  as  giving  such  matters  undue  prominence. 
Ratteree  v.  Railway,   197. 

12.  A  charge  In  an  action  for  causing  death,  that  if  the  Jury  believed  from 
the  evidence  that  the  deceased  was  injured  early  in  February  and  did  not 
die  until  late  in  May,  then  before  they  could  find  in  favor  of  plaintiffs  the 
evidence  must  show  with  a  reasonable  degree  of  certainty  that  such  death 
in  May  was  the  direct  and  proximate  result  of  the  injury  received  In  Fteb- 
ruary,  was  on  the  weight  of  evidence.  Plaintiffs  were  only  required  to  show 
by  a  preponderance  of  the  evidence  that  the  death  was  the  proximate  result 
of  the  injury  received  in  February,  and  the  words,  "reasonable  degree  of  cer- 
tainty" imply  a  higher  degree  of  certainty  than  is  furnished  by  a  preponder- 
ance of  evidence.     Railway  v.  Burke,  222. 

13.  A  charge  which  merely  requires  plaintiff  to  prove  the  facts  alleged  as 
a  ground  for  recovering  damages,  is  not  on  the  weight  of  the  evidence  nor 
to  be  understood  as  requiring  proof  of  damages  also.     Owens  v.  Bank.   490. 

14.  A  requested  instruction  that  a  railway  company  was  not  required  to 
fill  its  track  in  a  public  street  level  with  the  top  of  the  rail,  was  upon  the 
weight  of  evidence,  the  question  as  to  such  duty  being  one  for  the  jury. 
Railway  v.  Haddox,  385^ 

15.  A  charge  is  not  on  the  weight  of  evidence  which  assumes  as  proved 
a  fact  established   by  the  undisputed  evidence.     Railway  v.  McComus,    170. 

16.  A  charge  submitting  defendant's  plea  of  contributory  negligence  on  the 
part  of  plaintiff  in  getting  off  the  train  while  in  motion  was  not  prejudicial 
to  plaintiff  in  singling  out  and  giving  prominence  to  an  uncontroverted  fact 
favorable  to  defendant,  where  such  state  of  facts,  if  true,  warranted  a  per- 
emptory  instruction   for  defendant.     Harris  v.  Railway,   94. 

17.  A  ch'arge  held  not  on  the  weight  of  evidence  in  assuming  as  a  material 
issue  a  fact  which  was  admitted.    Id. 

18.  A  charge  on  the  duty  of  the  master  to  furnish  the  servant  safe  and 
appropriate  tools  and  implements  was  Improper  where  no  such  issue  was  pre- 
sented by  the  pleading  or  evidence.     Railway  v.  Tisdale,  174. 

19.  A  requested  charge  that  plaintiff  not  having  alleged  that  defendant's 
train  was  being  operated  at  a  negligent  rate  of  speed,  defendant  could  not 
be  held  guilty  of  negligence  upon  that  ground  Qven  though  the  train  was  in 
fact  being  operated  at  a  greater  rate  of»  speed  than  a  reasonably  prudent 
person  would  have  operated  it  under  the  same  circumstances,  was  properly 
refused  where  the  speed  was  a  factor  relating  to  plaintiff's  contributory  neg- 
ligence and  also  to  the  issue  of  discovered  peril.     Railway  v.  Vlllareal,  532. 

20.  That  the  lag-screw  appliance  in  use  by  defendant  was  a  safe  one.  If 
in  good  condition,  being  undisputed,  it  was  error  to  submit  to  the  jury  the 
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Issue  of  the  duty  of  defendant  to  adopt  another  and  different  one.    Railway  v. 

Perry,  414. 

21.  Where  the  pleadinir  and  evidence  presented  the  Issue  of  both  fraud  and 
advantage  taken  of  mental  incapacity  in  procuring  a  release  of  damages,  a 
charge  making  its  invalidity  depend  solely  on  plaintiff's  mental  incapacity 
was  erroneous.    Johnson  v.  Railway,  487. 

22.  A  charge  that  mental  Incapacity  to  contract  could  not  be  inferred  from 
enfeebled  condition  of  mind  and  body,  was  both  erroneous  in  law  and  upon 
the  weight  of  evidence.     Id. 

Applicability  to  Pleadings  and  Evidence 

Refused  as  to  certain  damages  not  claimed  in  the  pleadings.     See  Over- 
flow, 9. 
Refused  as  to  items  as  to  which  there  was  no  evidence.    See  Negligence,  6. 

Burden  of  Proof. 

Charge  upon,  as  between  connecting  lines.     See  Carriers  of  Freight,  3. 

23.  A  charge  that  the  burden  of  proof  is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  the  evidence,  is  sufficient  without  further  instruction 
that  if  the  evidence  is  equally  balanced  in  the  mind  of  the  jury  to  find  for 
defendant.     Railway  v.  VlUareal,   532. 

24.  A  charge  making  it  a  condition  of  plaintifTs  recovery  that  he  "prove 
by  a  preponderance  of  the  evidence  the  truth  of  the  facts  alleged  by  him  and 
you  will  decide  the  issue  submitted  to  you  in  this  charge  upon  a  preponder- 
ance of  the  evidence,"  was  not  objectionable  as  requiring  the  Jury  to  decide 
all  issues  submitted  to  them  upon  a  preponderance  of  the  evidence.  Rail- 
way V.  Alderete,  142. 

Construction  and  Operation. 

25.  Charges  in  action  to  recover  damages  against  a  bank  for  causing  loss 
of  credit  and  failure  in  business  by  a  depositor  by  refusing  to  honor  drafts 
on  his  deposit  held  not  to  require  proof  of  unnecessary  elements  of  plaintifTs 
case  in  order  to  entitle  him  to  recover.    Owens  v.  Bank,  490. 

26.  Where  contributory  negligence  on  the  part  of  plaintiff  in  falling  to 
properly  treat  her  injuries  is  pleaded  in  defense  of  an  action  for  damages 
therefor,  and  the  evidence  raises  the  issue,  a  charge  requiring  the  defendant 
to  prove  such  want  of  care  "to  the  satisfaction  of  the  jury,"  was  reversible 
error,  it  exacting  too  high  a  degree  of  proof.     Railway  v.  Oondra,  556. 

27.  Where  in  such  action  the  evidence  showed  indisputably  that  the  danger 
arose  from  the  presence  of  a  hole  in  an  elevated  railroad  track  which,  if 
left  open,  was  so  Inherently  dangerous  and  the  danger  so  obviously  apparent 
that  ordinary  minds  could  not  differ  about  it.  and  also  that  if  the  deceased 
knew  of  the  hole  and  that  it  was  uncovered,  the  danger  was  known  to  him, 
a  charge  restricting  assumed  risks  to  danger  resulting  from  the  defendant 
company's  negligence  within  the  knowledge  of  the  deceased  In  connection 
with  a  charge  that  no  recovery  could  he  had  if  deceased  knew  of  the  hole  and 
knew  that  at  the  time  of»  the  injury  the  hole  was  uncovered,  did  not  present 
reversible  error  because  it  failed  to  state  that  deceased  assumed  the  risk  of 
the  danger  it  it  was  obvious  and  open.     Cement  Co.  v.  Lee,  482. 

28.  A  requested  charge  that,  In  order  to  find  for  plaintiffs,  the  Jury  must 
believe  that  the  deceased  did  not  die  from  heart  failure  or  a  stroke  of  apo- 
plexy, but  that  defendant's  negligence  was  the  proximate  cause  of  his  death, 
was  properly  refused  where  the  main  charge  required  the  Jury  to  find  affirm- 
atively, as  a  condition  precedent  to  a  recovery  by  plaintiffs,  that  death  was 
proximately  caused  by  injuries  received  by  the  deceased  as  alleged  in  plain- 
tiff's petition.    Railway  v.  Burke,  222. 

29.  A  charge  submitting  in  issue  a  fact  which  was  undisputed  held  not 
prejudicial  when  the  charge  is  read  as  a  whole.     Railway  v.  Ryan,  190. 

30.  Submitting  to  the  Jury  as  a  question  of  fact  the  intention  of  parties  to 
a  deed,  without  other  evidence  thereof  than  the  deed  itself,  was  not  error 
where  the  verdict  involved  no  other  finding  as  to  the  intention  and  effect  oP 
the  deed  than  the  court  should  have  drawn  from  its  terms  as  matter  of  law. 
Railway  v.  Anderson,   121. 

31.  Affirmative  error  in  an  instruction  is  not  corrected  by  a  proper  state- 
ment of  the  law  in  other  portions  of  the  charge.     Railway  v.  Sinclair,  266. 

Requesting — Invited  Error. 

For  case  of  invited  error,  see  Carrier  of  Passengers,  7. 

32.  Requesting  a  peremptory  instruction  to  find  for  defendants  on  a  defense 
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involved  was  not  equivalent  to  a  request  to  submit  such  issue  to  the  Jury 
which  it  would  have  been  error  to  refuse.    Ladd  v.  Ney,  201. 

33.  Where  plaintifTs  counsel  requested  the  court  in  writingr  not  to  charge 
that  the  failure  to  ring  the  bell  was  negligence  per  se,  but  to  submit  to  the 
jury  the  question  of  negligence  in  failing  to  ring  it,  but  such  request  was 
not  shown  to  have  been  brought  to  the  attention  of  the  Judge,  and  was  fol- 
lowed by  a  request  by  plaintiff's  counsel  for  a  proper  special  charge  on  the 
subject,  such  former  written  request,  not  being  in  itself  a  special  charge, 
will  not  estop  plaintiff  from  assigning  error  to  the  court's  refusal  to  give  the 
special  charge  requested.    Hawkins  v.  Railway,  63^^ 

34.  A  charge  submitting  a  matter  of  defense  is  not  subject  to  objection  on 
the  part  of  the  defendants  where  it  submitted  the  defense  Just  as  defend- 
ants had  alleged  it  and  Just  as  they  had,  in  a  special  instruction  refused  by 
the  court,  invited  the  court  to  submit  it.    Railway  v.  Carroll,  359. 

35.  A  requested  charge  designed  to  correct  alleged  error  in  the  main  charge 
can  not  be  considered  where  there  is  no  assignment  of  error  directed  to  the 
alleged  error.    Railway  v.  Alderete,  142. 

36.  Having  failed  to  request  a  special  instruction  supplying  an  omission  in 
a  charge  upon  measure  of  damages,  such  charge  containing  no  affirmative 
error,  plaintiff  recovering  a  verdict  can  not  complain  of  such  omission  on 
appeal.     Railway  v.  Bolton,  87. 

Harmless  Error. 

Referring  to  issue  not  pleaded  nor  submitted  as  a  ground  of  recovery.  See 
Overflow,  7. 

37.  An  erroneous  charge  is  harmless  where  it  appears  that  the  Jury  disre- 
garded the  erroneous  instruction  and  did  not  act  upon  it.  Eastland  v. 
Maney,  J.47. 

38.  An  instruction  to  the  Jury  that  plaintiff  could  not  recover  if  "you  be- 
lieve that  it  was  the  duty  of  plaintiff  to  look  out  for  and  discover  approach- 
ing trains  of  the  defendant,"  and  that  he  failed  to  use  such  care  as  an  ordinar- 
ily prudent  person  would  have  used  under  similar  circumstances,  while  errone- 
ous in  submitting  as  an  issue  plaintiff's  duty  to  keep  a  lookout,  which  was 
admitted  by  plaintiff,  held,  however,  not  ground  for  reversal  in  view  of  a 
preceding  paragraph  of  the  charge  instructing  that  plaintiff  could  recover, 
if  certain  facts  were  found  to  be  true,  provided  they  further  found  that 
plaintiff  was  not  guilty  of  any  negligence  contributing  to  his  injury.  Rail- 
way v.  Villareal,  532. 

39.  Where  the  charge  on  a  given  issue  was  general  in  its  terms  but  correct 
as  far  as  it  went,  and  a  special  requested  charge  which  grouped  the  facts  was 
of  itself  incorrect,  the  refusal  to  give  such  special  charge  was  not  reversible 
error.     Texas  Cement  Co.  v.  Lee,  482. 

Child. 

Adoption  of.     See  Heirs,  1. 

Discretion  and  knowledge  as  to  danger.     See  Minor,  2,  3. 
Right  of  pafent  to  custody  of.    SjBe  Minor,  4,  5. 

Contributory  negligence  on  part  of.  See  Minor,  3;  Contributory  Negli- 
gence, 2. 

Church  Property. 

See  Religious  Society,  2. 

Citation. 

Upon  cross-action,  necessary.    See  Cross-Action,  1. 

Where  want  of  service  of  is  not  affirmatively  shown  by  the  Judgment. 
See  Judgment,  1. 

Not  served  on  minor,  but  guardian  ad  litem  defended  for  him.    See  Minor,  1. 

Delay  in  issuance  of.    See  Writ  of  Error. 

See  also.   Sheriff's  Return. 

City. 

Conveyance  to,  for  street  purposes.    See  Conveyance,  2. 

Legislature  releasing  city  from  liability  for  damage.  See  Street  Improve- 
ment, 1. 

City   Charter. 

1.  City  of  Houston  v.  Estes,  35  Texas  Civ.  App.,  — ,  followed,  on  the  hold- 
ing that  the  charter  provisions  continuing  city  police  in  office  during  good 
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behavior  contemplates  only  the  constitutional  tenure  of  two  years,  and  City 
of  Houston  V.  Mahoney,  ante,  p.  668,  followed  on  the  holding  that  the  action 
of  the  city  council  in  adopting  the  provisions  of  the  charter  did  not  amount 
to  a  reappointment  to  take  efFect  upon  the  expiration  of  the  term  at  which 
such  charter  was  adopted.     City  of  Houston  v.  Smith,  43. 

2.  City  of  Houston  v.  Estes,  35  Texas  Civ.  App.,  — ,  followed  as  to  the  con- 
struction of  the  special  charter  of  the  city  of  Houston  in  the  matter  of  term 
of  office  of  police  and  the  right  to  recover  salary  for  wrongful  discharge.  City 
of  Houston  v.  Mahoney,  46. 

3.  The  part  of  the  special  charter  of  1897  of  the  city  of  Houston,  incorpo- 
rated Into  the  city  ordinances,  placing  the  police  under  civil  service  rules, 
applied  to  those  in  office  when  the  incorporation  into  the  ordinances  was 
made  as  well  as  those  officers  to  be  appointed  in  the  future.  But  it  applied 
only  for  the  unexpired  part  of  the  two-year  term  and  can  be  given  no  effect 

*  of  reappointment  upon  the  expiration  of  the  term  during  which  such  incor- 
poration was  made.     Bovee  v.  Catlln,  84  Texas,  48,  distinguished.    Id. 

City  Ordinance. 

A  city  ordinance  regulating  the  speed  of  trains  within  the  city  limits  at 
six  miles  per  hour  will  not  be  held  unreasonable  in  the  absence  of  a 
showing  that  the  application  of  such  ordinance  to  the  portion  of  the  city 
in  which  the  accident  occurred  would  interfere  with  the  proper  operation  of 
trains  and  the  proper  discharge  of  the  railway's  duty  to  the  public.  Railway 
V.  Bolton,  87. 

Civil  Service  Rules. 
See  City  Charter,  3. 

Claimant's  Bond. 

Sureties  on,  may  also  be  sureties  on  claimant's  appeal  bond.    See  Appeal,  1. 

Collateral  Attack. 

On  Judgment  against  minor.     See  Minor,  1. 

Commissions. 

Upon  notes  received  as  cash.     See  Administration,  2. 

Commissioners  Court. 

Injunction  against,  to  prevent  publishing  result  of  local  option  election. 
See  Liquor  Dealer,  1-4. 

Common  Carrier. 
See  Carriers  of  Freight;  Carriers  of  Passengers;  Limiting  Liability. 
Irrigation  company  as.     See  Irrigation,  6. 
Telegraph  company  as.     See  Telegraph,  12. 

Community  Property. 

Homestead  sold   by  husband — wife   non   compos  mentis.     See   Contract   of 
Sale,  2. 
Damages  for  personal  Injury  to  wife.    See  Husband  and  Wife,  3. 

1.  Where  the  title  to  land  purchased  by  a  husband  during  the  lifetime  of 
his  wife  depended  on  possession  of  the  land  for  five  years  under  the  recorded 
tax  deed,  and  the  wife  died  before  the  deed  was  recorded,  the  title  eventually 
acquired  by  virtue  of  the  five  years  possession  was  not  community  property, 
and  the  children  of  the  wife  inherited  no  interest  In  the  land  which  they 
could  assert  against  one  purchasing  It  from  the  husband.  Gafford  v. 
Foster,  56. 

2.  The  fact  that  the  husband  and  wife  took  possession  of  the  land  under 
and  by  virtue  of  the  tax  deed  prior  to  Its  registration  and  the  wife's  death, 
would  not  let  in  a  claim  of  community  title  acquired  by  naked  possession 
under  the  ten  years  statute  of  limitations.     Id. 

3.  Even  If,  despite  the  recorded  tax  deed,  title  could  be  asserted  by  pos- 
session alone  under  the  ten  years  statute,  yet  as  the  wife  died  before  the 
expiration  of  that  period,  no  title  had  vested  In  her,  and  her  Inchoate  right  in 
the  land,  not  being  such  as  could  be  asserted  In  the  courts  as  a  basis  for 
cause  of  action  or  defense,  did  not  constitute  title.    Id. 

4.  A  wife  Joined  the  husband  In  a  conveyance  of  community  property 
which  was  afterwards  reconveyed  to  the  husband  who,  after  the  death  of  the 
wife,  again  sold  the  land  to  one  under  whom  defendants  claim  as  innocent 
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purchasers.  Held,  that  even  if  the  relation  of  husband  and  wife,  as  recited  in 
the  first  deed  of  conveyance,  be  presumed  to  exist  until  dissolution  is  shown, 
still  defendant's  claim  of  innocent  purchaser  is  a  defense  against  an  ac^on 
by  the  heirs  of  said  husband  and  wife,  since  they  had  no  notice  that  the 
wife  was  dead  at  the  time  the  land  was  conveyed  to  the  person  under  whom 
they  claim.    Lyster  v.  Lelghton.  62. 

Conoealment. 

By  promoter  of  corporation.  See  False  Representations,  4. 

Concurring  Causes. 
Of  injury.    See  Personal  Injury,  4;  Negligence,  18. 

Concurring  Negligence. 

Of  another,   as  not  relieving  from  liabiUty.     See  Telephone   Company,   i. 

Condemnation  of  Land. 

1.  In  an  action  for  damages  caused  by  the  construction  of  a  railroad  across 
plaintiff's  land  in  such  manner  as  to  cut  off  access  to  adjoining  streets,  and 
there  was  evidence  as  to  what  would  be  the  cost  of  building  a  road  out  from 
plaintiff's  property  to  connect  with  other  highways,  the  court  did  not  err  in 
Instructing  the  Jury  to  merely  consider  such  evidence  in  determining  the 
value  of  the  land,  since  the  difference  in  the  value  of  the  land  Just  before 
and  Just  after  such  construction  was  the  measure  of  the  damages,  and  not 
the  cost  of  such  road  to  connect  with  other  highways.  Railway  v.  Hughes, 
473. 

2.  Such  reference  in  the  charge  to  the  evidence  relating  to  the  cost  of 
building  a  road  to  connect  with  other  highways  was  not  reversible  error  as 
being  on  the  weight  of  evidence,  since  it  was  a  reference  giving  prominence 
to  appellant's  own  evidence,  and  merely  stated  the  law  arising  on  the  facts  so 
proven.  Id. 

3.  A  charge  authorizing  the  Jury  to  award  to  plaintiff  the  difference  in  the 
value  of  his  property  before  and  after  the  construction  of  the  railroad  across 
it,  and  also  as  a  separate  item,  the  value  of  that  part  of  the  lanid  actually 
taken,  was  erroneous  as  allowing  double  damages.    Id. 

Connecting  Lines. 
See  Carriers  of  Freight,  2,  3,  13,  15;  Cattle  Shipment,  5,  7. 

Consideration. 
For  releasing  part  of  a  debt.    See  Contract  of  Settlement,  1,  2. 

Conspiracy. 

Intent  to  injure  another  can  not  make  actionable  as  a  conspiracy  a 
combination  to  perform  acts  within  the  legal  right  of  the  parties  o<m&bialng 
to  effect  them.     Grand  Lodge  v.  Schuetze,  539. 

Constitutional   Law. 

The  Act  exempting  from  garnishment  the  proceeds  of  a  homestead  aale* 
upheld.    See  Homestead,  10. 

Discrimination  in  favor  of  nsative  wines,  upheld.     See  Uquor  Dealer,  6. 

Statute  empowering  commissioners  court  to  combine  election  precincts, 
not  upheld.     See  Local  Option  Election.  1,  2. 

Contested  Election. 

Contest  by  injunction  to  prevent  publication  of  result.  See  Liquor  Dealer, 
1-4. 

Continuance. 

The  materiality  of  the  testimony  sought  not  being  shown  and  the  evi- 
dence indicating  a  lack  of  diligence  to  procure  it.  a  continuance  was  properly 
refused.    Ley  v.  Hahn,  208. 

Contract. 

See  Building  Contract;  Contract  of  Sale;  Contract  of  Settlement;  Mental 
Incapacity. 

Prior  oral  agreement  superseded  by  written.     See  Carriers  of  BYelght,  IS. 

Limiting  carrier's  liability.  See  Carriers  of  fYeight,  13,  17;  Cattle  Ship- 
ment, 5;   Railroads,  11. 
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Vitiated  by  fraud  of  promoter  of  a  corporation.  See  False  Representa- 
tions, 2. 

1.  A  plea  of  failure  of  consideration,  without  allegation  of  fraud,  does  not 
raise  the  issue  of  the  right  to  rescind  a  contract.    Piano  Co.  v.  Thomas,  78. 

2.  The  rule  that  a  contract  valid  where  made  is  valid  everywhere  is  sub- 
ject to  the  exception  that  where  the  contract  contravenes  the  settled  policy 
of  the  law  of  the  State  where  it  is  sought  to  be  enforced,  its  terms  will  not  be 
upheld, — as  In  case  of  a  contract  operating  to  exempt  a  common  carrier  in 
part  from  liability  for  loss  of  goods  resulting  from  its  own  negligence.  Rail- 
way V.  Mclntyre,  389. 

3.  Plaintiff  shipped  by  rail  household  goods  worth  $300,  the  bill  of  lading 
reciting  that  in  consideration  of  a  reduced  rate  the  carrier  should  be  liable, 
tn  case  of  loss  of  the  goods,  only  at  the  rate  of  |5  per  100  pounds.  No  other 
freight  rate  than  the  one  paid  was  offered  the  shipper,  and  the  railroad  agent 
was  nx>t  authorized  to  contract  at  any  other  rate.  The  goods  were  destroyed 
by  ilre  en  route,  and  at  |5  per  100  pounds  the  carrier's  liability  would  have 
been  $63.  Held  that,  even  if  the  clause  of  the  contract  limiting  the  liability 
was  valid  in  South  Carolina,  where  the  contract  was  made,  it  must  be  held 
invalid  in  Texas,  because  the  difference  between  the  value  of  the  property 
and  the  stipulated  liability  wa^  so  great  as  to  render  it  unreasonable,  and  it 
did  not  appear  that  the  parties  to  the  contract  mutually  understood.  In- 
tended and  agreed  upon  $6  per  100  pounds  as  stipulated  damages  in  case  of 
loss  of  the  property.    Id. 

4.  A  charge  that  a  clause  in  a  contract  limiting  defendant's  liability  to  $4 
per  acre,  in  case  of  failure  to  furnish  sufficient  water  to  make  a  crop,  ap- 
plied  only  in  case  defendant  furnished  same  water  but  not  enough,  wa^ 
erroneous.    Canal  Co.  v.  Gyle,  442. 

5.  Where  parties  to  a  contract  have  reduced  it  to  writing  all  preliminary 
agreements  are  deemed  to  have  been  merged  in*  the  written  instrument  and 
the  contract  evidenced  by  the  writing  can  not  be  varied  by  parol,  in  the 
absence  of  fraud  or  mistake.    Id. 

6.  A  provision  in  a  contract  between  a  lumber  company  and  a  railway 
company  that  the  lumber  company  was  to  have  free  trackage  for  its  cars 
over  switches  constructed  by  it  and  connecting  with  the  railway's  line,  pro- 
vided the  operatives  should  be  selected  by  and  under  the  control  of  the 
officers  of  the  railway,  did  not  constitute  such  operatives,  while  running  a 
train  on  the  main  line  without  orders,  servants  of  the  railway,  so  as  to 
render  it  liable  for  their  negligence  in*  causing  a  collision  and  the  destruction 
of  certain  cars.    Lumber  Co.  v.  Railway,  568. 

7.  A  recital  in  the  judgment  that  the  plaintiff's  supplemental  petition  was 
withdrawn  eliminated  the  Issue  thereby  presented  of  ratification  and  waiver 
by  defendant  of  fraud  practiced  upon  him  in  procuring  the  contract  on  which 
suit  was  based,  that  being  a  fact  which  plaintiff  was  re<iuired  to  plead,  if 
relied  on,  though  delay  of  defendant  in  taking  steps  to  cancel  was  not.  Guinn 
V.  Ames,  613. 

8.  Delay,  in  repudiating  a  contract  obtained  by  fraud,  though  preventing  its 
cancellation  by  the  party  defrauded,  will  not  in  all  cases  prevent  his  action 
for  damages,  which  may  be  recovered  without  cancellation.    Id. 

9.  One  defrauded  in  bis  purchase  of  land  by  false  representations  as  to  Its 
location,  may  recover  damages,  though  electing  to  retain  the  land  or  pre- 
cluded by  his  conduct  from  canceling  the  trade.    Id. 

Contract  of  Sale. 

1.  Property  being  homestead  up  to  the  time  of  the  death  of  the  wife,  a 
contract  of  sale  signed  by  the  husband  and  wife  is  not  binding  on  the  wife, 
nor  upon  her  heirs  at  her  death,  as  to  her  separate  Interest  in  the  property. 
Ley  V.  Hahn,  208. 

2.  A  husband  and  wife  entered  into  a  contract  to  sell  their  homestead,  but 
before  the  deed  was  signed  the  wife  became  of  unsound  mind  and  was  In 
that  condition  when  she  signed.  The  homestead  was  bought  partly  with 
the  wife's  separate  funds.  Held,  that  although  the  purchaser  bought  with- 
out notice  of  this  and  for  a  valuable  consideration,  he  acquired  under  the 
contract  of  sale  and  the  deed  only  the  husband's  interest  in  the  community 
and  his  additional  life  interest  in  the  portion  owned  by  the  wife,  but  not  her 
separate  interest.    Id. 

Contract  of  Settlement. 

1.  The  payment  of  a  part  only  of  a  liquidated  sum  due,  at  the  time  and 
place  of  payment  on  a  promise  of  the  creditor  to  cancel  the  whole  claim, 
discharges   the   indebtedness  to   the   amount  of  the   sum   paid   and   nothing 
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more,  if  there  is  no  consideration  for  the  promise  to  discharge.  The  least 
consideration,  however,  In  such  a  case  Is  sufficient  to  make  the  agrreement 
binding.    Rotan  Grocery  Co.  v.  Noble,  226. 

2.  The  consideration  was  sufficient  where  the  debtor  forbore  to  make  a 
general  assignment  for  creditors  in  consideration  of  the  settlement  with  his 
largest  creditor,  who  obtained  more  in  the  settlement  than  he  would  have 
gotten  under  an  assignment,  and  the  debtor  in  settlement  of  his  running 
account,  part  of  which  was  not  then  due,  gave  his  negotiable  note  to  a  bank, 
due  on  demand  and  bearing  a  higher  interest  than  the  account,  and  proceeded 
to  sell  out  his  stock  in  order  to  pay  the  note.    Id. 

.  3.  In  an  action  by\  a  creditor  to  recover  the  balance  of  a  debt  on  the  ground 
of  fraudulent  misrepresentations  inducing  a  settlement  for  a  less  amount, 
the  Jury  found  in  answer  to  special  issues  that  the  debtor  represented  that 
he  was  insolvent  and  could  not  pay  out  and  contemplated  making  an  assign* 
ment;  that  he  stated  that  he  owed  $3300,  and  did  owe  that  amount;  that  the 
actual  value  of  his  assets  was  $1900  and  he  represented  that  the  approxi- 
mate value  thereof  was  $1250,  if  sold  at  forced  sale;  that  he  represented 
that  he  had  no  cash,  but  then  had  $94  in  bank  and  was  owing  the  bank  $60; 
that  these  matters  operated  as  some  inducement  to  the  creditor  to  make 
the  settlement,  but  he  would  have  made  it  had  he  been  advised  of  the  true 
condition  of  affairs.  Held,  that  the  findings  of  the  Jury  did  not  comprehend 
a  finding  that  the  debtor's  acts  and  representations  had  worked  a  fraud  on 
the  plaintiff  creditor.    Id. 

Contributory  Negligence. 

Shipper  crowding  too  many  horses  in  car.     See  Carriers  of  Freight,  18. 
In  case  of  a  boy.     See  Minor,  3. 

Damage   to   crop,   attributable   in   part   only   to    owner's   negligence.     See 
Overflow,  1. 
Failure  to  see  wire  left  in  street.     See  Telephone  Company,  3. 
Failure  to  look  and  listen — question  for  Jury.     See  Railroads,  18. 
Failure  of  plaintiff  to  properly  treat  his  injuries.    See  Charge,  26. 
Alighting  from  running  train.    See  Charge,  16. 

1.  The  servant  seeking  recovery  for  injury  ffom  the  master's  negligence 
is  not  under  the  burden  of  disproving  contributory  negligence  on  his  own 
part.    Cotton  Oil  Co.  v.  Jonte,  18. 

2.  Evidence  considered  and  held,  in  view  of  the  age  and  intelligence  of 
plaintiff,  to  Justify  a  finding  that  plaintiff  was  not  guilty  of  contributory 
negligence  in  failing  to  Jump  from  a  trestle  on  the  approach  of  a  train.  Rail- 
way V.  Bolton,  87. 

3.  A  requested  instruction  which  assumes  that  one  getting  off  a  slowly 
moving  car  was  guilty  of  negligence  Is  on  the  weight  of  evidence.  Railway 
V.  Johnson,  115. 

4.  A  requested  charge  designed  to  correct  alleged  error  in  the  main  charge 
in  placing  the  burden  of  proving  contributory  misconduct  on  defendant.  In 
an  action  for  damages  for  ejectment  of  a  passenger  from  a  street  car,  was 
properly  refused,  the  burden  being  in  fact  on  defendant,  it  would  seem,  the 
same  as  contributory  negligence.     Railway  v.  Alderete,  142. 

5.  Where  an  employe  of  a  grain  company  went  upon  a  railway  track  inside 
the  elevator  building  at  a  time  when  he  knew  cars  were  being  kicked  down 
the  track  and  the  noise  of  the  machinery  rendered  it  difficult  or  impossible 
for  a  warning  to  be  heard,  he  assumed  the  risk  of  being  struck  by  the  cars. 
Sauls  v.  Railway,  155. 

6.  The  question  of  negligence  on  the  part  of  a  section  hand  injured  by 
collision  of  a  train  with  a  push  car  while  he  was  endeavoring  to  remove  It 
from  the  track  held  to  be  one  of  fact  for  the  Jury.     Railway  v.  Tlsdale,   174. 

7.  Requested  charges  on  the  duty  of  a  section  hand  removing  a  car  from 
the  track  before  an  approaching  train  to  exercise  care  to  discover  and  avoid 
probable  danger,  and  not  trust  his  protection  wholly  to  the  foreman,  which 
it  is  held  error  to  refuse.     Id. 

8.  A  charge  that  contributory  negligence  of  the  plaintiff  which  ''caused  or 
contributed"  to  the  injury  would  defeat  a  recovery  was  not  error  tBT  failure 
to  state  that  it  must  have  "proximately"  contributed  to  the  injury.  Ratteree 
V.  Railway,  197. 

9.  Evidence  considered  and  held  sufficient  to  show  contributory  negligence 
on  the  part  of  deceased  in  stepping  In  front  of  a  moving  engine  in  a  switch- 
ing yard  without  exercising  any  care  for  his  safety;  and  such  contributory 
negligence  Justified  a  peremptory  Instruction  releasing  defendant  from  lia- 
bility although  its  servants  were  negligent  In  not  keeping  a  lookout  and 
In  violating  a  city  ordinance  in  regard  to  speed  of  trains.  Bennett  v.  Rail- 
way, 459. 
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10.  Evidence  considered  and  held  to  raise  the  issue  of  contributory  negli- 
gence on  the  part  of  a  roundhouse  employe  in  using  a  piece  of  gas  pipe  at- 
tached by  him  to  the  handle  of  a  gooseneck  wrench  while  tightening  a  bolt, 
thereby  giving  him  an  increased  leverage  resulting  in  the  spreading  and 
slipping  of  the  wrench  and  the  employe's  fall  and  injury.  O'Brien  v.  Rail- 
way, 628. 

11.  A  charge  that,  "if  defendant's  plea  that  plaintiff  was  guilty  of  negli- 
gence proximately  contributing  to  his  injury  is  not  sustained  by  a  preponder- 
ance of  the  evidence,  if  any,  bearing  on  that  issue,  the  Jury  will  find  against 
said  plea,"  properly  placed  the  burden  of  proof  on  the  defendant,  and  at 
the  same  time  authorized  a  consideration  of  all  the  evidence  upon  that  issue. 
Hawkins  v.  Railway,  633. 

12.  Where  contributory  negligence  on  the  part  of  plaintiff  In  failing  to 
properly  treat  her  injuries  is  pleaded  in  defense  of  an  action  for  damages 
therefor,  and  the  evidence  raises  the  issue,  a  charge  requiring  the  defendant 
to  prove  such  want  of  care  "to  the  satisfaction  of  the  Jury,"  was  reversible 
error,  it  exacting  too  high  a  degree  of  proof.    Railway  v.  Condra,  556. 

Conversion. 

Of  collateral.     See  Note,  3. 

Of  insurance  policy.     See  Pleading  and  Judgment,  1,  2. 

Conveyance. 

Of  railroad  right  of  way — extent  of  the  right  conferred.     See  Right  of  Way, 

1.  2. 

Power  of  attorney  as.     See  Power  of  Attorney. 

1.  The  record  of  a  transfer  of  a  patent  or  a  conveyance,  not  properly  au- 
thenticated for  record,  while  admissible  as  a  circumstance  tending  to  prove 
the  transfer  or  deed  of  conveyance,  is  insufflcient,  in  itself,  to  prove  such 
conclusively.  Schultze  v.  Lumber  Co.,  448. 

2.  The  fact  that  plaintiff  deeded  land  to  a  city  for  street  purposes  is  no 
bar  to  an  action  for  damages  to  her  property  by  the  lowering  of  the  grade 
of  the  street  to  the  level  of  a  bridge  erected  across  a  bayou  so  that  no  ap- 
proach to  the  property  could  be  constructed,  where  she  did  not  know,  when 
she  deeded  the  property,  of  the  city's  intention  to  grade,  and  such  grading 
was  not  necessary  but  was  done  as  a  matter  of  economy  and  could  have 
been  avoided  by  building  a  higher  and  longer  bridge.    Houston  v.  Bartels,  498. 

Conveyance  in  Fraud  of  CreditorSk 

Gift  of  exempt  property.     See  FYaud,  1. 

1.  While  a  conveyance  made  by  an  Insolvent  debior  with  a  view  of  placing 
his  property  beyond  the  reach  of  his  creditors  may  be  fraudulent  and  void 
as  to  prior  creditors,  it  would  necessarily  be  so  as  to  sul  sequent  creditors 
unless  made  for  the  purpose  and  with  the  intent  to  shield  the  grantor's  prop- 
erty from  future  debts,  and  a  legal  presumption  of  fraud  will  not  arise  from 
the  mere  fact  that  debts  were  subsequently  created.    Searcy  v.  Gwaltney,  158. 

2.  Where  the  issue  was  whether  W.  S.  had  transferred  his  property  with 
intent  to  defraud  his  creditors,  the  admission  of  evidence  of  statements  made 
by  J.  S.,  a  brother,  showing  an  intent  to  defraud  his  own  creditors,  was 
prejudicial  error.     Id. 

3.  A  son's  expectant  interest  in  the  estate  of  his  mother,  who  is  a  lunatic, 
may  be  the  Fubject  of  a  valid  conveyance  which  equity  will  uphold,  and 
upon  a  subsequent  partition  of  the  estate  and  setting  apart  the  son's  interest 
by  decree  of  court  his  prior  conveyance  thereof,  made  when  a  minor,  will  be 
given  effect  as  of  its  date  as  against  claims  of  his  creditors.     Id. 

4.  Where  one  against  whom  a  Judgment  had  been  rendered  conveyed  to 
his  brother  the  only  property  he  had  for  cash  notes,  and  the  evidence  showed 
that  the  brother  had  stated  that  "I  had  to  buy  him  out  to  keep  his  creditors 
from  getting  the  land,"  a  finding  that  the  conveyance  was  made  to  hinder, 
delay  and  defraud  creditors  was  warranted.     Id. 

Coroner's  inquest. 

Record  of,  as  evidence.     See  Benefit  Certificate,  1. 

Corporation. 

See  Foreign  Corporation. 

Quasi  public  corporation.     See  Irrigation  Company,  6. 

Fraud  in  promoter  of.     See  False  Representations,  2,  4. 
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Corroboraticn. 
Of  witneas.    See  Malicious  Prosecution;  Witness. 

Countarolaim. 

Exceeding  the  jurisdictional   amount.    See  Justice   Court. 

County  Court. 

Amount  beyond  Jurisdictional  limit.     See  Jurisdiction,  2,  3. 
As  court  of  probate.     See  Jurisdiction,  1»  4. 

Creditors. 

See  Conveyance  in  Fraud  of  Creditors-^  Bankruptcy,  2. 

Judgment  lien  of,  as  against  claim  of  homestead.     See  Homestead,  3. 

Accepting  creditors  suing  to  set  aside  sale  by  assignee.    See  Trust,  1. 

The  word  "creditor,"  as  used  in  article  3328,  Revised  Statutes,  declaring 
unrecorded  chattel  mortgages  to  be  void  as  against  creditors  and  bona  fide 
purchasers  for  value,  means  one  having  some  sort  of  lien  fixed  by  law  upoa 
the  particular  property,  and  does  not  include  a  mere  general  creditor.  ESaaon 
V.  Garrison,  574. 

Cross -Action. 

Until  disposed  of,  Judgment  not  final.    See  Judgment,  5. 

The  defendants  in  a  cross-action  by  their  codefendant  have  the  sama 
right  to  be  served  with  a  citation,  process  or  notice  advising  them  of  the  re- 
lief sought  as  defendants  in  an  original  suit,  and  a  Judgment  rendered  with- 
out such  service  or  appearance  is  void.    Schwartzlose  v.  Wagner,  83. 

Crossing. 
Injury  at.    See  Negligence,  14;  Railroads,  14-18. 

Custom. 

Among  connecting  lines  as  to  furnishing  cars  In  due  condition.  See  Cattia 
Shipment,  7. 

Of  carrying  on  the  business.    See  Negligence,  5. 

Of  people  climbing  between  cars  across  a  public  highway.  See  Negli- 
gence, 14. 

Damages. 

See  Measure  of  Damages;  Release  of  Damages. 
For  a  nuisance — ^what  recoverable.     See  Nuisance,  1-3. 
Not  defeated  by  delay  in  repudiating  the  contract,  nor  by  retaining  the 
land.    See  Contract,  8.  9. 
For  leyylng  on  land.    See  Execution,  2. 
No  exemplary,  without  actual.  See  Execution,  3-4. 
Collectible,  although  salary  goes  on.    See  Personal  Injury,  3. 
Lost  time  as  element  of.    See  Telegraphs.  6. 
Must-  be  proximate  result  of  the  negligence.    See  Telegraphs.  10. 

1.  Charge  on  assessing  damages  for  specific  personal  injuries  and  also  for 
their  permanent  results  held  erroneous  as  allowing  double  recovery.  Railway 
V.  Tisdale,   174. 

2.  A  charge  making  the  measure  of  damages  for  loss  of  nonmarketable 
personal  property,  in  case  it  was  impossible  to  replace  it,  the  value  thereof 
to  the  owner,  held  erroneous  where  there  was  no  testimony  showing  that  it 
was  impossible  to  replace  it.     Ladd  v.  Ney,  201. 

3.  Evidence  considered  on  which  a  recovery  of  damages  for  sacrifice  of 
plaintiff's  property,  two  marble  busts  executed  by  her,  by  agreement  be- 
tween defendants  suppressing  competition  at  a  sale  for  customs  duties,  was 
held  excessive — the  recovery  being  for  the  amount  usually  charged  by  her 
for  such  work,  less  the  duties;  but  the  property  having  no  market  value, 
and  having  been  made  with  the  understanding  that  the  artist  gave  her 
labor  to  the  persons  for  whom  they  were  designed,  who  were  to  pay  her 
only  the  expenses  incurred.     Id. 

4.  Where  plaintiff  sued  In  damages  for  injury  to  horses,  and  the  evidence 
showed  that  the  horses  were  in  his  control  and  possession,  but  that  another 
person  owned  a  part  interest  in  them,  the  court  correctly  refused  to  charg)^ 
that  plaintiff  could  not  recover,  since  defendants,  having  failed  to  interpoae 
any  plea  of  want  of  proper  parties,  were  entitled  to  claim  only  that  the 
damages  should  be  apportioned.    Waggoner  v.  Snody,  514. 

5.  Where  the  evidence  was  undisputed  that  plalntifTs  interest  in  the 
horses  was  about  two -thirds,  and  that  of  one  J.  about  one-third,  with  very 
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Blight  evidence  of  some  interest  in  one  R.,  the  court  properly  refused  to  in- 
struct that  plaintiff  was  entitled  to  recover  only  such  proportion  of  the 
damages  as  would  be  equal  to  his  interest,  "and  if  there  is  no  evidence  tend- 
ing to  establish  the  amount  of  interest  owned  by  each  party,  then  the  Jury 
should  find  for  the  defendants."     Id. 

6.  The  right  of  a  bailee  in  possession  of  personal  property  to  recover  in 
full  for  damages  thereto,  irrespective  of  ownership,  as  affirmed  in  prior  un- 
reported decisions  of  this  court,  is  discussed,  but  the  court  as  now  consti- 
tuted inclines  to  the  view  that  the  damages  should  be  apportioned  where 
plaintiff  is  only  a  part  owner.    Id. 

7.  Evidence  considered  and  held  to  warrant  a  verdict  for  exemplary  dam- 
ages for  turning  plaintiff's  horses  out  of  a  pasture,  the  act  constituting  a 
deliberate  invasion  of  a  known  right.    Id. 

8.  The  amendatory  act  of  1897  (Sayles'  Civ.  Stats.,  art  1331)  in  relation  to 
special  verdicts,  while  authorizing  the  courts  to  treat  as  harmless  mere  omis- 
sions in  the  verdict  where  the  evidence  supplies  them,  unless  the  party  com- 
plaining requests  the  submission  of  the  issues,  does  not  authorize  them  to 
assess  unliquidated  damages  In  a  case  tried  by  a  Jury.  Aultman  Co.  v.  Cap- 
pleman,  523. 

9.  Where  a  machine  sold  is  not  such  in  kind,  quality  or  condition  as  it  wa.s 
warranted  by  .the  seller  to  be,  the  direct  and  natural  loss  which  the  buyer  is 
entitled  to  recover  is  the  difference  between  the  value  of  a  machine  he  was 
thus  entitled  to  receive  and  the  value  of  the  one  he  did  receive,  and  not  the 
profits  he  may  have  lost  because  the  machine  was  not  such  as  It  was  war-^ 
ranted  to  be.    Id. 

10.  Where  the  Jury,  rendering  a  special  yerdlct,  allowed  the  plaintiff  buyer 
for  the  difference  in  value  between  a  threshing  machine  as  contracted  for 
and  warranted  and  its  value  as  delivered,  and  also  a  further  sum  as  dam- 
ages for  its  diminished  capacity  to  thresh  grain.  Judgment  for  the^total 
amount  of  the  verdict  should  be  set  aside  as  based  upon  a  wrong  measure 
of  damages,  or  at  least  on  a  verdict  which  is  uncertain.    Id. 

Death. 

See  Action  for  Death. 

Death  of  Party. 

In  an  action  between  the  factions  of  a  church,  each  with  their  resoective 
representatives,  to  restrain  Interference  with  possession  and  control  of  the 
*iurch  property  it  was  not  error  for  the  court  to  enter  a  dismissal  after  the 
trial  was  ended  as  to  one  defendant  who  died  while  the  case  was  pending, 
all  the  burdens  Imposed  upon  the  deceased  and  the  costs  incurred  by  his 
Joinder  being  assumed  by  plaintiffs.     Glpson  v.  Morris,  693. 

Debt. 

See  Assignment  of  Debt;   Bankruptcy;   Contract  of  Settlement. 
Debt  to  become  due  under  a  contract  has  a  potential  existence.     See  As- 
signment of  Debt,  2. 

Declarations. 

See  Evidence,  28,  24;  Witness,  1,  2. 

Deed 

See  Conveyance;  Power  of  Attorney. 

1.  The  limits  embraced  in  a  conveyance  of  right  of  way  for  a  railroad  are 
to  be  determined  by  the  calls  in  the  deed  and  evidence  is  not  allowed  to 
extend  same  by  showing  an  actual  survey  of  the  boundary  beyond  the  limits 
called  for.     Railway  v.  Anderson,  121. 

2.  See  deed  construed  to  limit  the  right  of  way  conveyed  thereby  to  a  line 
twenty-five  feet  from  the  center  of  the  grantee's  track  as  located,  and  not 
to  be  controlled,  in  its  effect,  by  proof  that  the  actual  survey  was  elsewhere. 
Id. 

3.  In  order  to  constitute  a  deed,  absolute  in  form,  a  mortgage  to  secure  a 
debt,  it  must  be  mutually  so  intended  by  the  parties,  and  a  charge  was  erro- 
neous which  Instructed  the  Jury  to  find  for  plaintiffs,  In  an  action  to  cancel 
a  deed  given  by  a  husband  and  wife  on  their  homestead,  if  the  wife  intended 
such  to  be  a  mortgage,  although  the  other  contracting  party  may  have  con- 
sidered it  an  absolute  conveyance.     Wilson  v.  Lewis,  371. 

4.  Plaintiffs  whose  claim  to  recover  land  rested  on  establishing  a  convey- 
ance, absolute  on  its  face,  to  be  a  mortgage  of  their  homestead,  could  not 
recover  if  it  was  In  fact  a  deed  and  it  was  error  to  make  defendant's  title. 
In  such  event,  rest  on  his  claim  to  be  an  innocent  purchaser.    Id. 
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Defective  Appliances. 

Defect  in  a  simple  tool,  such  as  a  wrench.    See  Master  and  Servant,  8. 
See  also,  Charge  3;   Master  and  Servant,  5. 

1.  Plaintiff,  a  brakeman,  was  injured  through  a  fall  caused  by  the  top  rung 
of  a  ladder  on  defendant's  water  car  pulling  loose  while  he  was  attempting- 
to  lift  himself  thereby  to  the  second  rung,  the  bottom  one  being  gone,  which 
fact  was  known  to  plaintiff.  The  uprights  of  the  ladder  were  old  and 
weather- cracked  and  were  split  at  the  place  where  the  top  cleat  was  nailed. 
Held,  that  plaintiff  can  not  be  charged,  as  matter  of  law,  with  knowledge 
of  the  defective  condition  of  the  ladder  where  the  accident  occurred  at  night 
and  plaintiff  had  never  used  the  ladder  before.     Railway  v.  Ryan,  190. 

2.  A  requested  charge  was  properly  refused  which  instructed  a  verdict  for 
defendant  if  the  Jury  should  believe  that  the  fact  of  the  bottom  rung  of  a 
ladder  being  gone  was  the  proximate  cause  of  plaintiff's  injuries,  which  were 
received  while  attempting  to  lift  himself  to  the  second  rung  by  grasping  the 
top  one,  which  pulled  loose,  since,  although  the  absence  of  the  bottom  rung 
may  have  been  a  proximate  cause  of  the'  accident,  yet  the  proximate  and 
responsible  cause  may,  also,  have  been  the  defective  fastening  of  the  top- 
rung  which  pulled  loose.    Id. 

3.  Although  plaintiff  knew  that  the  bottom  rung  of  a  ladder  which  he  was 
attempting  to  ascend  was  gone,  he  could  nevertheless  recover  for  injuries 
caused  by  other  defective  parts,  which  defects  were  not  known  to  him,  unless 
it  appeared  that,  with  such  knowledge  of  defects  as  he  had,  he  acted  im- 
prudently in  using  the  ladder.    Id. 

4.  Evidence  held  to  Justify  the  refusal  of  requested  charges  densrlng  plain- 
tiff a  right  to  recover  if  he  was  injured  -vhile  performing  an  act  not  In  the 
discharge  of  his  duty,  such  issue  not  being  presented.    Id. 

Degree  of  Care. 

High  degree  required.     See  Carrier  of  Passengers,  6,  10,  12. 
Ordinary  care.    See  Carriers  of  Freight,  6. 

Delay. 

In  repudiating  contract.     See  Contract,   8. 

In  issuance  of  citation  in  error.     See  Writ  of  Error. 

In  filing  motion  for  new  trial.    See  Dismissal. 

J)eli  very. 

Of  cattle  by  shipper  putting  them  In  the  railroad  pens.  See  Carriers  of 
Freight,  is  5. 

Deposit. 

Application  of,  by  a  bank,  to  a  debt  due  it.     See  Bank,  3. 

Deposition. 

The  deposition  of  deceased  taken  in  a  suit  pending  in  his  name  for  per- 
sonal injuries  was  admissible  after  his  death,  his  children  having  Joined 
themselves  as  parties  plaintiff,  since  the  same  Issues  and  practically  the 
same  parties  were  involved;  and  the  fact  that  the  pleading  in  this  latter 
suit  sought  damages  for  his  injuries  if  his  death  was  due  to  some  independ- 
ent cause  and  in  tne  alternative  for  damages  by  reason  of  his  death  if  caused 
by  his  injuries,  did  not  affect  its  admissibility.  Peoples  Nat.  Bank  v.  Mul- 
key.  94  Texas,  395,  distinguished.    Railway  v.  Hengst,  217. 

Depot. 
Unlighted,  as  resulting  in  injury.     See  Personal  Injury,  10. 

Diligence. 

See    Continuance. 

Discovered  Peril. 

See  Injury  to  Trespasser,  2;  Negligence,  7. 

1.  Evidence  considered  and  held  not  to  raise  the  issue  of  discovered  peril 
of  one  attempting  to  alight  from  a  moving  train,  and  a  requested  charge  on 
that  subject  held*  properly  refused.     Harris  v.  Railway,  94. 

2.  Negligence  in  failing  to  discover  plaintiffs  perilous  position  is  not  the 
equivalent  of  discovered  peril.     Hawkins  v.  Railway,  633. 
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Discretion. 

In  permitting  a  trial  amendment  filed.    See  Practice  In  Trial  Court,  1. 
Of- boy,  as  to  danger  from  cars.     See  Minor,  2. 

DitmiMal  of  Causo. 

See  Death  of  Party;  Writ  of  Error. 

A  delay  of  five  days  in  presenting  a  motion  for  new  trial,  upon  dismissal 
of  plaintiff's  cause  for  want  of  prosecution,  was  not  excused  by  the  fact 
that  plaintiff  was  unable  to  communicate  with  his  attorney,  it  being  incum- 
bent upon  him  to  engage  other  counsel,  if  he  intended  to  move  for  new 
trial,  immediately  upon  finding  that  he  could  not  reach  such  attorney;  nor 
is  such  a  delay  excusable  upon  the  ground  of  sickness,  it  not  appearing  that 
he  was  prevented  thereby  from  attending  to  his  other  business.  Fant  v. 
Jones,  138. 

Divorce. 

As  affecting  the  homestead  right.     See  Homestead,  4. 

Elections. 
See  Local  Option  Election. 
Contesting  election  by  injunction.     See  Liquor  Dealer,  1-4. 

1.  A  county  Judge  failed  to  order  the  holding  of  an  election  for  school 
trustees,  but  the  electors  of  the  school  district,  on  the  day  fixed  by  law  for 
holding  the  election,  assembled  at  the  accustomed  place  and  at  an  election 
fairly  conducted,  all  parties  interested  having  actual  notice,  selected  trustees 
by  ballot.  The  persons  agreed  on  there  to  hold  the  election  were  not  sworn, 
nor  were  they  provided  with  proper  blanks  for  holding  the  election,  but  non« 
of  the  irregularities  were  such  as  to  affect  the  character  of  the  result  as  a 
fair  expression  of  the  will  of  the  majority  of  the  legal  voters  of  the  district. 
Held,  that  the  election  was  legal  and  the  trustees  so  selected  were  entitled  co 
hold  their  offices  as  against  other  trustees  appointed  by  the  county  Judge  on 
the  ground  of  a  supposed  vacancy  because  there  had  been  no  legal  election. 
Buchanan  v.  Graham,  468. 

2.  School  trustees  are  officers  within  the  meaning  of  the  article  of  the 
Constitution  prescribing  the  form  of  oath  to  be  taken  by  all  officers  of  the 
State.    Id. 

3.  The  trustees  so  elected  having  within  the  time  prescribed  by  law  pre- 
sented to  the  county  Judge  their  oath  of  office,  subscribed  before  the  county 
clerk,  were  entitled  to  be  recognized  as  the  school  trustees  for  the  district. 
The  oath  of  office  as  taken  by  them  not  being  in  the  form  prescribed  by  the 
Constitution,  they  should  subscribe  to  the  proper  oath  of  office  as  other  offi- 
cers are  required  to  do.    Id. 

Election. 

Bv  wife,  where  hulsband  alone  had  sold  the  homestead.  See  Husband  and 
Wife,  1. 

Equitable  Lien. 
On  fire  policy — none  from  mere  deposit.    See  Bank,  1. 

Equitable  Title. 
Stale  demand  not  applicable  to,  when.    See  Trespass  to  Try  Title,  1. 

Estoppel. 

By  fraud,  to  assert  homestead  claim.     See  Loan,  2. 
Of  wife,  as  to  homestead  sate.     See  Husband  and  Wife,  1. 
To  claim  that  the  agreed  ten  per  cent  for  attorney  fees  is  too  much.     See 
Note,  1,  2. 

Evidence. 

See  Admissions;    Depositions;    Hearsay;    Leading  Questions;    Witness. 

To  show  fraud.    See  Conveyance  in  FVaud  of  Creditors,  2. 

Of  condition  of  defective  appliance  after  the  injury.  See  Personal  In- 
Jury,  6. 

That  plaintiff  was  receiving  a  pension,  as  showing  debility  prior  to  the  In- 
Jury.    See  Personal  Injury,  8.  • 

1.  Objections  going  to  a  question  to  and  answer  of  a  witness  as  a  whole 
do  not  entitle  appellant  to  complain  of  the  admission  of  a  part  of  the  an- 
swer, only  a  part  of  it  being  objectionable.     Cotton  Oil  Co.  v.  Jonte,  18. 
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2.  Evidence  held  suiBclent  tot  submission  of  question  as  to  plaintiff's  brain 
being  affected  by  personal  injuries.     Railway  v.  Shuford,  251. 

3.  In  an  action  agralnst  a  railway  company  for  personal  injury  received  at 
a  street  crossing,  photogrraphs  of  .the  crossing  taken  by  the  defendant  and 
shown  to  be  correct  reproductions  of  the  situation  were  admissible  in  evi- 
dence over  the  objection  that  "they  were  the  work  of  defendant  on  the  eve 
of  the  trial,  without  notice  to  plaintiff,  and  to  defendant's  advantage  of  por- 
tion and  view,  and  were  ex  parte  testimony."     Hawkins  v.  Railway,  633. 

4.  The  admission  of  illegal  evidence  is  error,  though  the  charge  does  not 
submit  the  Issue  involving  its  effect  to  the  Jury,  especially  where  the  evi- 
dence legally  admitted  will  not  warrant  the  verdict.  Loan  Ass'n.  v.  Thomas, 
268. 

Materiality  and   Competency. 

Evidence  by  comparison — showing  how  another  machine  worked.  See 
Breach  of  Warranty,  2. 

Parol,  varying  written  contract.     See  Contract.  5. 
Showing  probable  profits.     See  Building  Contract,  1,  2. 

5.  A  plaintiff  suing  for  permanent  personal  injury  may  prove  by  one  fa- 
miliar with  mortality  tables,  and  by  such  tables  themselves,  his  expectancy 
of  life.    Cotton  Oil  Co.  v.  Jonte,  18. 

6.  Testimony  by  plaintiff  that  the  time  lost  while  he  was  sick  in  wait- 
ing on  his  wife  and  minor  children  was  sixty  or  seventy  days  did  not  show 
how  much  time  was  spent  in  waiting  on  the  children  and  was  insufficient 
to  support  a  finding  of  $50  for  such  item.     Railway  v.  Reasonover,  274. 

7.  On  the  issue  of  damages  from  permanent  disability  by  injuries  to  the 
person,  mortality  tables  are  admissible  to  show  plaintiff's  expectancy  of 
life,  though  based  on  experience  in  ordinary  avocations,  while  that  in  which 
plaintiff  was  injured  was  extra  hazardous.     Railway  v.  Tlsdale.  174. 

8.  The  answer  of  one  of  several  defendants  stating  the  substance  of  letters 
written  by  him  was  properly  admitted,  as  to  him,  and  if  other  defendants 
desired  Its  effect  confined  to  him  they  should  have  asked  the  court  to  so 
restrict  it.     Eastland  v.  Maney,  147. 

9.  Testimony  that  the  train  which  struck  plaintiff  was  making  less  noise 
than  usual  was  testimony  of  a  fact  and  not  a  conclusion,  and  was  relevant 
to  the  issue  of  reasonable  care  on  the  part  of  plaintiff,  since  the  nature  of 
his  work,  that  of  a  section  hand  laying  new  steel,  was  such  as  to  require  him 
to  be  upon  the  track  looking  down  at  the  rails,  and  he  could  not  be  held 
negligent  in  relying  to  some  extent  upon  his  hearing  in  detecting  the  ap- 
proach of  a  train.    Railway  v.  Villareal,  532. 

Pleading  Requisite. 

10.  Plaintiff  purchased  of  defendant  a  tract  of  State  school  land,  assuming 
to  pay  the  balance  due  the  State  thereon,  and  having  ascertained  afterwards 
that  the  amount  due  the  State  was  in  excess  of  what  defendant  represented 
it  to  be,  sued  defendant  to  recover  for  such  excess.  Defendant  testified  that 
after  the  sale,  when  plaintiff  was  paying  off  certain  notes,  not  then  due,  exe- 
cuted to  him,  defendant,  for  the  purchase  price  of  the  land,  defendant  stated 
that  he  wanted  this  settlement  to  be  final  as  to  all  claims  between  them  on 
account  of  the  alleged  misrepresentation  as  to  what  was  due  the  State.  Held 
that,  in  the  absence  of  such  matter  having  been  pleaded  In  defense,  the  ad- 
mission of  the  evidence  was  error.     Word  v.  Marrs,  637. 

Expert  and  Opinion  Evidence. 

Distinction  between  statement  of  fact  and  of  opinion.     See  Fraud,  2. 

11.  It  was  permissible  for  a  witness  to  testily  that  three  or  four  hours 
after  the  collision  of  the  trains  deceased,  one  of  the  passengers,  and  who  had 
then  gone  to  a  hotel,  appeared  to  be  suffering  greatly.  It  was  not  necessary 
for  the  witness  to  be  an  expert  in  order  to  give  an  opinion  as  to  the  appear- 
ance of  an  injured  party.     Railway  v.  Burke,  222. 

12.  So  it  was  competent  for  the  witness  to  testify  that  he  met  the  deceased 
four  or  five  weeks  afterwards  and  that  he  complained  greatly  at  the  time 
and  seemed  to  be  suffering  considerably.    Id. 

13.  The  admission  of  a  further  part  of  the  witness'  statement  to  the  effect 
that  the  deceased  at  that  time  had  been  out  of  his  bed  only  a  few  days  was 
harmless  error,  if  error  at  all,  where  other  uncontradicted  evidence  showed 
such  to  be  the  case.    Id. 

14.  On  the  issue  of  negligent  employment  of  an  Incompetent  servant,  his 
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foreman  should  have  been  permitted  to  testify  that  he  considered  him  com- 
petent.   Cotton  Oil  Co.  V.  Jonte,  18. 

15.  Witnesses  familiar  with  the  plaintifTs  land  and  the  usual  rainfalls  in 
that  section,  may  give  their  opinions  on  matters  of  drainage  and  of  proper 
construction  of  road  in  reference  thereto,  though  not  otherwise  qualified  as 
experts.    Taylor  v.  Railway,  658. 

16.  Where  in  an  action  for  personal  injuries  plaintiff  was  asked,  "To  what 
extent  do  you  think  you  are  still  injured  in  the  way  of  strength  and  ability 
to  work;  how  much  are  you  at  this  time  weakened  or  reduced  in  the  way  of 
strength  and  the  doing  of  work,  or  the  ability  to  work,  as  the  result  of  these 
injuries?"  his  answer,  "More  than  one -half,  anyhow,"  was  not  inadmissible 
as  being  an  opinion.    Railway  v.  Watts,  29. 

17.  It  was  not  error  to  admit  opinion  evidence  as  to  the  transportable  con- 
dition of  cattle  shipped  by  rail,  as  to  the  effect  upon  them  and  their  value, 
of  delay  and  bad  treatment,  as  to  what  constituted  overloading,  and  as  to 
what  was  a  reasonable  time  to  transfer  them  from  one  carrier  to  another 
en  route,  where  the  witnesses  showed  themselves  qualified  to  give  opinions 
as  experts  on  such  matters.    Railway  v.  Carroll,  359. 

18.  It  was  also  competent  for  witnesses  to  testify  as  to  the  condition,  his- 
tory and  shortage  of  the  cattle  as  placed  in  a  pasture  at  their  destination. 
as  this  tended  to  show  the  extent  of  the  injury  and  loss.    Id. 

19.  The  admission  of  evidence  wholly  immaterial  and  probably  irrelevant 
besides  could  not  reasonably  have  done  any  harm.    Railway. v.  Carroll,  359. 

Documentary  Evidence. 

Record  of  deed  not  duly  recorded — how  far  evidence.     See  Conveyance,  t. 

20.  A  letter  received  by  due  course  of  mail,  purporting  to  be  written  by  the 
general  claim  agent  of  a  railroad  corporation,  and  upon  its  printed  letter 
heads,  in  reply  to  a  letter  addressed  to  the  corporation  or  to  such  claim 
agent  and  sent  through  the  mail  Is  presumptively  genuine  and  authorized,  and 
Is  admissible  In  evidence  without  further  proof  that  such  person  is  the  gen- 
eral claim  agent  of  the  corporation  or  that  the  letter  was  written  by  the 
party  by  whom  it  purports  to  be  signed.    Railway  v.  Mclntyre,  389. 

Declarations. 

Of  agent  to  prove  agency.     See  Principal  and  Agent,  4,  5. 
Showing  intended  fraud  and  authorizing  distress  warrant.     See  Landlord's 
Xiien.   2. 

21.  Where  defendants  sought  to  justify  their  action  in  turning  plaintiff's 
horses  out  of  a  pasture  he  had  leased,  by  setting  up  a  prior  lease  of  the 
land  by  plaintiff's  lessor  made  through  T.,  defendant's  ranch  manager,  to 
one  W.,  It  was  competent  to  prove  statements  of  T.  subsequently  made  to 
such  lessor,  showing  an  abandonment  of  such  prior  lease,  although  defend- 
ants were  not  present  at  the  time.  Waggoner  v.  Snody,  514. 

22.  The  admission  of  such  statements  of  the  agent,  if  error,  was  Immaterial 
where  defendants  claimed  under  a  sublease  to  them  by  W.,  and  such  sub- 
lease was  made  without  the  consent  of  the  original  lessor  as  required  by 
the  statute.  Rev.  Stats.,  art.   3250.     Id. 

23.  There  was  no  error  In  admitting  evidence  of  a  declaration  of  defend- 
ant's agent,  made  while  he  was  driving  plaintiffs  horses  out  of  the  pasture, 
that  "if  those  horses  are  again  found  In  this  pasture,  they  will  be  scattered 
so  that  they  will  never  be  found."     Id. 

24.  Declarations  by  the  superintendent  of  a  cotton  gin,  made  a  few  minutes 
after  Injury  to  an  employe,  as  to  his  failure  to  give  instructions  to  the  serv- 
ant whose  negligence  caused  the  injury,  held  properly  admitted.  Cotton  Oil 
Co.  v.  Jonte,  18. 

25.  An  objection  to  testimony  of  a  medical  expert  as  to  any  indications  of 
suffering  pain  given  by  plaintiff  while  such  expert  was  examining  him  to 
qualify  himself  as  a  witness  does  not  entitle  the  party  to  complain  of  only 
the  part  of  the  answers. which  were  mere  declarations  of  pain  and  not  in- 
voluntary shrinking  therefrom  by  the  plaintiff.  Missouri  K.  &  T.  Ry.  Co. 
V.  Johnson,  95  Texas,  409,  followed.     Id. 

26.  It  was  not  error  for  the  court  to  refuse  to  exclude  testimony  of  a  wit- 
ness to  the  effect  that  twelve  hours  after  the  collision  the  deceased  was  com- 
plaining very  badly  of  his  back  and  neck,  and  seemed  to  be  suffering  very 
much,  since  by  such  complaints  the  deceased  was  giving  expression  to  then 
existing  pain  and  suffering.     Railway  v.  Burke,  222. 

27.  A  physician. was  properly  pemiitted  to  testify  to  statements  as  to  pain 
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and  suffering:  made  by  the  deceased  to  the  physician  at  the  time  the  latter 
was  examining  him  for  treatment.     Id. 

Execution. 
See  Levy. 

1.  The  levy  on  the  Interest  of  a  defendant  In  a  partnership  business,  pro- 
vided for  by  article  2352,  Revised  Statutes,  can  not  be  made  by  leaving  a 
notice  with  the  defendant  in  execution;  and  such  proceeding  will  not  sup- 
port an  action  for  damages  by  unlawful  levy.  For  the  protection  of  the 
execution  creditor  and  the  partner  or  partners  whose  interest  is  not  levied 
upon,  the  notice  must  be  left  with  one  or  more  of  the  partners  other  than 
the  defendant  in  execution.     Adoue  v.  Wettermark,  585. 

2.  In  the  absence  of  proof  of  special  damages  the  statutory  levy  on  land 
will  not,  as  a  general  rule,  authorize  the  recovery  of  damages.    Id. 

3.  The  evidence  failing  to  show  actual  damages,  no  recovery  for  exemplary 
damages  can  be  had.     Id. 

4.  The  fact  that  an  execution  creditor  and  his  attorneys  were  mistaken  in 
their  construction  of  the  Judgment,  and  that  the  defendant  in  execution  was 
not  liable  thereunder,  is  not  in  itself  sufficient  to  sustain  a  charge  of  malice 
on  the  part  of  the  Judgment  creditor  or  to  authorize  the  recovery  of  exem- 
plary damages  for  the  wrongful  levy  of  the  execution.    Id. 

Executive  Conetruction. 
Of  a  statute,  followed.     See  Public  Lands.  1. 

Executory  Contract. 
See  Trustee,  2.  ' 

Exempt  Property. 

Gifts  and  conveyances  of,  not  in  fraud  of  creditors.  See  Fraud,  1;  Home- 
stead, 10.  11. 

Express   Company. 
Railroad  company  as  agent  of.     See  Carriers  of  Freight,  9-11. 

False  Representations. 

See  Fraud.  2,  5. 

1.  One  induced  by  reliance  on  false  representations  to  enter  into  a  contract 
is  not  precluded  from  defeating  its  enforcement  by  the  fact  that  by  ordinary 
diUgence  he  could  have  discovered  their  falsity  before  acting  on  them.  Hall 
V.  Bank,   317. 

2.  False  representations  made  by  a  promoter  of  a  proposed  oil  company 
held  sufficient  to  avoid  a  contract  to  enter  it  by  one  relying  thereon,  though 
relating  to  previous  dealing  by  which  the  property  had  been  acquired  by 
such  promoter,  and  inducing  action  only  through  leading  to  faith  in  the 
honesty  and  fair  dealing  of  such  promoter  in  the  previous  transactions.     Id. 

3.  Representations  of  a  promoter  inducing  a  subscription  to  a  proposed 
corporation  that  the  subscriber  was  to  come  in  "on  the  ground  floor"  and 
on  the  same  terms  as  the  promoter,  when  the  latter  had  secret  arrangements 
for  being  protected  against  loss  may  be  sufficient  to  avoid  a  contract  induced 
thereby.     Id. 

4.  The  promoter  of  a  corporation  is  bound  to  act  In  good  faith  to  proposed 
investors,  and  the  concealment  of  a  secret  contract  made  by  him  with  others 
under  which  he  was  bound  to  release  the  investor  from  his  undertaking  tf 
demanded  may  be  fraud  avoiding  such  investor's  contract  to  proceed  with 

the  enterprise.     Id. 

* 

Fellow  Servant. 

1.  A  millwright  employed  in  a  cotton  gin  and  another  employe  whose  duty 
it  was  to  drop  the  completed  bales  from  the  pressroom,  in  the  second  story, 
to  the  ground  were  fellow  servants  and  the  court  should  have  so  instructed 
the  Jury  and  not  left  it  to  them  as  a  question  of  fact.  Cotton  Oil  Co.  v. 
Jonte.  18. 

2.  The  fact  that  a  machinist  and  his  heU>er  both  labored  at  a  certain  piece 
of  work,  but  only  one  at  a  time,  did  not  present  the  case  of  a  vice-principal 
doing  a  particular  piece  of  work  in  such  a  manner  as  to  constitute  his  acts 
for  the  time  being  those  of  a  fellow  servant,  the  helper  receiving  his  in- 
juries while  the  machinist  was  standing  some  distance  off  and  not  engaged 
in  the  same  piece  of  work.    Railway  v.  Whisenhunt,  135. 
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3.  A  millwright  In  the  employ  of  a  grraln  company  and  another  employe 
of  the  company  who  looks  after  the  cars  that  are  brought  into  the  elevator 
building  to  be  unloaded,  neither  of  them  having  any  control  over  the  other, 
are  fellow  servants,  and  the  company  is  not  liable  for  injury  to  the  one  re- 
sulting from  the  negligence  of  the  other.     Sauls  v.  Railway,  165. 

4.  A  section  hand  injured  by  the  negligence  of  another  sectioh  hand  while 
placing  their  hand  car  on  the  track  to  return  from  work  at  the  close  of  the 
day,  was  engaged  in  the  operation  of  a  car  within  the  meaning  of  article 
4560e£u  Batts'  Rev.  Stats.,  giving  him  a  right  to  recover  from  the  majster  for 
such  negligence  of  his  fellow  servant.    Railway  v.  Jennings,  376. 

Findings  by  Court. 

See  Life  Insurance,  7. 

Where  the  case  is  tried  without  a  Jury,  the  Judgment  must  be  passed 
upon  the  findings  of  the  court,  and  a  finding  that  plaintifE  is  entitled  to  re- 
cover the  principal  sum  sued,  with  interest  from  the  date  of  Judgment,  will 
not  supply  a  Judgment  for  such  principal  sum  with  interest  from  the  date 
of  its  maturity.     Endowment  Rank  v.  Townsend,  651. 

Fire  insurance. 

1.  A  denial  by  the  insurer  of  liability  on  a  fire  insurance  policy  dispenses 
with  the  necessity  of  furnishing  proofs  of  loss  as  required  by  its  terms. 
Insurance  Co.  v.  Moore,  312. 

2.  A  substantial  compliance  with  the  clause  of  a  fire  insurance  policy  re- 
quiring insured  to  keep  and  furnish  the  insurer  with  books  of  his  mercan- 
tile business  is  made  where  an  inventory  is  taken  during  the  terms  of  the  pol- 
icy and  accounts  of  sales  thereafter  are  kept  and  furnished.    Id. 

3.  Evidence  considered  and  held  to  show  a  compliance  with  the  iron  safe 
clause  required  the  assured,  a  merchant  who  sold  almost  exclusively  for 
cash,  to  keep  and  produce  a  set  of  books.     Bank  v.  Cleland,  478. 

4.  Where  the  evidence  showed  only  that  the  fire  occurred  "on  the  morning" 
of  a  stated  day,  the  burden  of  proof  was  on  the  insurance  company  to  go 
further  and  show  that  it  occurred  at  a  time  when  the  policy  required  the 
books  to  be  kept  in  the  iron  safe.    Id. 

6.  The  owner  of  the  life  Interest  only  in  a  house  and  furniture  was  entitled 
to  the  full  proceeds  of  insurance  taken  out  by  her  thereon,  on  its  destruc- 
tion by  fire,  as  against  the  claims  of  the  owners  of  the  estate  in  remainder, 
at  least,  in  the  absence  of  proof  that  the  amount  exceeded  the  value  of  her 
life  Interest.    Grant  v.  Buchanan,  834. 

Foreclosure  of  Lien. 

1.  In  an  action  to  foreclose  a  vendor's  lien  on  a  strip  of  land  which  de- 
fendant's husband  had  purchased  from  plaintiff,  and  as  to  which  there  was 
a  controversy  as  to  the  true  location  of  the  boundary  line  between  plain- 
tiffs and  defendant's  adjoining  surveys,  it  was  competent  for  plaintift  to 
show  the  true  location  of  such  line,  and  also  that  it  was  in  dispute;  that  the 
dispute  was  settled  by  an  agreement  upon  a  line  which  left  the  disputed 
strip  on  plaintiff's  survey,  and  that  defendant  then  consented  to  such  agree- 
ment, made  by  her  husband.    Cavin  v.  Townsite  Co.,  336. 

2.  In  such  action  to  foreclose  the  vendor's  lien  it  was  error  for  the  court 
to  enter  a  Judgment  in  plaintifTs  favor  for  the  title  and  possession  of  the 
land,  and  such  Judgment  is  reformed  so  as  to  establish  plaintifTs  debt,  with 
foreclosure  of  the  lien.    Id. 

Foreign  Cars. 
Duty  to  see  that  they  have  safe  appliances.    See  Master  and  Servant,  4. 

Foreign  Corporation. 

1.  Service  of  citation,  in  an  action  against  a  fraternal  insurance  order 
domiciled  in  Kansas,  made  upon  the  president  of  a  local  lodge  of  that  order  in 
the  county  in  Texas  where  the  suit  was  brought,  was  a  sufflcfent  service 
upon  the  defendant  under  the  statute  authorizing  process  agrainst  a  forelgrn 
corporation  to  be  served  upon  "any  local,  agent"  thereof.  Rev.  Stats.,  art. 
1223.     Bankers  Union  v.  Nabors,   38. 

2.  Each  local  lodge  of  such  an  order  is  the  agent  of  the  order.     Id. 

3.  The  Act  of  1899  providing  for  service,  in  suits  against  beneficiary  asso- 
ciations, upon  the  State  Insurance  Commissioner,  is  merely  cumulative,  and 
does  not  render  service  had  under  the  general  statute  as  to  foreign  corpora- 
tions ineffectual.    Id. 

4.  Where  N.,  defendant  herein,  brought  suit  on  a  benefit  policy,  and  ob- 

86    Civ.— 46. 
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tained  Judgrment  against  a  fraternal  insurance  order,  which  order  was  after- 
wards merged  by  consolidation  with  the  plaintiff  order,  and  defendant  then 
brought  suit  on  his  Judgrment  and  obtained  a  Judgment  against  plaintiff 
herein,  and  plaintiff  then  brought  this  suit  to  set  aside  that  Judgment,  it 
could  not  urge  that  the  Judgment  in  the  original  suit  on  the  benefit  policy- 
was  rendered  on  a  petition  that  was  subject  to  general  demurrer,  since  the 
benefit  policy  was  merged  into  a  Judgment,  and  such  Judgment  was  the  claim 
upon  which  the  Judgment  here  sought  to  be  set  aside  was  obtained  against 
plaintiff.    Id. 

5.  The  question  that  the  Judgment  sought  to  be  vacated  in  this  action  was 
not  authorized  by  any  evidence  introduced  at  the  trial  can  not  be  raised 
where  no  sufficient  reason  is  shown  why  It  was  not  urged  upon  the  trial  of 
the  case.    Id. 

Fraternal  Insurance  Order. 

See  Benefit  Certificate:   Foreign  Corporation. 

Fraud. 

See  Conveyance  in  Fraud  of  Creditors:  False  Representations;  Statute  of 
Frauds. 

Failure  of  consideration,  without  fraud,  not  ground  for  rescission.  See 
Contract.  1. 

In  procuring  a  settlement.    See  Contract  of  Settlement,  3. 

As  estopping  to  set  up  homestead  claim.     See  Loan,  2. 

In  procuring  release  from  injured  party.     See  Release  of  Damages,  1. 

1.  The  sale  or  gift  of  exempt  property  of  a  debtor  is  good  as  against  his 
creditors  irrespective  of  his  good  faith  or  intent  to  defraud,  and  though  the 
debtor  afterwards  acquire  other  similar  exempt  property.  McClelland  v. 
Barnard,  118. 

2.  The  distinction  between  statements  of  fact  and  expression  of  opinion, 
the  effect  of  confidential  relations  and  of  taking  advantBi^e  of  a  mind  Im- 
paired by  weakness  and  suffering,  as  bearing  on  fraud  in  procuring  a  con- 
tract and  negligence  in  relying  on  the  statements,  discussed.  Railway  v. 
Shuford,  251. 

3.  The  fact  that  a  party  Induced  by  fraud  to  make  a  contract  was  partly 
influenced  to  do  so  by  present  need  of  money  will  not  prevent  the  setting  it 
aside  toT  such  fraud.     Id. 

4.  Where  a  contract  was  procured  by  the  authorized  agent  of  the  party 
asserting  it,  it  is  affected  by  the  fraudulent  representations,  not  only  of 
such  authorized  agent,  but  of  another  conspiring  with  him  to  procure  It  for 
the  party  by  such  representations.    Id. 

5.  Statement  by  a  railway  claim  agent  that  the  right  of  an  injured  pas- 
senger with  whom  he  was  making  settlement  was  doubtful,  was  not  merely 
an  expression  of  opinion  as  to  the  law.     Id. 

6.  It  seems  that  no  fraud  on  creditors  would  be  committed  by  the  debtor 
giving  away  the  proceeds  of  a  voluntary  sale  of  the  homestead  not  subject 
to  their  debts.    Lew^is  v.  Bank,  437. 

Gift. 
Of  exempt  property  not  in  fraud  of  creditors.     See  Fraud,  1. 

Guardian  ad  Litem. 
See  Minor,  1. 

Harmless  Error. 

In  overruling  exceptions  to  petition,  where  defendant  made  the  admission 
that  plaintiff  had  a  good  cause  of  action.    See  Admission. 

In  the  charge.     See  Charge,  37-39. 

1.  Error  in  overruling  defendant's  exceptions  to  allegations  charging  him 
with  fraud,  admitting  evidence  under  them,  and  refusing  his  Instructions 
thereon,  was  immaterial  where  the  issue  of  fraud  was  not  submitted,  but 
the  right  to  recover  submitted  by  the  charge  on  other  grounds  which  there 
was  evidence  to  support.     Turner  v.  Faubion,  314. 

2.  Overruling  exceptions  to  defendant's  counterclaim  becomes  Immaterial 
where  there  was  no  recovery  on  it  at  the  trial.     Owens  v.  Bank,  490. 

Hearsay. 

See  Malicious  Prosecution;  School  Land,  2. 

Evidence  of  witness  shown  by  cross-examination  not  to  be  derived  from 
his   personal  knowledge,   should   be   excluded.     Railway  v.   Roller  Mills.   590. 
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Heirs. 

Conveyance  of  expectancy  by.     See  Conveyance  In  Fraud  of  Creditors,  S. 

EMdence  considered  and  held  sufficient  to  support  a  flndingr  of  the  trial 
court  that  aji  illegitimate  child  was  never  adopted  by  her  father  as  his  heir 
it  not  appearing  that  she  was  adopted  under  the  old  Spanish  law,  and  the 
common  law  not  authorizing  the  adoption  of  heirs,  and  it  not  being  shown 
that  the  child  was  ever  adopted  in  pursuance  of  a  special  act  of  the  Legisla- 
ture authorizing  such  adoption  or  under  the  general  statute  of  adoption 
passed  subsequently.     Conrad  v.  Herring,  616. 

Homestead. 

Contract  for  sale  of.  not  binding  on  wife.    See  Contract  of  Sale.  1,  2. 

Deed  of.  intended  as  a  mortgage.    See  Deed.  3. 

Giving  away  proceeds  of,  not  fraud  on  creditors.    See  Fraud,  6. 

Sale  of,  by  husband  alone — estoppel  of  wife.     See  Husband  and  Wife,  1. 

Fraud   estopping  to  set  up  claim  of.     See  Loan,   2. 

See  also,  Judgment,  4. 

1.  The  probate  court  In  partitioning  the  estate  of  a  decedent  had  power  to 
determine  that  his  mother,  who  had  not  joined  in  the  conveyance  to  decedent 
by  her  husband  of  community  property  which  was  then  their  homestead,  was, 
by  reason  of  the  invalidity  of  such  deed  as  to  her  rights,  the  owner  of  a 
half  interest  therein,  and  to  set  aside  such  interest  to  her  In  the  partition. 
Penn  v.  Case.  4. 

2.  One  whose  title  is  sufficient  to  support  homestead  rights,  and  being  in 
actual  possession,  does  not  lose  his  homestead  rights  in  the  property  by 
declaring  his  Intention  of  abandoning  it  or  by  acquiring  other  property  with 
the  Intention  of  making  It  his  homestead;  nor  will  an  agreement  to  remain 
on  and  hold  the  property  for  another  divest  him  of  such  rights.  Powers 
V.  Palmer,  212. 

3.  Although  plaintiffs  Intended  to  move  onto  the  premises  in  controversy 
and  expressed  such  intention  and  had  made  arrangements  to  build  a  house 
thereon,  still  so  long  as  they  had  homestead  rights  In  other  property  which 
could  be  enforced,  they  could  acquire  no  rights  In  the  premises  in  contro- 
versy and  an  abstract  of  judgment  against  them  filed  while  they  had  home- 
stead rights  in  other  property  gave  such  judgment  creditor  a  lien  enforcible- 
by  sale  after  they  had  removed  to  such  new  home.     Id. 

4.  Where  plaintiff  was  divorced  from  his  wife,  the  decree  awarding  her  the 
custody  of  two  minor  children  and  the  use  of  the  homesteaxl  place  for  life, 
and  she  married  again  and  died  and  plaintiff  thereupon  resumed  the  custody 
of  the  minor  children,  his  homestead  rights  reattached  and  the  property 
was  not  subject  to  the  lien  of  a  judgment  against  him.  Stone  v.  McClel- 
land, 364. 

5.  Evidence  considered  and  held  to  support  finding  that  plalntilT  seeking  to 
enjoin  sale  of  any  portion  of  four  adjoining  tracts  of  land)  situated  within 
the  corporate  limits  of  a  city,  but  claimed  by  him  as  a  rural  homestead,  was 
entitled  only  to  the  urban  homestead;  that  two  of  such  tracts  were  not  so 
used  as  to  constitute  a  part  of  such  urban  homestead;  and  his  urban  home- 
stead exceeded  the  value  of  $5000  when  these  were  acquired.  Harris  v. 
Matthews,  424. 

6.  The  situation  within  corporate  limits,  the  subdivision  and  occupancy  of 
surrounding  property,  the  schools,  fire  protection,  and  light  and  water  supply 
furnished  by  the  municipality,  and  other  circumstances  considered  in  deter- 
mining a  homestead  to  be  urban  and  not  rural  in  its  character.     Id. 

7.  It  is  questioned  whether  plaintiff  seeling  to  enjoin  sale  of  his  alleged 
homestead  on  the  ground  that  it  was  a  rural  one  had  not  the  burden  of 
proving  It  to  be  so.    Id. 

8.  Lands  in  town  may  be  subject  to  sale  either  because  not  so  connected 
in  use  with  the  home  as  to  constitute  part  of  an  urban  homestead,  or  as 
exceeding  the  value  permitted  at  the  time  of  their  designation.     Id. 

9.  One  seeking  to  enjoin  sale  of  land  on  the  ground  that  it  was  all  his  rural 
homestead  and  tendering  no  Issue  as  to  his  right  to  select  if  not  all  exempt 
can  not  complain  of  a  judgment  dissolving  the  Injunction  as  to  a  part  of 
the  property  on  the  ground  that  it  deprives  him  of  his  right  of  selection.    Id. 

10.  The  Act  of  April  26,  1897,  exempting  from  garnishment  for  six  months 
the  proceeds  of  a  voluntary  sale  of  the  homestead,  was  not  unconstitutional 
in  its  application  to  prevent  the  collection,  by  garnishment  of  such  proceeds, 
of  a  debt  Incurred  by  contract  prior  to  the  enactment  of  such  statute  and 
which  the  creditor  had  no  other  means  of  collecting.    Lewis  v.  Bank,  437. 

11.  An  owner  of  a  building  who  had  conducted  a  mercantile  business  therein 
but,  by  reason  of  financial  reverses,  had  been  forced  to  suspend,  in  the 
meantime  engaging  in  other  occupations  for  a  livelihood  but  with  the  Inten- 
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tlon  of  reopening  his  business  as  soon  as  he  could  secure  oommerclal  credit, 
held  not  to  have  abahdoned  the  premises  as  a  business  homestead.  Billings 
V.  Matlage,  615. 

12.  A  one -story  frame  building  thirty  feet  wide  and  sixty  feet  in  length 
held  to  be  an  entirety  and  a  homestead  occupancy  sufficient  to  exempt  any 
part  exempted  the  whole.  Hargadene  v.  Whitfield,  71  Texas,  482,  distin- 
guished.   Id. 

Husband  and  Wife. 

See  Community  Property. 

Agreement  by  husband   as   to  wife's  claim  of  land.     See  Limitations,   1. 

1.  Evidence  held  insufficient  to  authorize  submission  of  question  of  estop- 
pel of  wife  from  claiming  rights  in  homestead  conveyed  by  husband  alone 
either  by  acceptance  of  a  life  interest  conveyed  by  deed  or  as  a  party  to 
judgment  In  partition  proceedings.     Penn  v.  Case,  4. 

2.  Evidence  considered  and  held  sufflK:ient  to  6upi>ort  a  finding  that  mort- 
gaged land  had  not  been  abandoned  as  homestead  when  the  mortgage  was 
given  thereon,  though  the  mortgagor  owned  and  resided  on  another  place. 
Zettlemoyer  v.  Mears,  27. 

3.  Damages  for  personal  Injuries  to  wife  are  community  property  and 
suit  therefore  should,  ordinarily,  be  brought  by  the  husband.  Telegraph 
Co.  v.  Campbell,  276. 

Inadequacy  of  Price. 
See  Sheriffs  Sale,  1. 

Indemnity. 
See  Joint  Wrongdoer.  1. 

Independent  Executrix. 

On  a  recovery  of  land  against  one  claiming  it  both  in  her  own  right  and 
as  independent  executrix  of  her  son's  estate.  Judgment  recovered  for  rents 
should  run  against  her,  not  only  as  executrix,  but  personally.  Penn  v. 
Case,  4. 

Infant. 

See  Child;   Minor. 

Injunction. 

To    restrain    publishing    result    of    local    option    election.      See    Uquor 
Dealer,   1-4. 
To  enjoin  sale  of  homestead.     See  Homestead,  9. 
Liability  of  sureties  on  bond  for.    See  Judgment,  8. 
To  restrain  diversion  of  a  water  course.    See  Water  Course,  2. 

Innocent  Purchaser. 

From  husband,  after  wife's  death.    See  Community  Property,  4. 
Under  a  will.    See  Will,  6,  8. 
See  also.  Deed,  4. 

Injury  to  Trespasser. 

See  Railroads,  1,  9.  , 

1.  In  an  action  for  running  down  a  trespasser  on  a  railway  track,  a  re* 
quested  Instruction  limiting  the  ground  of  liability  to  negligence  after  dis- 
covery of  his  peril  was  erroneous  in  directing  the  Jury  to  disregard  the 
circumstance  that  the  track  was  level  and  the  view  unobstructed,  since  such 
evidence  bore  on  the  question,  when  the  trespasser  wsb  discovered,  as  well 
as  when  he  might  have  been.    Railway  v.  Ramsey,  286. 

2.  Instructions  in  case  of  a  trespasser  on  a  railway  track  riding  a  railway 
bicycle  and  run  down  by  a  rapidly  moving  train,  which  required  of  defendant 
"the  greatest  precaution"  and  the  use  of  the  "means  and  agencies"  at  hand 
to  avoid  Injury  after  discovery  of  the  peril,  were  erroneous  and  required 
qualification,  where  the  evidence  showed,  as  excuse  for  not  reversing  the 
engine,  that  it  would  have  endangered  the  train  and  passengers.     Id. 

Insolvency. 

Right  of  bank,  in  cases  of,  to  apply  a  deposit  to  a  debt  due  to  Itself.  See 
Bank,   3. 

See  also,  Bankruptcy,  2. 
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1.  Insolvency  may  exist  though  the  debtor  is  still  continuing  business  and 
able  to  meet  demands  as  they  mature.    Owens  v.  Bank,  490. 

2.  A  debtor  is  insolvent,  within  the  terms  of  the  bankruptcy  law,  when  his 
property,  exclusive  of  such  as  he  may  have  fraudulently  conveyed,  is  insuf- 
ficient, at  c  fair  valuation,  to  pay  his  debts;  and  the  authority  of  Congress 
over  the  subject  is  such  that  State  courts  should  follow  its  definition.     Id. 

3.  If  a  party  has  not  property  sufficient  to  pay  his  debts,  he  is  Insolvent 
though  the  debts  have  not  matured.    Id. 

Inspection. 

See  Master  and  Servant,  7. 

Insurance. 
See  Fire  Insurance;    Life  Insurance;    Benefit  Certificate. 

Intention. 

Deed  absolute  as  mortgage.     See  Deed,  3. 
To  change  the  homestead  to  another  tract.    See  Homestead,  2. 
Of  the  parties  to  a  deed — ^matter  of  law.    See  Charge,  30. 
See  also.  Power  of  Attorney. 

Interest. 

In  a  caise  of  conversion,  not  prayed  for.     See  Pleading  and  Judgment,  1. 
Findings  not  warranting  Judgment  for.     See  Findings  of  Court,  1. 

Interstate  Commerce. 

Articles  4497-4500,  Revised  Statutes,  providing  a  penalty  for  failure  to 
furnish  cars  for  transportating  property  on  demand  therefor,  as  applied  to  an 
interstate  shipment,  are  a  proper  exercise  of  police  power  by  the  State  and 
not  invalid  as  a  State  regulation  of  commerce  between  the  States.  Rail- 
way v.  Mayes.  606. 

Iptoxicating  Liquor. 

See  Liquor  Dealer;  Ix>cal  Option  Election. 
Answers  as  to  use  of.     See  Life  Insurance,  4-6. 

< 

Invited   Error. 
See  Charge,  33;   Carriers  of  Passengers,  7. 

Irrigation. 

1.  Lands  that  do  not  lie  in  the  watershed  of  a  stream  and  whose  surface 
casts  their  waters  away  from  rather  than  into  the  stream,  are  not  riparian 
to  such  stream,  nor  entitled  as  such  to  be  irrigated  therefrom.  Clements 
V.  Land  Co..  339. 

2.  Findings  of  ftict  considered  and  held  not  to  show  that  a  right  to  use  the 
waters  of  a  creek  for  irrigation  purposes  had  been  acquired  by  appropriation 
and  user  for  more  than  ten  years.    Id. 

3.  Where  a  lower  riparian  owner  complains  of  the  unlawful  diversion  of 
the  waters  of  the  stream  to  nonrlparlan  lands  by  an  owner  above  him,  it  is 
no  defense  that  such  lower  owner  Is  receiving  from  the  stream  all  the  water 
necessary  to  Irrigate  his  riparian  lands.     Id. 

4.  An  unlawful  diversion  of  water  to  nonrlparlan  lands  by  an  upper  owner 
under,  claim  of  right  is  adverse  to  the  lower  owner,  and  is  such  a  use  as  will 
ripen  into  title  by  limitations.  This  would  be  true  also  with  reference  to 
the  use  of  unnecessary  quantities  of  water,  and  to  allowing  the  surplus  water 
to  go  to  waste  instead  of  returning  it  to  the  stream.     Id. 

5.  The  doctrine  of  reasonable  use  of  water  by  riparian  owners  obtains  in 
this  State,  and  under  it  one  of  such  owners  may  not  lawfully  exhaust  the 
supply  of  a  stream  for  irrigation  purposes  as  against  the  rights  of  lower 
owners  to  a  similar  use  of  the  water.  Fleming  v.  Davis,  37  Texas,  173,  fol- 
lowed, and  other  Texas  cases  reviewed  and  distinguished.     Id. 

6.*  A  charge  was  erroneous  which  told  the  Jury  that  an  irrigation  company 
was  a  quasi  public  corporation  and  a  common  carrier  of  water  for  hire  and 
as  such  could  not  limit  its  liability  for  failure  to  comply  with  the  terms  of 
a  contract  to  furnish  water,  where  the  only  possessory  right  plaintiff  had  in 
the  land  was  obtained  by  a  lease  contract,  and  he  is  therefore  bound  by 
its  terms.     Canal  Co.  v.  Gyle,  442. 
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Joint  Wrongdoers. 

The  greneral  rule  that  there  can  be  no  rigrht  to  contribution  or  indemnity 
between  Joint  tort  feasors  applied  in  case  of  defendants  charged  Jointly 
with  conspiracy  to  suppress  bidding  at  a  sale  of  plaintiff's  property  for 
customs  dues,  whereby  one  bid  it  in  for  a  nominal  sum.     LAdd  v.  Ney,  201. 

Judgment. 

Orders  in  probate  as  not  final.     See  Administration,  1. 

Mudt  be  warranted  by  the  findings.  See  Findings  of  Court;  and  by  the 
pleadings.     See  Pleading  and  Judgment. 

Of  probate  court  In   partition,   involving  title.     See  Homestead,   1. 

Against   minor  not   served — collateral  attack.     See    Minor,    1. 

In  probate  of  a  will.     See  Will.  3. 

See  also,  Foreign  Corporation;  Jurisdiction;  Independent  Bxecutrlz;  Cross- 
Action. 

1.  A  Judgment  is  not  vo^d  for  want  of  service  of  citation  on  the  defendant 
where  it  does  not  affirmatively  appear  from  the  face  of  the  Judgment  nor 
form  the  citation  or  other  part  of  the  record  that  the  citation  was  not  served. 
In  such  case  suit  by  the  defendant  is  necessary  in  order  to  have  the  Judg- 
ment set  aside  for  want  of  such  service.    Warren  v.  Foust,  59. 

2.  Where  the  defendant  had  actual  notice  that  a  Judgment  had  been  ren- 
dered against  him  and  took  no  steps  to  have  it  set  aside  until  more  than  four 
years  thereafter,  his  right  to  relief  was  barred  by  limitation.    Id. 

3.  Where  <n  an  action  by  injunction  to  restrain  an  execution  the  Judgment 
Is  for  the  defendant,  he  is  not  entitled  by  virtue  of  a  cross-action  to  have 
Judgment  for  his  debt,  interest  and  costs  against  the  sureties  on  plaintiff's 
injunction  bond  without  alleging  damage  or  injury  resulting  from  the  grant 
of  the  injunction.    Id. 

4.  Judgment  in  partHlon  suit  held  not  to  conclude  the  homestead  rights  of 
a  party  thereto  where  such  rights  were  not  apparently  involved  or  passed  on. 
Penn  v.  Case,  4. 

5.  Where  plaintiff  sued  for  damages  for  malicious  prosecution  and  the  de- 
fendant by  cross-action  asked  for  damages  for  an  alleged  libel  that  formed 
the  basis  of  the  criminal  prosecution,  a  Judgment  rendered  in  plaintiff's 
ftivor  without  disposing  of  the  cross-action  was  not  a  final  Judgment  from 
which  an  appeal  could  be  taken.    Riddle  v.  Bearden,  97. 

6.  The- question  of  whether  defendant's  counterclaim  was  properly  pleaded 
In  the  suit  is  not  determined  here.  It  was  pleaded  by  him,  and  until  the 
Issue  thus  raised  Is  in  some  way  disposed  of  the  Judgment  in  the  case  is 
not  final.    Id. 

7.  E'ther  the  failure  of  the  clerk  to  affix  his  seal  to  the  citation  upon  which 
Judgment  by  default  was  rendered,  or  the  failure  of  the  sheriff's  return  to 
show  the  date  of  service,  is  fatal  to  the  Judgment  on  appeal.  Robinson  v. 
Horton,  333. 

Judgment  Debtors. 

Judgment  debtors,  having  recovered  their  proportionate  interest  in  land 
sold  under  Judgment  for  taxes,  should  be  required  to  return  to  the  purchaser 
at  such  sale  only  that  portion  of  the  purchase  price  which  corresponds  to 
their  proportionate  interests  in  the  land.     Moore  v.  Snowball,  495. 

Jurisdiction. 

Of  probate  court  In  partitioning  estate.     See  Homestead.  1. 

Where  counterclaim  exceeds  Jurisdictional  amount     See  Justice  Court,  1. 

Where  amount  sued  for  exceeds  Jurisdictional  amount.  See  Misjoinder 
of  Causes,  1. 

Trespass  as  fixing  the  venue.     See  Trespass. 

1.  The  county  court  in  which  the  administration  of  an  estate  is  pending 
has  exclusive  Jurisdiction  of  such  estate  and  no  other  court  has  authority 
to  enjoin  the  admintstrntors  from  using  work  stock  upon  which  a  lien  is  held 
or  to  issue  writ  of  mnndamus  to  compel  the  sale  of  such  stock  in  satisfac- 
tion of  the  lien.     Dunovant's  Estate  v.   Stafford.  33. 

2.  The  court  has  no  Jurisdiction  over  a  plea  In  reconvention  alleging  dam- 
ages in  excess  of  the  limit  of  its  jurisdiction,  though  the  damages  are 
unliquMated  and  prayer  is  for  a  recovery  only  ofi  an  amount  within  the 
Jurisdiction.     Publishlner  Co.  v.  Hill.   389. 

3.  In  determining,  for  jurisdictional  purposes,  the  amount  in  controversy, 
the  plaintiff's  demand  or  matter  involved  is  the  amount  shown  by  the 
allegations  of  the  petition,  and  not  the  amount  for  which  Judgment  Is  prayed 
or  recovery  allowed.    Id. 

4.  The  fact  that  a  Judgment  sought  to  be  vacated  had  been  allowed  and 
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JuHsdiction— continued. 

classified  by  the  county  Judge,  sittingr  as  a  court  of  probate,  as  a  valid  claim 
against  an  estate,  did  not  take  from  the  county  court  jurisdiction  to  hear 
and  determine  a  suit  to  set  aside  such  Judgment  on  the  ground  of  fraud  and 
perjury  in  Its  procurement.    EJatwell  v.  Roessler.  621. 

Juror. 

1.  Where,  in  an  action  of  damages  ft)r  being  wrongfully  ejected  from  a 
passenger  train,  a  Juror  stated  on  his  voir  dire  examination  that  he  was  a 
friend  of  the  plaintift,  who  had  been  his  attorney  in  an  important  law  suit 
-which  he  had  won,  and  that  he  felt  so  grateful  for  plalntifTs  services  in  that 
case  that  he  had  named  one  of  his  children  after  him,  and  still  had  that 
feeling  for  plaintiff,  it  was  error  for  the  court  to  refuse  to  sustain  a  challenge 
for  cause  on  the  ground  of  bias,  although  the  Juror  answered  that  he  had 
no  bias  in  plaintiff's  favor.     Railway  v.  Blanton.  307. 

2.  The  error  in  refusing  to  sustain  the  challenge  for  cause  can  not  be  held 
harmless  In  the  Instance,  where  the  defendant  had  exhausted  its  peremptory 
challenges  and  so  was  compelled  to  accept  the  juror,  and  the  evidence  in- 
volved an  issue  of  veracity  between  plaintiff  and  defendant's  conductor  as 
to  indignities  offered  plaintiff,  and  the  case  was  one  where  a  warm,  grate- 
ful friend  could  hardly  have  made  an  Impartial  estimate  of  the  damages.    Id. 

3.  Affidavits  of  Jurors  will  not  be  received  to  impeach  their  verdict. 
Galloway  v.  Floyd,  379. 

4.  It  was  Improper  and,  it  seems,  ground  for  a  new  trial,  that  a  Juror, 
during  the  trial,  spent  the  night  as  guest  of  a  witness  for  the  defendant 
railway  company,  who  was  the  holder  of  a  pass  over  its  road  and  on  bad 
terms  with  the  plaintiff,  and  whose  brother-in-law,  defendant's  attorney, 
was  also  a  guest  there,  though  they  did  not  discuss  the  case.  Albers  v. 
Railway.  186. 

Justice   Court. 

Appeal  from  to  county  court — ^bond  and  parties.     See  Appeal,  2. 

Plaintiff  having  sued  for  a  sum  within  the  Jurisdiction  of  the  justice 
court,  defendant  pleaded  a  counterclaim  of  $628.44  and  prayed  that  plain- 
tiff's claim  be  deducted  from  this  sum  and  judgment  rendered  for  defendant 
for  the  remainder.  Held,  that,  since  such  sum  was  not  within  the  juris- 
diction of  the  justice  court,  plaintiffs  exception  to  defendant's  plea  of  coun- 
terclaim should  have  been  sustained  and  judgment  rendered  for  plaintifit. 
Williamson  v.  Lumber  Co.,  446. 

Killing  Live  Stock. 

1.  Whete  plalntifTs  mules  escaped  from  its  corral  In  a  county  where  the 
stock  law  prohibited  such  animals  from  running  at  large,  and  entered  upon 
defendant's  right  of  way  at  a  public  place  where  the  right  of  way  was  not 
required  to  be  fenced,  and  wandered  along  it  for  nearly  a  mile  and  across 
the  line  of  an  adjoining  county  and  were  there  struck  and  killed  by  a  train, 
the  engineer  of  which  used  all  means  to  stop  it  after  seeing  the  mules,  the 
defendant  road  was  not  liable  therefor.     Railway  v.  Atlas  Brick  Works,  368. 

2.  The  defendant's  failure  to  provide  cattle  guards  across  its  track  at  the 
county  line  was  not  such  negligence  as  to  render  it  liable,  since  It  could  not 
have  reasonably  expected  that  stock  would  come  on  its  track  In  a  county 
where  the  law  prohibited  their  running  at  large.    Id. 

Knowledge. 

Servant's  kno^rledge  of  defect  or  danger.  See  Defective  Appliances,  1. 
3:  Assumed  Risk,  1-3,  7. 

Landlord's  Lien. 

1.  A  landlord  has  by  the  statute  a  lien  upon  all  products  grown  on  his 
farm,  whether  raised  by  himself,  his  tenant,  or  the  subtenant  or  assignee  of 
the  latter,  and  whether  he  did  or  did  not  consent  to  subletting.  Edwards 
V.  Anderson,  611. 

2.  Declarations  of  tenants  as  to  intentions  or  plans  for  beating  his  land- 
lord out  of  his  rent  are  properly  admitted  on  the  issue  whether  the  distress 
warrant  was  lawfully  sued  out,  though  not  made  to  or  in  the  presence  of  the 
landlord.     Id. 

Law  of  Forum. 
See  Contract,  2;  Personal  Injury,  2. 
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Leading  Question. 

1.  A  question  which  did  not  indicate  the  answer  derived  was  not  objection- 
able, thouflrh  capable  of  beingr  answered  by  yes  or  no;  or,  if  so.  Its  admission 
was  not  ^ound  for  reversal  where  it  was  merely  preliminary  tg  other  ques- 
tions eliciting  the  facts  to  be  proved.    Brock  v.  United  Modems,  12. 

2.  No  abuse  of  discretion  in  permitting  leading  questions  by  plaintiff  to 
his  own  witness  necessarily  appeared  from  the  fact  that  such  witness  testi- 
fied that  he  was  friendly  to  plaintiff;  his  statement  was  not  conclusive,  and 
his  answers  may  still  have  been  evasive.     Railway  v.  McAnaney}  76. 


See  Irrigation,  6;  School  Lamd,  1-4,  7. 
Sublease  without  consent.     See  Evidence,  22. 

Legislature. 

Can  not  exempt  city  from  liability  for  damage  to  property.  See  Street  Im- 
provement, 1. 

Letters. 
Presumption  as  to  genuineness  and  signature.     See  Evidence,  20. 

Levy. 

On   partnership   interest.     See  E2zecution,   1. 

On  land.     See  Execution,  2. 

Elxemplary  damages  for.  See  Execution,  4. 

One  can  not  complcdn  that  real  property  was  levied  on  without  oppor- 
tunity for  him  to  point  out  personal  unless  he  has  done  so  at  the  first 
opportunity.    Harris  v.  Matthews.  424. 

Lien. 

See  Foreclosure  of  Lien;  Landlord's  Lien. 

Mere  deposit  of  policy  in  a  bank  gives  no  Hen.    See  Bank,  1. 

Discharge  of.     See  Bankruptcy,  2. 

See  also.  Jurisdiction,  1. 

The  ftillure  to  record  a  lien  reserved  to  secure  the  purchase  price  of 
personal  property  and  the  failure  to  enforce  the  rights  In  the  property  for 
more  than  two  years  after  date  of  the  lien,  do  not  affect  the  lien  as  between 
the  original  parties,  article*  2647,  Revised  Statutes,  applying  to  loans  of 
chattels  only.     Eason  v.  Garrison,  574. 

Life  Estate. 

.    Devise  of,  with  restrictions  against  alienation.    See  Will,  9. 

Life  Insurance. 

1.  The  question,  "How  long  since  you  were  under  the  care  of  a  physician 
and  for  what  cause?"  with  answer  by  an  applicant  for  insurance,  "Never," 
when  it  was  shown  that  a  physician  had  treated  him  for  granulated  eyelids, 
and  warranty  that  his  answers  were  true,  involved  no  uncertainty  or  am- 
biguity which  would  permit  its  effect  to  be  avoided  by  expert  medical  evi- 
dence that  such  complaint  was  a  mere  local  Inflammation  and  not  a  condi- 
tion of  health.     Brock  v.  United  Modems,  12. 

2.  Where  the  evidence  Is  uncontradicted  that  the  warranty  of  an  applicant 
for  insurance  as  to  the  truth  of  the  answers  made  on  his  medical  examina- 
tion was  broken,  is  was  proper  to  direct  a  verdict  for  defendant  In  a  suit 
on  the  policy.    Id. 

3.  In  an  action  to  recover  on  a  life  insurance  policy  issued  by  an  assess- 
ment company,  an  allegation  that  insured  had  paid  '*all  monthly  payments, 
assessments  and  dues'*  was  sufllclent  as  against  special  demurrer,  though 
it  did  not  specify  the  payments  and  assessments  required  and  paid.  Endow- 
ment Rank  v.  Townsend,  651. 

4.  The  questions  to  applicant  for  insurance,  "To  what  extent  do  you  use 
intoxicating  liquors?"  and  "Have  you  always  been  temperate  in  their  use?" 
were  for  the  purpose  of  ascertaining  the  extent  to  which  applicant  used 
them,  and  not  whether  he  used  them  at  all.     Id. 

5.  Evidence  considered  and  held  to  support  finding  that  a  statement  in  the 
application  of  Insured  that  he  did  not  use  intoxicating  liquors  was  true  at 
the  time  made,  although  he  was  shown  to  have  used  them  before  and  after 
taking  out  the  policy.     Id. 

6.  Evidence  considered  and  held  to  support  finding  that  death  of  insoreid 
was  not  caused  by  using  intoxicating  liquors.    Id. 
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Life   Insurance-Continued. 

7.  Failure  of  the  trial  court  to  find  that  conditions  of  the  poHcy  and  state- 
ments by  the  insured  In  his  application  constituted  warranties,  is  not  mate- 
rial where  the  findings  of  law  show  that  the  court  had  treated  them  as 
warranties  nor  where  the  findings  of  fact  show  that  warranties  had  not  been 
broken.    Id. 

Life  Interest. 

In  house  burned — apportioning  the  insurance  money.  See  Fire  Insur- 
ance, 5. 

Limitations. 

Where  wife  of  adverse  possessor  died  before  completion  of  the  five  and 
ten  years  bar.     See  Community  Property,  1-3. 

Unlawful  diversion  of  water  to  one's  land  ripening  into  a  right.  See  Irri- 
gation, 4. 

Setting  aside  judgment — four  years  bar.    See  Judgment,  2. 

Where  a  widow  was  In  adverse  possession  of  land,  and  she  married,  and 
she  and  her  husband  continued  to  hold  possession,  an  agreement  by  the  hus- 
band with  the  true  owner  to  purchase  the  land,  stopped  the  running  of  limi- 
tations in  her  favor,  since  the  head  of  the  family  controlled  the  possession. 
Following  Texas  &  N.  O.  Ry.  Co.  v.  Speights,  9i  Texas,  350.  Cavin  v.  Town- 
site  Co.,  336. 

Limiting  Liability. 

By  common  carrier.  See  Carriers  of  Freight,  13,  17;  Cattle  Shipment,  5; 
Railroads,  11:   Contract,  3. 

Liquor  Dealer. 
See  Local  Option  Election. 

1.  Injunction  can  not  be  maintained  to  prevent  the  commissioners  court 
from  canvassing  the  returns  and  publishing  the  result  of  an  election  fbr 
prohibition  of  the  trafla<;  in  Intoxicating  liquors  under  the  local  option  law, 
either  upon  grounds  rendering  such  election  void,  or  such  as  would  avail 
to  set  it  aside  upon  contest  filed  under  the  statutes  regulating  contested 
elections.    Robinson  v.  Wingate,  66. 

2.  Elections  are  under  the  control  of  the  political  power  of  the  State,  and 
the  proceeding  provided  by  the  statute  (Rev.  Stats.,  art.  3897;  Act  of  April 
16,  1896)  for  contesting  their  results  is  neither  a  civil  suit  nor  a  criminal 
action,  maintainable  under  the  general  law  or  equity  jurisdiction  of  the 
courts^  but  a  political  proceeding  committed  by  the  LfOgislature  to  the  court 
as  a  special  tribunal,  which  can  not  exercise  such  powers  by  a  suit  for  In- 
junction; nor  could  it  in  an  Injunction  suit  maintained  under  Its  greneral 
jurisdiction  apply  the  remedies  provided  for  the  case  of  a  statutory  con- 
test.   Id. 

3.  Contestants  appealing  to  the  court  merely  for  the  protection  of  their 
private  rights  as  licensed  liquor  dealers,  if  entitled  to  maintain  injunction 
on  the  ground  that  they  were  threatened  with  numerous  unwarranted  crim- 
inal prosecutions,  should  'proceed  against  the  officers  charged  with  the  en- 
forcement of  the  law,  not  against  those  to  whom  was  committed  the  mere 
duty  of  determining  and  announcing  the  result  of  the  election.     Id. 

4.  As  to  matters  making  the  law  void,  as  distinguished  from  those  furnish- 
ing ground  for  statutory  contest,  the  remedy  by  injunction  against  declar- 
ing the  result  of  the  election  Is  too  drastic  to  be  invoked  by  an  Individual 
for  the  protection  of  his  private  rights,  which  are  amply  protected  by  the 
law  without  resorting  to  such  procedure.    Id. 

6.  A  liquor  dealer's  bond  is  not  invalid  because  his  application  for  license 
to  sell  liquor  in  a  town  where  the  houses  are  not  numbered  does  not  state 
the  number  of  the  house  wherein  the  business  is  to  be  carried  on.  Rev. 
Stats.,  art.  6060c.     Douthit  v.  State,  396. 

6.  The  statute  imposing  a  tax  on  the  sale  of  intoxicating  liquors  Is  not 
unconstitutional  because  of  the  exemption  of  native  wines  in  the  hands  of 
the  producers  or  manufacturers  thereof,  such  exemption  having  for  It.s 
object  the  encouragement  of  the  growth  of  grapes  and  the  production  of 
wines  in  this  State.    Id. 

7.  The  State  may  recover  for  two  or  more  penalties  of  $500  each  for  dif- 
ferent breaches  of  the  bond,  since  the  statute  provides  for  recoveries  on  the 
bond  until  its  amount  is  exhausted.     Rev.  Stats.,  art.  6060g.     Id. 

8.  Where  a  minor  entered  a  saloon  for  the  purpose  of  repairing  a  gaso- 
line lamp,  and  remained  there  a  minute  or  two  for  that  purpose,  it  was  no 
defense  that  he  entered  for  a  harmless  purpose.     Id. 
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Live  Stock. 

See  Cattle  Shipment;  Killing  Live  Stock;  Carriers  of  Freight.  7.  9-11.  13, 
17,  18. 

Loan. 

1.  A  loan  of  money  where  no  time  is  fixed  for  repayment  is  payable  on 
demand.    Lucia  v.  Adams,  464. 

2.  Parties  not  in  actual  possession  subjecting  property  to  homestead  use 
held  estopped,  by  fraudulent  representations  as  to  the  status  ot  the  land 
upon  which  a  loan  was  secured,  from  setting  up  homestead  claim  as  against 
parties  acting  on  such  representations  in  ignorance  of  the  homestead  claim. 
Savings  Bank  v.  Gregory,  678. 

Local  Option  Election. 

Contest  of,  by  enjoining  commissioners  court  from  publishing  result* 
See  Ldquor  Dealer,  1-4. 

1.  The  statute  empowering  the  commissioners  court  to  order  a  local  option 
election  to  be  held  In  a  territory  which  is  less  than  the  whole  county  and  in- 
cludes more  than  one  of  the  political  subdivisions  of  the  county  is  in  con- 
travention of  article  16,  section  20,  of  the  State  Constitution.  Board  v. 
Buchanan,  411. 

2.  The  combination  for  election  purposes  of  precincts  in  which  prohibition 
is  in  force,  with  those  in  which  It  does  not  prevail  (the  entire  territory  being^ 
less  than  the  whole  county)  is  forbidden  by  the  Constitution.     Id. 

Malice. 

Necessary  to  authorize  exemplary  damages  for  wrongful  levy.  See  Execu- 
Uon.  4. 

Malicious  Prosecution. 

In  an  action  for  damages  i!br  malicious  prosecution  defendant  testified 
that  he  had  fairly  stated  the  facts  of  the  matter  to  the  county  attorney  at 
the  time  the  criminal  prosecution  against  plaintiff  was  instituted.  The  county 
attorney  testified  to  the  contrary,  but  defendant's  credibility  was  not  im- 
peached otherwise  than  by  such  contradiction.  Held,  that  it  was  error  to 
permit  the  Judge  before  whom  the  criminal  case  was  tried  to  testify  that 
upon  the  conclusion  of  the  testimony  of  defendant  (prosecuting  witness)  as 
given  in  that  case  he  asked  defendant  if  he  had  related  the  facts  to  the 
county  attorney  the  same  as  he  had  Just  testified  to  therein,  and  defendant 
replied  that  he  had.  Such  testimony  was  hearsay,  and  the  admission  not 
warranted  by  the  rule  as  to  corroboration.     McKensie  v.   Watson,   236. 

Mandamus. 

To  compel  probate  court  to  sell  property  to  satisfy  a  lien  thereon.  See 
Jurisdiction,  1. 

Market  Value. 

See  Value,  2. 

It  was  not  error  for  the  trial  court  to  refuse  to  Instruct  the  Jury  to  re- 
turn a  verdict  In  favor  of  one  of  the  defendants,  the  initial  carrier,  because 
the  evidence  failed  to  show  the  market  value  of  thQ  cattle  at  R..  the  point 
of  declaration  named  in  the  through  bill  of  lading,  but  showed  their  value 
at  M.,  a  point  beyond  R.,  where  the  initial  carrier  knew  the  cattle  were  to 
be  carried  on  to  M.,  and  no  objection  to  the  evidence  on  that  ground  was 
made  at  the  time  the  evidence  was  offered.     Railway  v.  Carroll,  359. 

Married  Woman. 
See  Husband  and  Wife;   Community  Property;   Wife. 

Master  and  Servant. 

See   Assumed   Risk;    Defective   Appliances;    Fellow   Servants;    Contract,    6. 

Servant  acting   (or  not)   within   scope  of  his  authority.     See  Railroads,   3. 

1.  Evidence  held  to  warrant  the  submission  of  the  question  of  liability  on 
the  part  of  the  owner  of  a  cotton  pin  to  a  mMlwright  employed  therein  and 
injured  by  being  struck  by  a  bale  of  cotton  thrown  to  the  ground  from  the 
pressroom,  on  grounds  of  negligence  in  failing  to  furnish  a  safe  place  for 
the  employe  to  do  his  work,  or  to  employ  competent  servants,  or  to  give 
thorn  proper  instructions  as  to  the  manner  of  performing  their  work;  and 
the  overruling  a  motion  for  new  trial  on  the  ground  of  contributory  negli- 
gence and  assumed  risk.    Cotton  Oil  Co.  v.  Jonte,  18. 
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Master  and  Servant— continued. 

2.  Evidence  held  not  to  present  or  require  the  submission  of  the  issue  of 
assumed  risk  by  servant,  and  requested  charges  thereon  held  properly  re- 
fused.   Id. 

3.  Though  plaintiff  may  have  assisted  in  the  loading  of  the  car  o9  lumber 
which  caused  his  injury,  he  may  not  have  known  that  it  was  improperly 
loaded,  or,  if  he  did,  he  may  not  have  known  of  the  danger  arising  there- 
from, and  in  the  absence  of  knowledge  to  the  contrary  he  could  not  act  upon 
the  assumption  that  defendants,  through  their  vlce^-prlncipal,  the  foreman 
in  charge  of  the  work,  had  used  ordinary  care  to  see  that  the  car  was  prop- 
erly loaded.     Charge  on  this  point  approved.     Railway  v.  McComus,  170. 

4.  The  master  is  bound  to  the  exercise  of  ordinary  care  to  furnish  reason- 
ably safe  appliances  for  the  use  of  employes,  whether  these  appliances  are 
procured  from  other  roads  or  owned  by  the  master.    Railway  v.  Perry,  414. 

5.  Plaintiff,  a  machinist  helper,  was  assisting  in  installing  a  new  compressed 
air-Jack.  There  was  difficulty  in  putting  the  part  called  the  plunger  in  the 
cylinder,  due  in  part  at  least  to  an  undiscovered  defect  in  the  finish  of!  the 
cylinder,  and  an  effort  was  made  to  overcome  this  difficulty  by  driving  the 
plunger  down  in  the  cylinder.  Finding  it  could  not  be  forced  down  and  would 
have  to  be  taken  out,  a  steam  connection  was  made  which  resulted  in  blowing 
the  cylinder  out  with  such  force  that  it  knocked  off  a  part  of  the  trestle, 
which  struck  and  injured  plaintiff,  who  was  near  by  and  had  not  been  warned 
of  the  danger  by  the  foreman.  Held,  that  a  charge  was  error  which  assumed 
that  the  failure  of  the  defendant  company  to  discover  the  defect,  as  also  the 
failure  to  warn  plaintiff,  constituted  negligence.     Railway  v.  Harton,  475. 

6.  Before  the  defect  in  the  machinery,  or  the  company's  failure  to  discover 
it,  could  be  considered  the  proximate  cause  of  the  injury,  the  evidence  would 
have  to  show  that  such  defect,  or  Ignorance  thereof,  was  more  than  the  mere 
occasion  of  the  application  of  steam  in  order  to  expel  the  plunger,  and  that 
no  injury  would  probably  have  resulted  from  the  expulsion  of  the  plunger 
by  the  use  of  steam  but  for  the  undiscovered  defect  in  the  machinery.     Id. 

7.  Where  an  employe  needed  a  gooseneck  wrench  and  Instead  of  sending 
to  the  toolhouse  for  it,  used  one  which  had  been  thrown  upon  the  floor  of 
the  roundhouse  and  was  badly  worn,  that  fact  being  apparent,  and  was  in- 
jured while  using  it,  because  of  its  want  of  strength,  the  master  could  not  be 
held  liable  because  of  the  duty  of  Inspection  resting  on  him.  O'Brien  v. 
Railway,    528. 

8.  The  wrench  being  a  simple  tool,  the  master  might  assume  that  employes 
using  it  would  discover  a  defect  resulting  from  its  being  worn  out.     Id. 

9.  It  is  the  duty  of  the  master  to  see  that  the  instrumentalities  and 
methods  adopted  by  him  satisfy  a  certain  assumed  standard  of  safety,  in  so 
far  as  he  can  do  so  by  the  exercise  of  ordinary  care,  and  a  failure  to  do  so 
charges  him  with  liability  to  the  servant  for  injuries  arising  from  such  fail- 
ure, unless  the  injuries  arise  from  risks  of  which  the  servant  has  knowledge 
or  is  charged  with  knowledge.    Hightower  v.  Gray,  674. 

10.  The  servant's  inexperience  will  not  excuse  ignorance  of  matters  that 
can  be  seen,  appreciated  and  understood  by  anyone.     Id. 

11.  The  fact  that  the  servant  was  acting  under  the  immediate  supervision 
ot  the  master  does  not  relieve  him  from  the  assumption  of  risk  where  the 
danger  to  be  encountered  is  so  obvious  that  no  ordinarily  prudent  man  would 
have  incurred  it.    Id. 

Measure  of  Damages. 

See  Damages.  2.  9;    Building  Contract,   3;    Condemnation  of  Land,   1. 

For  personal  Injury  to  minor.     See  Minor,  6. 

For  not  filling  up  a  post  hole.     See  Telegraphs,  8. 

Charge  allowing  double  damages — personal  injury.     See  Charge,  4. 

1.  The  value  of  time  lost,  the  physical  discomfort  incident  to  plalntlfTs 
having  to  remain  for  twenty-four  hours  in  a  depot  while  waiting  for  a  train 
and  the  additional  expense  caused  by  her  delay,  are  elements  which  a  rail- 
way might  reasonably  have  anticipated  as  the  result  of  such  delay  and  for 
which  it  is  consequently  liable.     Railway  v.  Harder,  151. 

2.  In  measuring  the  damages  to  which  a  plaintiff  is  entitled  by  reason  of 
physical  discomfort  and  Inconvenience,  she  must  be  considered  a  person  of 
ordinary  health  and  strength  in  the  absence  of  proof  to  the  contrary.    Id. 

Medical  Attention. 
In  company  hospital.    See  Railroads,  13. 
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Mental  Anguish. 

See  Nuisance,  2;  Telegraphs,  9,  11,  16;  Railroads,  1. 
Allowance  for,  to  be  stated  separately.    See  Verdict,  4. 

Mental  Incapacity. 

See  Contract  of  Sale,  2. 

Mental  incapacity  of  a  party  will  avoid  a  contract  though  it  was  not 
known  to  the  party  dealing  with  him.    Johnson  v.  Railway,  487. 

Minor. 

Entering  and  remaining  in  saloon.     See  Liquor  Dealer,   8. 

1.  A  Judgment  against  a  minor  not  served  with  citation  but  represeated  by 
a  guardian  ad  litem  regularly  appointed  is  not  void,  and  can  not  be  collater- 
ally attacked  for  such  lack  o^  service.     Penn  v.  Case,  4. 

2.  In  an  action  against  a  railway  company  for  injury  to  a  minor  the  burden 
is  upon  plaintiff  to  show  by  affirmative  proof  that  he  was  not  of  such  dis- 
cretion as  to  realize  the  danger  of  placing  himself  in  a  position  where  he 
was  likely  to  be  injured.    Cockrell  v.  Railway,  559. 

3.  evidence  that  plaintiff  was  a  bright,  sniart  boy,  over  16  years  of  age, 
had  attended  school  seven  years,  was  familiar  with  trains  and  had  ridden 
in  freight  cars  before,  and  the  further  fact  that  on  the  occasion  of  his 
injury  when  he  got  on  top  of  the  box  car  he  took  the  precaution  to  brace 
his  feet  against  the  hand  hold  and  to  grasp  the  running  board  with  his 
hands,  held  sufficient  to  show  knowledge  of  the  danger  of  riding  thus  and 
of  falling  asleep  in  that  position,  and  to  Justify  the  court  in  refusing  to 
submit  to  the  Jury  the  question  of  his  knowledge  and  realization  of  his 
danger.    Id. 

4.  In  a  contest  between  a  fatlfer  and  other  relatives  over  the  custody  of 
his  child,  the  controlling  consideration  is  the  interest  of  the  minor  and  the 
custody  by  which  this  will  be  best  subserved.    Plahn  v.  Dribred,  600. 

5.  Findings  of  fact  held  to  sustain  the  Judgment  of  the  court  awarding  the 
custody  of  a  girl  of  eight  years  to  its  maternal  grandparents,  to  whom  the 
father,  now  seeking  to  regain  control,  had  surrendered  her  on  the  death  of  her 

'mother.    Id. 

6.  In  an  action  by  a  minor  for  damages  for  personal  injury  a  charge  was 
error  which  authorized  a  recovery  for  injury  to  his  earning  capacity,  with- 
out any  exclusion  of  the  time  until  he  should  attain  his  majority.  Rail- 
way V.  Grissom,  630. 

Misjoinder  of  Causes. 

See  Pleading,  1. 

A  father  and  daughter  and  the  daughter's  husband,  to  whom  the  tele- 
gram was  sent,  all  Joined  as  plaintiffs  to  recover  damages  for  sickness  and 
discomfort  caused  the  father  and  daughter  by  being  forced  to  walk  some 
distance  on  a  rainy  night,  the  husband  not  being  at  the  depot  to  meet  them 
in  response  to  a  telegram  which  was  never  delivered  to  him.  Held,  that 
though  the  Joinder  of  the  father's  cause  with  the  daughter's  was  improper 
it  would  not  be  noticed  on  appeal,  not  having  been  complained  of  in  the  trial, 
but  for  the  fact  that  the  Judgment  ot  the  district  court  was  void,  he  having 
sued  for  a  sum  not  within  the  Jurisdiction  of  that  court.  Telegraph  Co. 
V.  Campbell,  276. 

Mortality  Tables.  , 

See  Evidence,  6,   7. 

Mortgage. 

Deed  of  homestead  intended  as.    See  Deed,  3,  4. 
See  also.  Husband  and  Wife,  2;  Sequestration. 

Municipal  Corporation. 
See  City;   City  Charter;  Street  Improvement. 

Muniment  of  Title. 
Will  irregularly  probated.     See  Wills,  4. 

Negligence. 

See  Contributory  Negligence. 

Prima  facie  case  of — collision  of  trains.     See  Carrier  of  Passengers.  11. 

Distinguished  from  discovered  peril.     See  Discovered  Peril,  2. 

In  not  furnishing  safe  place  for  employe.     See  Master  and  Servant,  1. 
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NegligenGe— continued. 

In  furnlshinsr  dejtective  appliances.     See  Master  and  Servant,  6. 
Train  delayed  24  hours — prima  facie  ca3e  of.    See  Passenger,  3. 
Definition  of,  in  charge.    See  Telegraphs,  2. . 
Failing  to  give  signals  at  crossing.     See  Railroads,  16. 
Failure  to  look  and   listen — Jury  question.     See  Railroads,    17. 

1.  The  duty  to  give  a  servant  warning  of  danger  implies  a  duty  to  give 
such  warning  as  should  be  sufficient.     Cotton  Oil  Co.  v.  Jonte,  18. 

2.  The  servant  may  recover  from  the  master  for  injury  by  negligence  of 
the  latter  co-operating  with  that  of  plaint! fiTs  fellow  servant  to  cause  his 
Injury.     Id. 

3.  A  master  is  not  liable  for  injury  to  his  servant  by  the  incompetency  of 
a  fellow  servant  unless  negligent  in  employing  him.    Id. 

4.  evidence  held  admissible  as  tending  to  show  that  plaintiff  was  using 
a  passway  in  a  cotton  gin,  when  injured,  in  the  manner  customary  among  the 
employes  there.    Id. 

6.  A  witness  familiar  with  the  methods  used  in  carrying  on  a  business 
generally  may,  is  seems,  testify  thereto,  on  the  issue  whether  the  method 
pursued  by  defendant  was  a  safe  or  proper  one.    Id. 

6.  It  was  reversible  error  to  submit  as  a  ground  of  liability  defects  in  ma- 
chinery furnished  by  a  master  to  the  servant  alleged  in  plaintiff's  pleading, 
where  there  was  no  evidence  that  such  defects  existed.  Railway  v.  Mc- 
Ananey,  76. 

7.  Evidence  considered  and  held  sufficient  to  show  negligence  on  the  part 
of  the  operatives  of  defendant's  train  in  failing  to  use  every  means  in  their 
power,  consistent  with  the  safety  of  those  on  the  train,  to  avoid  injuring 
plaintiff  after  discovering  her  perilous  position.     Railway  v.   Bolton,  87. 

8.  One  Injured  by  another's  negligence  is  not  prevented  from  recovery  be- 
cause he  was  engaged  in  an  unlawful  act  when  injured,  as  where  he  was 
getting  off  a  car  in  motion  in  violation  of  a  city  ordinance  forbidding  such 
act.    Railway  v.  Johnson,  115. 

9.  Where  plaintiff's  pleading  sought  to  recover  on  the  ground  that  he  was 
thrown  from  the  platform  of  a  street  car  by  an  electric  shock,  a  requested 
charge  that  he  could  not  recover  ID  he  had  one  foot  on  the  ground  when 
shocked  was  properly  refused.    Id. 

10.  When  a  case  has  been  disposed  of  a  litigant  is  not  entitled  to  have  the 
Judgment  set  aside  where  it  appears  that  it  was  the  result  of  the  negligence 
of  his  attorney.    Fant  v.  Jones,  138. 

11.  Plaintiff,  a  bridge  carpenter,  was  sitting  in  front  of  an  open  door  of  a 
box  car  when  he  was  struck  by  a  piece  of  lumber  which  fell  from  a  flat  car 
Just  in  front  of  the  one  In  which  he  was  riding.  Held,  that  the  fact  that 
the  accident  occurred  in  a  peculiar  and  unusual  manner,  not  to  be  expected, 
did  not  prevent  the  act  of  defendant  from  being  negligent  where  the  loading 
of  the  car  without  fastening  the  lumber  threatened  danger  in  many  ways 
which  could  have  been  foreseen.  Special  requested  charges  on  this  issue 
properly  refused.    Railway  v.  McComus,  170. 

12.  Where  the  negligence  charged  in  plaintifTs  petition  was  the  act  of  the 
railway  employes  in  raising  a  water  hose,  which  had  been  placed  through 
the  door  of  a  car.  Just  as  plaintiff  was  stepping  over  It  in  leaving  the  car, 
thus  causing  him  to  trip  and  fall,  the  failure  of  the  charge  to  submit  as 
negligence  the  placing  of  the  hose  in  and  across  the  door  of  the  car  was 
not  error.    Ratteree  v.  Railway,  197. 

13.  The  petition  having  charged  that  plaintiff's  fall  and  injury  was  caused 
by  the  raising  of  the  hose,  which  tripped  him,  and  a  sudden  movement  of 
the  car  at  the  same  time,  a  charge  conjunctively  submitting  these  matters 
of  negligence  as  concurring  causes  of  the  injury  was  proper,  and  a  failure 
to  present  them  disjunctively  was  not  ground  of  complaint  In  the  absence 
of  request  therefor.    Id. 

14.  In  an  action  against  a  railway  company  for  personal  injury  received  by 
plaintiff  in  attempting  to  pass  between  cars  left  across  a  public  crossing  it 
was  admissible  to  show  that  it  was  the  custom  of  the  company  to  habitually 
block  the  crossing  there  with  Its  cars,  and  the  custom  of  people  to  climb 
between  them,  since  this  bore  upon  the  issue  of  negligence  on  the  part  of  the 
company  in  setting  its  cars  in  motion  at  the  time  plaintiff  was  injured. 
Railway  v.  Grissom,  630. 

New  Trial. 

Improper  argument  as  ground  for.     See  Argument  of  Counsel,   3. 
Delay  in  filing  motion  for.     See  Dismissal,  1;  Practice  on  Appeal,  1. 
Newly  discovered   evidence  which   is  merely   cumulative  does  not  require 
the  granting  of  a  new  trial.    Railway  v.  Hawkins,  658. 
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Note. 

1.  Where  the  maker  of  a  note  stipulates  for  10  per  cent  attorney  fees  In 
case  the  services  of  an  attorney  are  required  In  collection,  he  Is  estopped 
from  saying  that  such  sum  Is  unreasonable,  In  the  absence  of  a  showing:  of 
fraud  or  mistake  in  making  the  note  or  that  the  holder  of  the  note  actually 
secured  the  services  of  an  attorney  for  less  than  the  agreed  10  per  cent. 
Estate  of  Dunovant,  Deceased,  \\  R.  E.  Stafford  &  Co.,  36  Texas  Civ.,  App., 
33,  followed.     Robertson  v.  Byars,   31. 

2.  Where  the  maker  of  a  note  stipulates  for  10  per  cent  attorney  fees  in 
case  the  services  of  an  attorney  are  required  in  collection,  he  is  estopped 
from  saying  that  such  sum  Is  unreasonable,  in  the  absence  of  a  showing  of 
fraud  or  mistake  in  making  the  note  or  that  the  holder  of  the  note  actually 
secured  the  services  of  an  attorney  for  less  than  the  agreed  10  per  cent. 
Luzenburg  v.  B.  &  L.  Assn.,  9  Texas  Civ.  App.,  261;  Hammond  v.  Atlee,  15 
Texas  Civ.  App..  267,  distinguished.     Dunovant's  Estate  v.  Stafford,  33. 

3.  A  bank  held  a  note  and  collateral  pledge  to  secure  its  payment,  it  being 
understood  that  upon  the  dishonor  of  the  note  the  collateral  might  be  sold 
without  notice  to  the  maker.  The  note  not  being  token  up  at  maturity  the 
bank,  upon  payment  by  a  third  party  of  the  amount  due  thereon,  indorsed 
it  without  recourse  and  turned  it  over  to  the  purchaser,  together  with  the 
collateral,  but  without  foreclosing  its  lien  thereon  and  upon  the  express 
understanding  that  it  4id  not  undertake  to  sell  the  collateral.  Held,  that 
such  purchaser  by  refusing  to  surrender  the  collateral  to  the  pledgor  and 
by  asserting  title  in  himself,  became  guilty  of  conversion  and  liable  for  the 
value  of  the  securities  at  the  time  of  their  conversion.    Hart  v.  Tyrrell,  621. 

Notice. 

To  widow  of  pendency  of  administration.     See  Administration,  3. 
To  debtor.    See  Assigrnment  of  Debt,  3. 

By  shipper,  of  having  put  his  cattle  in  the  railroad  pens.  See  Carriers 
of  Freight,  5. 

None  that  vendor's  wife  was  dead.     See  Community  Property,  4. 

Actual  notice  of  default  Judgment.     See  Judgment,  2. 

Of  sale,  to  execution  debtor.    See  SherlfTs  Return,  1. 

To  surety  of  principal's  default.    See  Surety,  1. 

Of  consequences,  from  face  of  telegram.     See  Telegraphs,  11. 

Nuisance. 

1.  Plaintiff  could  recover  damages  for  a  nuisance  created  by  defendant  in 
placing  green  ties  in  front  of  plaintifTs  home  and  allowing  water  to  collect 
under  them,  causing  decay  and  disagreeable  odors,  the  items  of  damage 
being  loss  of  time  and  all  discomforts  in  the  home  arising  from  the  nuisance, 
such  as  vile  odors,  causing  either  bodily  or  mental  pain;  but  no  recovery 
could  be  had  for  the  unsightly  appearance  of  the  ties  or  the  marring  of 
plaintiff's  view.     Railway  v.   Reasonover,   274. 

2.  In  order  to  recover  for  mental  pain  caused  by  disagreeable  odors  and 
sickness  as  a  result  of  a  nuisance.  It  must  be  proved  that  such  mental  pain 
existed  and  was  caused  by  the  nuisance  and  it  can  not  be  presumed  from 
an  attack  of  chills  and  fever.    Id. 

3.  Remittitur  of  $50  found  for  loss  of  time  in  waiting  on  minor  children, 
$50  for  obstructing  plaintifTs  view  and  $100  for  mental  and  physical  suffer- 
ing caused  by  sickness,  in  addition  to  $50  for  medicines  and  doctor  bills  vol- 
untarily remitted,  required  of  plaintiffs  as  a  condition  of  affirming  Judgment 
in  an  action  for  damages  caused  by  nuisance.     Id. 

Objections. 

At  the  time,  to  improper  argument     See  Argument  of  Counsel,  2,  3. 
To  evidence,  part  of  which  is  admissible.     See  Evidence,  1. 

Obvious  Danger. 

See  Assumed  Risk,  5;   Master  and  Servant,   11. 
Failure  to  specify  it  as  a  risk  assumed.    See  Charge,  27. 

Officer. 
Tenure  ot  office — policeman.    See  City  Charter,  1,  2. 

Offset. 

Of  advantages  against  the  damage.     See  Street  Improvement,  2. 
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Opening  and  Conclusion. 

Effect  of  the  admission  to  obtain.     See  Admission. 

Opinion. 

See  Evidence,  11,  14-19. 

Expression  of,  distinguished  from  statement  of  fact.     See  Fraud,  2. 

Oral  Agreement. 

To  lend  money.     See  Statute  of  Frauds,  1,  2. 

Ordinary  Care. 
In  maintaining  stock  pens  apd  gates.    See  Carriers  of  freight,  6. 

Ouster. 

See  Statute  of  Frauds,  2. 

Outstanding  Title. 
Evidence  not  sufficient  to  show.    See  Title,  1. 

Overflow. 

1.  It  was  error  to  so  charge  as  to  preclude  plaintiff  from  recovery  if  found 
guilty  of  contributory  negligence,  when  the  evidence  tends  to  show  that 
the  Injury  (damage  to  his  cotton  by  overflow  caused  by  a  railway  embank- 
ment) was  only  partly  attributable  to  such  negligence  of  plaintiff.  Albers 
V.  Railway,  186. 

2.  Requested  charge  held  proper  to  be  given  on  the  liability  of  a  railway 
for  causing  overflow  of  plaintiff's  premises  by  the  choking  up  of  waterways  in 
its  roadbed.    Id. 

3.  In  an  action  for  injury  to  a  farm  caused  by  an  overflow  resulting  from 
the  improper  construction  of  a  railway  embankment  and  bridge.  It  was  error 
to  admit  evidence  that  other  lands  in  the  same  vicinity  and  on  the  same 
stream  were  overflowed  and  other  damage  done  at  the  same  time  the  injury 
to  plaintifTs  land  occurred,  there  being  no  further  proof  as  to  similarity  of 
location,  surroundings  and  conditions,  nor  any  evidence  that  such  other  lands 
were  no  more  subject  to  overflow  than  plaintiff's.     Bell  v.  Railway,  669. 

4.  If  such  evidence  was  admissible  to  show  that  the  storm  causing  the 
overflow  was  an  unprecedented  one,  the  charge  should  have  limited  its  effect 
accordingly,  due  request  having  been  made  for  such  an  instruction.    Id. 

5.  Where  crops  on  an  irrigated  farm  are  destroyed  by  water  through  the 
failure  of  a  railroad  company  to  provide  necessary  culverts  in  its  roadbed, 
the  company  is  not  exempt  from   liability  therefor  because  at  the  time  of 

rthe  construction  of  the  road  the  country  there  was  an  arid  one,  devoted  only 
to  pastures,  since  the  statute  requiring  necessary  culverts  and  sluiceways  to 
be  provided  is  absolute  in  terms  and  without  exceptions.  Rev.  Stats.,  art. 
4436.     Railway  v.  Whitaker.  571. 

6.  A  railway  company  in  the  construction  of  its  road  is  required  to  pro- 
vide against  extraordinary  floods  where  such  floods  may  reasonably  be  an- 
ticipated.   Id. 

7.  Where  the  charge  referred  to  the  duty  of  the  railway  company  in  the 
constructloa  of  its  road  to  employ  an  engineer  of  ordinary  prudence  and 
caution,  and  no  such  issue  had  been  made  by  the  pleadings  and  evidence, 
but  the  failure  to  discharge  this  duty  was  not  submitted  as  a  ground  of 
recovery,  there  was  not  reversible  error.    Id. 

8.  Pleadings,  instructions  and  evidence  in  an  action  against  a  railway  for 
injury  to  plaintiff's  land  and  crops  by  causing  overflow  through  interfer- 
ence with  the  natural  drainage,  set  forth  In  extenso  In  the  opinion,  consid- 
ered, and  held  that  the  issues  were  properly  submitted  and  the  refusal  of 
charges  asked  by  plaintlfl.  was  proper.    Taylor  v.  Railway,  658. 

9.  An  instruction  denying  plaintiff's  right  to  recover  for  certain  damages 
not  claimed  in  his  petition  was  proper.    Id. 

10.  An  instruction  submitting  in  the  terms  of  the  statute  that  it  was  not 
the  duty  of  the  railway  to  construct  a  channel  for  the  drainage  of  the  plain- 
tiff's land,  but  only  to  provide  culverts  and  sluiceways  for  its  natural  drain- 
age, is  correct.     Id. 

11.  Instruction  denying  recovery,  if  the  defendant  railway  had  constructed 
its  road  in  a  proper,  careful  and  scientific  manner,  was  correctly  given.    Id. 

Parents. 

Damages  to,  from  causing  death  of  child.    See  Action  for  Death. 
Right  to  custody  of  child.    See  Minor,  4. 
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Parliamentary   Rules. 
In  Baptist  church  proceeRdinfi^s.     Bee  Religious  Society,  1-8. 

Parol   Evidence. 
Varying  written  contract.     See  Contract,  B. 

Parties. 
To  appeal  bond  from   Justice  to  county   court.     See  Appeal,   2. 
Suit  for  damages  to  property  partly  owned  by  another.     See  Damages,  4. 
Suit  for  personal  injury  to  the  wife.     See  Husband  and  Wife,  3. 
See  also.  Death  of  Party. 

Partition. 
By   probate   court — determining   title   as   Incident   to.     See   Homestead,    1. 
Judgment   in,   held   not   to  conclude  homestead  rights.     See  Judgment,   4. 

Partnership. 
Levy  upon  property  of.     See  Eixecution,  1. 

Passenger. 

See  Carrier  of  Passengers. 

Damages  to,  resulting  from  delayed  train.     See  Measure  of  Damages,  1,  2. 

1.  A  special  policeman  riding  on  a  street  car  which  he  had  boarded  be- 
lieving in  good  faith  that  he  had  a  right  to  ride  free,  policemen  being  per- 
mitted to  do  so  by  the  rules  of  the  company,  was  entitled  to  the  rights  of 
a  passenger  though  he  had  paid  no  fare  where  none  was  demanded  and  he 
was  ready  to  pay  on  demand.     Railway  v.  Johnson,  116. 

2.  A  passenger  did  not  forfeit  his  right  to  remain  on  a  street  car  by  re- 
fusing, upon  the  conductor's  demand,  to  unfold  a  transfer  tendered  by  him 
or  in  refusing  to  pay  fare  again.  Evidence  held  to  show  no  improper  con- 
duct nor  profane  language  on  the  part  of  a  passenger  ejected  ft»r  such  re- 
fusal.    Railway  v.  Alderete,  142. 

3.  A  delay  of  twenty- four  hours  in  the  arrival  of  a  train,  leaving  plaintiff 
in  the  depot  of  a  small  station  where  there  were  no  accommodations,  maJces 
a  prima  facie  case  of  negligence  on  the  part  of  the  railway  in  failing  to 
comply  with  its  implied  contract,  entered  into  when  it  sold  the  ticket  to 
carry  plaintiff  through  to  her  destination  without  unreasonable  delay.  And 
in  this  case,  the  delay  being  caused  by  a  wreck,  the  railway,  in  order  to  de- 
feat this  prima  facie  showing,  must  prove  that  it  was  in  no  way  responsible 
for  the  wreck  and  that  it  used  due  diligence  to  resume  operation.  Railway 
v.  Harder,  151. 

4.  The  rulings  in  Mexican  C.  Ry.  Co.  v.  Lauricella,  87  Texas,  279,  referred 
to  for  rule  as  to  burden  of  proof  of  negligence  in  case  of  injury  to  a  pas- 
senger. Johnson   v.  Railway,   487. 

Penalty. 

For  failure  to  furnish  cars.     See  Interstate  Commerce. 
Different  recoveries  on  same  bond.     See  Liquor  Dealer,  7. 

Perpetuities. 

Devise,  the  interest  only  to  be  used  for  care  of  testator's  grave.  See 
Will,   2. 

Personal   Injury. 

Minor's  right  of  damages  for.    See  Minor,  6. 

To  wife,  husband  suing  for  the  damages  alone.    See  Husband  and  Wife,  3. 

1.  A  verdict  for  $1999  for  personal  injuries  to  a  stout  man  earning  |35  per 
month  and  hurt  by  being  run  over  by  a  hand  car,  held  not  excessive.  Rail- 
way V.  Watts,  29. 

2.  Where  plaintifTs  injury  occurred  in  this  State,  though  caused  by  the 
negligent  loading  of  a  car  of  lumber  In  another,  the  laws  of  this  State  will 
govern  an  action  for  damages  caused  by  such  injury.  Railway  v.  McComus, 
170. 

3.  Plaintiff  may  recover  damages  tor  diminished  capacity  to  earn  money, 
through  personal  injury,  though  he  was  an  officer  working  on  a  salary  not 
discontinued  during  his  disability.    Railway  v.  Haddox,  385. 

4.  A  charge  Instructing  that  if  plaintiffs  injuries  were  not  caused  by  the 
alleged  fall,  but  by  a  disease  arising  from  some  other  cause,  the  verdict 
should  be  for  the  defendant,  and  in  another  paragraph,  that  the  Jury  could 
not  allow  any  compensation  for  any  injuries  which  plaintiff  may  have  8uf-> 
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Personal    Injury — continued. 

fered  from  any  other  cause  than  negUgrence  of  the  defendant, — was  not  mis- 
leading in  that  the  Jury  could  have  understood  it  to  mean  that  if  there  was 
injury  for  which  the  defendant  was  liable,  and  also  disease,  he  would  not  be 
entitled  to  recover  at  all.     O'Brien  v.  Railway,  528. 

5.  An  allegation  that  plaintiff  was  precipitated  with  great  force  and  vio- 
lence to  the  ground,  striking  the  cross- ties  and  ground,  whereby  he  was  so 
crushed  and  mangled  that  he  suffered  serious  and  permanent  injury  to  his 
back,  spine,  head,  kidneys,  etc.,  was  not  subject  to  special  exception  because 
not  stating  what  portions  of  his  body  were  struck  or  crushed  in  the  fall  In 
order  that  defendant  might  be  able  to  determine  whether  or  not  the  injuries 
could  have  resulted  therefirom,  since  it  was  in  effect  an  allegation  that  the 
result  to  plaintiff  from  the  fall  consisted  of  injuries  to  his  back,  spine,  head, 
kidneys,  etc.,  and  no  recovery  was  sought  for  the  fall  and  crushing  except 
as  specified.    Railway  v.  Gready,  536. 

6.  Where  plaintiff  was  injured  by  the  handhold  on  a  car  giving  way,  tes- 
timony of  witnesses  who  examined  the  handhold  after  the  accident  that  the 
screw  had  pulled  out  of  the  wood  was  admissible  though  the  witnesses  did 
not  see  the  accident.     Id. 

7.  Examination  of  a  plaintiff  by  physicians  appointed  by  the  court  being 
a  matter  subject  to  consent  of  plaintiff,  he  may  terminate  such  examination 
before  it  Is  concluded.     Id. 

8.  Where  in  an  action  for  personal  injury  plaintiff's  physical  condition 
prior  to  the  injury  became  a  material  inquiry,  it  was  proper  to  show  that  at 
the  time  of  the  Injury  he  was  receiving  a  Federal  pension  granted  on  the 
ground  of  debility.    Hawkins  v.  Railway,  633. 

9.  In  an  action  for  personal  injury  where  the  petition  alleged  many  in- 
juries, some  of  which  were  not  proven,  it  was  not  reversible  error  fbr  the 
court  to  charge  that  if  plaintiff  was  injured  as  alleged  in  whole  or  in  part, 
the  verdict  should  be  in  her  favor, — the  effect  of  other  paragraphs  of  the 
charge  limiting  the  recovery  to  only  such  injuries  as  were  shown  by  the  evi- 
dence.    Railway  v.  Kennedy,  646. 

10.  Verdict  sustained  for  injuries  received  by  a  passenger  who,  in  stepping 
aside  to  answer  a  call  of  nature,  fell  from  the  platform  of  an  unlighted  depot 
at  night.    Id. 

11.  One  who  was  employed  to  make  an  excavation  underneath  a  building 
for  the  purpose  of  being  used  as  a  cellar  the  method  being  to  tunnel  through 
for  a  distance  and  knock  down  the  overhanging  rocks  with  a  sledgehammer, 
is  held  to  have  assumed  the  risk  of  Injury  from  flailing  rock  and  is  thereby 
precluded  from  recovering.    Hlghtower  v.  Gray,  674. 

Photograph. 
Of  crossing  where  the  injury  occurred — taken  "ex  parte."     See  Evidence,  3. 

Physical   Examination. 

See  Personal  Injury,  7. 


Pleading. 

Filing  trial   amendment— discretion   of  court.     See   Amendment    1. 

An  equitable  lien  must  be  pleaded.    See  Bank,  2. 

In  the  alternative — for  death  or  injury  only.     See  Deposition,  1. 

Of  payments,  without  specifying.     See  Ufe  Insurance.  3. 
^  Of  personal  injuries — specification.     See  Personal  Injury,  5. 

Of  authority  of  agent  to  employ  subagent.     See  Principal  and  Agent,  2. 

Of  negligence  in  not  delivering  message.     See  Telegraphs,  1. 

Withdrawing    supplemental    petition    as    eliminating    issues    raised    by    it. 

See  Contract,  7. 

'^  1.    Plaintiffs   made   themselves   parties   plaintiff   upon   the   death   of  their 

f  father,   who   had   brought   suit   for   personal   injuries   alleged   to   have   been 

^  caused   by  deAendant's  negligence,    and   also   asked   damages   for  his    death, 

which  they  alleged  was  due  to  his  injuries.     Upon  the  court's  sustaining  a 

*  demurrer  to  that  part  of  the  petition  which  claimed  the  damages  deceased 

4  might   have   recovered,   plaintiffs   amended   alleging  that   it   was   impossible 

(^  to  tell   whether  deceased   died  from   his   Injuries   or   some   other  cause,  and 

sought  to  recover  on  the  action  as  originally  brought  and  in  the  alternative 

sf.  for  damages  by  reason  of  his  death  if  It  was  found  that  he  died  from  his 

Ei<  injuries.      Held,    such   pleading   was   not   a   misjoinder   of   causes    of  action. 

Railway  v.  Hengst,  217. 
;t)^  2.     Petition  held  to  sufficiently  describe  the  injuries  to  plaintiffs  person  and 

rf^  the  acts  of  fraud  relied  on  to  set  aside  a  previous  accord  and  satisfaction 

^'  36  Civ.— 46. 
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Pleading — continued. 

thereof,  as  againat  special  demurrer  on  acoeunt  of  Indefinlteness.  Ball- 
way  V.  Shuford,  261. 

8.  Plea  setting  up  warranty  on  scUe  Of  the  value  ol9  the. property  sold  in 
a  definite  sum,  held  to  state  a  cause  of  action.     Publishing  Co.  v.  H1U«  SS5. 

4.  A  petition  averred  substantially  that  plaintiff  agreed  with  defendant 
that  the  latter  should  advance  or  loan  him  money  with  which  to  purchaae 
from^  a  third  person  property,  originally  plaintiff's  homestead  but  which  had 
been  sold  for  taxes,  defendant  to  take  a  deed  In  his  own  name  as  security 
and  plaintiff  to  repay  in  small  installments  not  specified.  The  transaction 
did  not  assume  the  form  of  a  technical  loan  secured  by  mortgage  because 
defendant's  attorney  feared  the  homestead  question,  plaintiff  being  then  stm 
in  possession.  Such  pleading  was  sufficient  to  support  an  action  to  recover 
the  land,  plaintiff  having  been  ousted,  and  evidence  was  not  variant  from 
the  pleading  although  it  failed  to  show  any  definite  agreement  as  to  amount 
of  installments  or  time  of  payment.    Lucia  v.  Adams,  454. 

Pleading  and  Charge. 

Charge  must  be  authorized  by  the  pleadings.  See  Negligence,  9,  12;  Over- 
flow, 9;  Chai^:e,  6,  18,  19. 

Pleading  and  Judgment. 

1.  Where  in  an  action  for  the  conversion  of  an  Insurance  policy  for  |120f 
plaintiff  prayed  "for  his  damage  for  the  conversion  of  said  policy,  to  wit, 
11200,  for  costs  of  suit,  and  for  general  relief,"  a  Judgment  for  the  amount 
of  the  policy,  $1200,  together  with  legal  interest  thereon  from  the  date  of  the 
conversion,  was  not,  as  to  such  interest,  warranted  by  the  pleading.  Bank 
V.  Cleland,  478. 

2.  Where  plaintiff's  original  petition  asked  for  the  possession  of  a  policy, 
or  its  value,  and  by  an  amended  petition  he  charged  its  conversion,  and  on 
the  day  the  amended  petition  was  filed  defendant  tendered  the  policy  to 
plaintiff,  but  the  record  did  not  show  whether  this  was  before  or  after  the 
filing,  it  will  be  presumed  on  appeal  in  favor  of  the  judgment  that  it  waM 
after  the  filing,  and  it  is  therefore  held  of  no  avail.    Id. 

Pledge. 
Of  note  as  collateral.     See  Note,  3. 

Policeman. 
Term  of  office,  wrongful  discharge,  pay,  etc.     See  City  Charter,  1-3. 

Police  Power. 

Applying  statutory  penalty,  for  failure  to  fiurnish  cars,  to  interstate  ship- 
ment.    See  Interstate  Commerce. 

Possession. 

See  Community  Property,  2. 

Power  of  Attorney. 

Although  an  instrument  recited  a  valuable  consideration,  transferred  all 
power  on  the  part  of  the  owner  of  land  to  his  attorney  and  declared  that 
such  power  was  irrevocable,  nevertheless  such  instrument  is  held  to  be  a 
mere  power  of  attorney  and  not  an  absolute  conveyance  where  the  acts  of  the 
attorney,  the  grantor  and  those  who  purchased  from  the  grantor  with  full 
knowledge  of  the  existence  of  such  instrument  indicate  that  they  so  re- 
garded it.     Angler  v.  Bocock,  243. 

Practice  on  Appeal. 

Objections  to  be  raised  below,  in  suit  to  vacate  a  Judgment.  See  Foreign 
Corporation,  5. 

Misjoinder  not  objected  to  below.     See  Misjoinder  of  Causes. 

Presumptions  in  favor  of  the  Judgment  below.  See  Pleading  and  Judg- 
ment, 2. 

See  also,  Affirmance  on  Certificate;  Appeal:  Assignment  of  Error;  Briefi; 
New  Trial;   Statement  of*  Facts;  Transcript;  Writ  of  Error. 

1.  Although  a  motion  for  new  trial  filed  more  than  two  days  after  dis- 
missal of  plaintiff's  cause  was  entertained  and  overruled,  the  appellate  ooort 
may  nevertheless  affirm  the  Judgment  of  dismissal  on  an  insufficient  show- 
ing of  reason  for  the  delay  without  passing  on  the  questions  raised.  F&nt  v. 
Jones,   138. 
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Praotieo  on  Appeals-continued. 

2.  A  delay  of  over  six  months  after  rendition  of  judgment  in  filing  a  i>eti- 
tion  for  writ  of  error,  and  a  further  delay  of  thirteen  months  In  issuing 
citation,  was  gross  laches  sufficient  to  authoriee  a  dismissal  of  the  writ,  no 
sufficient  excuse  for  the  delay  being  shown.  Swilley  v.  Watson,  683. 

Practice  in  Trial  Court. 

See  Argument  of  Counsel;  Admission;  Dismissal;  New  Trial. 

Permitting  trial  amendments   ckfter  some  evidence  has  been   offered  is  a 

matter  addressed  to  the  discretion  of  the  trial  court.    Railway  v.  Hengat,  217. 

/■ 

Prayer. 

Damages  claimed  beyond  jurisdictional  limit;  prayer  for  amount  within 
limit.    See  Jurisdiction,  2,  8. 

Proaumptions. 

"Of  negligence  from  loss  of  goods.     See  Carriers  of  Freight,  8. 
Of  injury  to  goods  against  last  carrier.    See  Carriers  of  Freight,  14. 
Of  continuance  of  marital  relation.     See  Community  Property,  4. 
Of  fraud.     See  Conveyance  in  Fraud  of  Creditors,  1. 

That  a  person  is  of  ordinary  health  and  strength.  See  Measure  of  Dam* 
ages,  2. 

In  favor  of  Judgment  below.     See  Pleading  and  Judgment,  2. 
See  also,  Principal  and  Agent,  1. 

Principal  and  Agent. 

1.  Where  an  agent  employed  to  sell  land  situated  in  this  State  is  a  resident 
of  ajiother  State,  It  is  a  fair  presumption  that  a  sale  by  a  subagent  is  con- 
templated and  the  principal  is  bound  for  his  compensation.  Fastland  ▼. 
Maney,  147. 

2.  Allegations  in  a  petition  that  an  agent  employed  to  sell  land  was  a  non- 
resident, and  the  subagent  a  resident  of  the  county  In  which  the  land  lay, 
were  sufficient  to  admit  proof  of  the  authority  of  the  agent  to  employ  a  sub- 
agent.  Id. 

3.  Evidence  held  insufficient  to  show  agency  and,  therefore,  no  authority 
of  the  alleged  agent  to  employ  a  subagent.    Id. 

4.  Letters  of  an  agent  to  a  subagent  should  not  be  admitted  in  evidence  to 
show  his  agency,  in  the  absence  of  other  proof,  being  an  attempt  to  prove 
agency  by  the  antecedent  declarations  of  the  agent.    Id. 

5.  Where  there  was  evidence  to  the  effect  that  the  agent  of  defendant, 
through  whom  plaintiff  purchased  the  property  In  question,  was  a  traveling 
salesman  with  limited  powers,  it  was  error  for  the  court  to  permit  plaintiff 
to  prove  by  the  declarations  ol!  such  agent  that  he  was  State  agent  for  the 
defendant,  the  rule  being  that  the  power  of  an  agent  can  no  more  be  extended 
than  it  can  be  created  by  his  own  declarations.  Aultman  Co.  v.  Capple- 
man,  523. 

Probate  Court. 
Jurisdiction  in  partition.  See  Homestead,  1. 
See  also.  Administration;  Jurisdiction,  1,  4. 

Profits. 
Loss  of.  allowed  as  damages.     See  Building  Contract,  2;   Damages,  9. 

Prohibition. 
See  Liquor  Dealer;   Local  Option. 

Promissory  Notes. 

See  Notes. 

Propositions. 

Necessary  in  the  briefs.     See  Assignment  of  Error,  2. 

Proximate  Causes 

See  Charge,  28;  Master  and  Servant,  6. 

1.  A  requested  charge  was  properly  refused  which  instructed  a  verdict  for 
defendant  if  the  Jury  should  believe  that  the  fact  of  the  bottom  rung  of  a 
ladder  being  gone  was  the  proximate  cause  of  plaintifTs  injuries,  which  were 
received  while  attempting  to  lift  himself  to  the  second  rung  by  grasping  the 
top  one,  which  pulled  loose,  since,  although  the  absence  of  the  bottom  rung) 
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may  have  been  a  proximate  cause  of  the  accident,  yet  the  proximate  and 
responsible  cause  may,  also,  have  been  the  deflective  fastening  of  the  top 
tnng  which  pulled  loose.    Railway  v.  Ryan,  190. 

2.  A  requested  charge  that,  in  order  to  find  for  plaintiffs,  the  jury  must 
believe  that  the  deceased  did  not  die  from  heart  failure  or  a  stroke  of  apo- 
plexy, but  that  defendant's  negligence  was  the  proximate  cause  of  his  death, 
was  properly  refused  where  the  main  charge  required  the  Jury  to  find  affirm- 
atively, as  a  condition  precedent  to  a  recovery  by  plaintiffs,  that  death  was 
proximately  caused  by  injuries  received  by  deceased  as  alleged  in  plain- 
tiff's petition.     Railway  v.  Burke,  222. 

3.  Habitual  negligence  of  the  carrier  in  transporting  cattle  resulting  in 
Injury  to  them  is  no  defense,  nor  is  negligence  on  the  part  of  the  shipper 
as  to  their  condition  unless  it  proximately  contributed  to  the  injury.  Rail- 
way V.  Alexander,  297. 

4.  Where  plaintiff  bought  a  first-class  railroad  ticket,  but  was  compelled  to 
ride  on  a  mixed  train,  no  other  kind  being  run  on  that  road,  which  fact  was 
well  known  to  him,  and  he  was  injured  by  reason  of  stepping  on  a  banana 
peel  and  a  lurch  of  the  car  occurring  at  the  same  instant,  the  failure  of  the 
road  to  run  trains  for  passengers  exclusively  was  not  the  proximate  cause 
of  plaintiff's  injury.    Railway  v.  Gragg,  102. 

Public  Lands. 

See  School  Lands. 

T^e  Act  of»  July  14,  1879,  and  amendment  of  March  11,  1881.  reserving 
public  lands  in  certain  counties  from  location,  was  of  such  doubtful  applica- 
tion to  Hutchison  County  (not  named  in  said  act  unless  by  the  name 
"Hutchins")  that  the  construction  of  those  acts  by  the  Land  Office,  under 
advice  of  the  Attorney- General,  as  not  applying  to  Hutchison  County  should 
be  followed  by  the  courts  and  locations  of  land  therein  on  the  faith  of  such 
ruling  sustained.  State  v.  Gunter,  381. 

Public  Policy. 
As  forbidding  enforcement  of  law  of  another  State.     See  Contract,  2. 

Purchaser  Pendente  Lite. 
See  Will,  5. 

Railroads. 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Cattle  Shipment;  Con- 
demnation of  Land;  Injury  to  Trespasser;  Interstate  Commerce;  Killing 
Live  Stock;  Overflow;   Pajssenger;  Right  of  Way. 

Limiting  liability — interstate  shipment.     See  Contract,  8. 

Granting  lumber  company  trackage  rights  over  switches — liability  for  col- 
lision.   See  Contract,  6. 

1.  In  an  action  by  parents  for  the  killing  of  their  son  by  a  brakeman  on  a 
freight  train,  the  son  being  a  trespasser  thereon,  and  for  mental  angrulsh  re- 
sulting from  the  mutilation  of  his  body,  which  was  thrown  by  the  brakeman 
under  the  wheels  of  the  train,  the  court  held  the  evidence  insufficient  to  bind 
the  defendant  railway  company  for  the  killing  of  the  son  and  Instructed  to 
that  effect,  but  submitted  the  question  as  to  liability  for  mutilating  the 
body.  Held,  that  such  mutilation  of  the  body,  done  to  conceal  the  crime, 
was  so  intimately  connected  with  the  wrongful  act  of  killing  that  It  can  not 
be  considered  as  a  separate  cause  of  action,  and  the  court  erred  in  so  sub- 
mitting it.     Railway  v.  Bowen.  165. 

2.  There  being  evidence  that  brakemen  customarily  ejected  passengers 
from  freight  trains,  though  that  duty  was  delegated  to  conductors  by  the 
rules  ofi  the  company,  the  court  should  have  submitted  to  the  jury  the  ques- 
tions whether  or  not,  under  the  evidence,  the  brakeman  was  attempting  to 
eject  the  son  and  had  authority  to  perform  that  duty.    Id. 

3.  Where  a  servant  has  authority  to  do  a  certain  thing  and  in  attempting 
to  do  it  he  does  wrong,  the  master  is  Uable  for  the  wrong;  but  if  the  servant 
is  not  acting  within  the  scope  of  his  authority  nor  in  the  master's  Interests, 
the  master  is  not  liable.     Id. 

4.  Where  a  railroad  company  builds  for  a  grain  company  a  spur  track  to 
and  Into  an  elevator  building,  but  the  grain  company  owns  and  controls  the 
track  and  the  railway  company  has  no  connection  with  It  other  than  build- 
ing it,  the  railroad  company  is  not  liable  for  an  injury  to  an  employe  of  the 
grain  company  resulting  from  his  being  struck  on  the  track  by  a  moving  car 
-within  the  elevator  building.     Sauls  v.  Railway,  155. 

6.     Application  to  a  railway  agent  to  furnish  cars  held  to  be  a  sufficient 
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compliance  by  the  shipper  with  article  4497.  Revised  Statutes.     Railway  v. 
Mayes,  606. 

6.  Pleading  and  evidence  held  to  Justify  submission  of  Issue  as  to  liability 
of  railway  for  delay  In  receiving-  and  shipping  cattle.  Id. 

7.  Article  4426.  Revised  Statutes,  requires  a  railway  company  laying  its 
tracks  In  the  street  to  restore  It  to  such  condition  as  not  to  unnecessarily 
Impair  its  usefulness,  not  merely  to  exercise  due  care  to  that  end;  and  a 
charge  holding  it  liable  for  failure  to  keep  such  track  in  reasonably  safe 
condition  for  those  using  the  street  was  not  erroneous  In  making  such  duty 
absolute.     Railway  v.  Haddox,  385. 

8.  The  requirement  of  article  4426,  Revised  Statutes,  that  the  street  be 
restored  to  such  condition  as  not  unnecessarily  to  impair  its  usefulness 
applies  to  railways  laid  along  a  street  as  well  as  to  street  crossings.     Id. 

•9.  Where  the  operatives  fail  to  keep  a  proper  lookout  to  discover  persons 
on  the  track  the  railway  would  be  liable  to  any  person  injured  by  such  neg- 
ligence who  was  not  guilty  of  contributory  negligence.  Such  liability  would 
extend  to  injury  to  a  trespasser  upon  the  track,  where  such  trespasser  was 
a  child;  and  the  right  to  recover  Is  not  confined  to  cases  of  negligence  after 
discovery  of  the  perilous  position  of  such  trespasser.    Railway  v.  Bolton,  87. 

Right  of  Way. 

Conveyance  of  land  for,  carrying  only  same  rights  as  a  condemnation.  See 
Right  of  Way,  1,    2. 

10.  The  construction  of  shops  and  switching  yards  upon  land  adjacent  to 
the  home  of  another  and  over  which  the  railway  has  acquired  only  a  right 
of  way  for  its  main  and  side  tracks,  whether  considered  as  a  private  nuis- 
ance or  a  public  use,  gave  a  right  of  action  Itor  the  depreciation  in  the  value 
of  such  adjacent  property  by  such  additional  use,  and  also  for  the  personal 
Inconvenience  occasioned  to  the  owner  and  his  family  by  the  noise,  vibra- 
tion, gases,  smoke,  etc.    Railway  v.  Anderson,  121. 

11.  A  railway  company  in  contracting  with  reference  to  a  private  gate  in 
its  right  of  way  fence  and  for  Immunity  from  damage  resulting  from  the 
land  owner  allowing  the  gate  to  get  out  of  repair.  Is  not  contracting  In  its 
capacity  as  a  common  carrier,  and  such  contract  is  valid.  Railway  v. 
Owens,  45. 

12.  In  an  action  for  damages  caused  by  the  construction  of  a  railroad 
across  plaintiff's  land  in  such  manner  as  to  cut  off  access  to  adjoining  streets, 
and  there  was  evidence  as  to  what  would  be  the  cost  of  building  a  road  out 
from  plaintifTs  property  to  connect  with  other  highways,  the  court  did  not  err 
In  instructing  the  Jury  to  merely  consider  such  evidence  in  determining  the 
value  ofl  the  land,  since  the  difference  In  the  value  of  the  land  Just  before 
and  Just  after  such  construction  was  the  measure  of  the  damages,  and  not 
the  cost  of  such  road  to  connect  with  other  highways.    Railway  v.  Hughes,  473. 

Operation  and  Injury  to  Employes. 

Ordinance  regulating  speed  of  trains — ^reasonableness.  See  City  Ordi- 
nance, 1. 

Damages  from  delayed  train.     See  Measure  of  Damages,    1. 

13.  In  suit  by  an  injured  railway  employe  for  discharging  him  from  the 
company's  hospital  before  •  recovery,  in  violation  of  an  undertaking  to  fur- 
nish him  medical  attention,  a  charge  permitting  him  to  recover  for  time 
lost  "caused  by  such  injury"  was  erroneous;  "injury"  In  its  natural  sense 
would  be  taken  as  the  wound  to  the  foot,  and  not  the  denial  of  surgical  treat- 
ment which,  alone,  was  complained  of.     Railway  v.  Logan,  .279. 

14.  An  action  for  damages  for  refusing  plaintiff  medical  treatment  con- 
tracted for  does  not  involve  or  call  for  a  charge  on  the  degree  of  care 
required  In  furnishing  such  treatment.     Id. 

Railroad  Crossings. 

See  Negligence,  14. 

15.  In  an  action  for  personal  Injuries  caused  by  plaintiff  being  struck  by  a 
train  at  a  street  crossing,  it  was  error  for  the  court's  charge  to  make  the 
question  of  whether  defendant's  servants  operating  the  train  were  guilty  of 
negligence  in  falling  to  sound  the  bell  while  approaching  the  crossing  de- 
pendent on  whether  or  not  a  person  of  ordinary  prudence  in  charge  of  the 
train  would  have  given  such  warning  signal  in  approaching  the  crossing. 
Hawkins  v.  Railway,  633. 

16.  The  court  erred  in  refusing  to  charge  that  it  was  the  duty  of  the  de- 
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fendant  company  to  have  its  engine  equipped  with  a  bell  of  at  least  thirty 
pounds  weight,  and  to  have  it  rung  at  a  distance  of  eighty  rods  from  the 
crossing  and  kept  ringing  until  the  crossing  was  passed,  and  that  a  failure 
to  do  this  was  negligence.    Id. 

17.  Failure  of  a  person  to  look  and  listen  before  going  upon  a  railroad 
track  constitutes  negligence  per  se  only  when,  from  all  the  circumstances, 
the  failure  to  look  and  listen  is  so  clearly  opposed  to  the  dictates  of  pru- 
dence that  all  reasonable  minds  must  agree  that  it  shows  a  want  of  ordinary 
care.     Frugia  v.  Railway,  648. 

18.  When  the  engine  which  struck  deceased  was  being  run  at  a  higher 
rate  of  speed  than  the  ordinances  of  the  city  permitted,  and  the  bell  was  not 
kept  ringing  nor  any  headlight  burning  (the  accident  occurring  at  night), 
it  was  a  question  for  the  jury  whether  deceased  was  guilty  of  contributory 
negligence  in  failing  to  look  and  listen  before  going  on  the  railroad  track.    Id. 

Killing  Live  Stock. 

19.  Where  the  railway  company  had  put  a  gate  in  it^  right  of  way  fence 
for  plaintifTs  use  alone;  and  under  an  agreement  that  he  was  to  keep  it  closed 
and  in  repair,  and  there  was  evidence  to  the  effect  that  plaintiff's  mule, 
killed  on  the  track,  may  have  entered  on  the  right  ofi  way  either  through 
a  defect  In  the  fence  or  through  the  gate,  left  open  and  out  of  repair,  it 
was  error  for  the  charge  to  make  the  company  liable  if  the  mule  entered 
through  the  gate  by  reason  of  want  of  repairs.     Railway  v.  Owens,   54. 

20.  Where  plaintiff's  mules  escaped  from  its  corral  in  a  county  where  the 
stock  law  prohibited  such  animals  from  running  at  large,  and  entered  upon 
defendant's  right  of  way  at  a  public  place  where  the  right  of  way  was  not 
required  to  be  fenced,  and  wandered  along  It  for  nearly  a  mile  and  across 
the  line  of  an  adjoining  county  and  were  there  struck  and  killed  by  a  train, 
the  engineer  of  which  used  all  means  to  stop  it  after  seeing  the  mulec^  the 
defendant  road  was  not  liable  therefore.     Railway  v.  Brick  Works,  368. 

21.  The  defendant's  failure  to  provide  cattle  guards  across  its  track  at  the 
county  line  was  not  such  negligence  as  to  render  it  liable,  since  it  could  not 
have  reasonably  expected  that  stock  would  come  on  its  track  in  a  county 
where  the  law  prohibited  their  running  at  large.    Id. 

Connecting  Lines. 

Presumption  that  Injury  occurred  on  last  line.  See  Carriers  of  Freight, 
2.  3. 

Road  limiting  liability  to  its  own  line.     See  Carriers  of  FY^ight.  18. 

Through  bill  of  lading  as  evidence  against  the  other  lines.  See  Carriers  of 
lYeight,   15. 

See  also,  Cattle  Shipment,  5,  7. 

22.  Where  cattle  were  shipped  over  connecting  lines,  and  after  they  had 
passed  from  the  initial  line  to  a  connecting  line  the  owner  requested  the 
initial  line  to  have  their  destination  changed  and  it  promptly  notified  the 
ofllclals  of  the  connecting  line,  but  through  their  negligence  the  change  was 
not  made,  the  initial  line  was  not  responsible  for  such  negligence  nor  a 
Joint  wrongdoer  in  relation  to  it.    Railway  v.  Cauble,  289. 

Recording. 
Lien  g09d  between  parties  without.     See  Lien,  1. 

Release. 
Of  mortgage.     See   Sequestration,   1. 
Of  city's  liability  by  Legislature.     See  Street  Improvement,  1. 

Release  of  Damages. 

1.  Evidence  considered  and  held  to  support  conclusion  that  a  release  of 
damages  by  an  injured  railway  passenger  was  procured  by  fraud  and  false 
representations  through  conspiracy  between  the  company's  physician  and  its 
claim  agent.    Railway  v.  Shuford,  251. 

2.  Verdict  held  to  support  a  recovery  of  damages  notwithstanding  a  previ- 
ous settlement  and  release  thereof  which  was  attacked  for  fraud,  though  not 
specifically  finding  for  the  cancellation  of  that  contract,  in  view  of  the  form 
of  instructions  and  verdict,  under  which  the  consideration  previously  paid 
was  deducted  from  the  amount  of  damages  assessed.    Id. 

3.  One  suing  for  damages  and  attacking  as  fraudulent  a  release  thereof 
previously  made  is  not  bound  to  bring  into  court  the  money  previously  paid, 
the  defendant's  rights  being  protected  by  allowing  such  payment  as  a  credit 
on  the  amount  of  damages  assessed.    Id. 
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Religious  Society. 

1.  Whenever  in  an  independent  religtous  society  havlngr  a  congregational 
form  of  government  a  schism  occurs  at  a  regular  meeting,  the  right  to  the 
use  and  possession  of  the  church  property  depends  upon  which  faction  had 
a  majority  present  and  acting  at  the  time  of  the  schism,  and  a  charge  in- 
structing a  verdict  for  plaintiffs  if  a  motion  to  adjourn  such  meeting  was 
put  and  carried  and  no  appeal  tcdcen  from  the  decision  of  the  presiding  officer 
or  division  asked  for,  unless  fraud  on  the  part  of  the  presiding  officer  in 
announcing  the  ayes  in  the  majority  appeared,  held  to  properly  present  the 
issues  Involved,  the  evidence  showing  such  method  of  adjournment  to  be  in 
accordance  with  a  set  of  rules  adopted  by  the  church  to  govern  in  parlia- 
mentary matters.    Oipson  v.  Morris,  693. 

2.  Where  the  question  of  the  right  to  the  use  and  control  of  church 
property  depends  upon  which  ot  two  opposing  factions  had  a  majority  at  the 
meeting  at  which  the  dissension  arose,  testimony  of  a  witness  stating  how 
many  persons  were  present  was  admissible;  but  a  list  of  all  members  belong- 
ing to  the  church  who  were  allied  with  one  faction  but  all  of  whom  were  not 
present  at  the  meeting  was  inadmissible.    Id. 

3.  Whenever  a  presiding  officer  declares  the  result  of  an  aye  and  nay  vote 
It  will  be  held  In  the  courts  as  conclusive  of  the  declaration  of  the  body 
over  which  he  is  presiding,  in  the  absence  of  a  resort  to  the  rules  adopted 
or  customarily  used  in  setting  aside  such  declarations.    Id. 

RMMalnde  rm  an* 

Right  of,  and  of  holder  of  life  interest  in  insurance  on  property  burned. 
See  Fire  Insurance,  5. 

Remittitur. 
See  Argument  of  Counsel,  6;  Nuisance,  3;  Verdict,  8. 

Rents. 
See  Independent  Executrix;  Statute  of  Fraiidg»  2. 

Repudiation. 
See  Statute  of  Fra«d0»  2. 

Res  Judieata, 
See  SherlfTs  Sale»  1. 

Rescission. 

See  Breach  of  Warranty,  1;  Contract,  1. 

Rsstrretion  of  AlienaAiorib 
See  Will,  9. 

Return  of  Artiole. 
Where  required  by  the  contract.    See  Breach  of  Warranty,  1. 

Right  of  Way. 

See  Condemnation  of  Liand;  Deed,  1,  2. 

Killing  stock  on,  where  stock  law  is  in  force.     See  Killing  Stock,  1. 

1.  A  mere  conveyance  of  right  of  way  for  a  railroad  over  the  grantor's 
land  carries  only  such  rights  as  would  be  required  by  condemnation  under 
article  4445,  Revised  Statutes,  and  authorizes  the  construction  thereon  of 
main  and  necessary  side  track,  but  not  of  machine  or  repair  shops  or  switch- 
ing yards.    Railway  v.  Anderson,  121. 

2.  Circumstances  attending  conveyance  of  right  of  way  held  to  strengthen 
the  presumption  that  it  conveyed  no  right  to  construct  buildings  or  switch- 
ing grounds.     Id. 

3.  The  construction  of  shops  and  switching  yards  upon  land  adjacent  to 
the  home  of  another  and  over  which  the  railway  has  acquired  only  a  right 
of  way  for  its  main  and  side  tracks,  whether  considered  as  a  private  nuis- 
ance or  a  public  use,  gave  a  right  of  action  for  the  depreciation  in  the  value 
of  such  adjacent  property  by  such  additional  use,  and  also  for  the  personal 
inconvenience  occasioned  to  the  owner  and  his  DSmUy  by  the  noise,  vibra- 
tion, gases,  smoke,  etc.     Id. 

Riparian   Right. 
See  Irrigation,  1,  6. 
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Sale. 

Commissions  on,  allowed.     See  Administratrix,  2. 

By  an  insolvent.    See  Bankruptcy,  2. 

Of  homestead,  exemption  of  proceeds  for  six  months.  See  Homestead,  It. 

School  Land. 

1.  A  lessee  of  school  lands,  holding:  a  two-year  lease,  paid  into  the  treasury 
the  amount  of  the  second  year's  rent  before  the  expiration  of  the  sixty  days 
allowed  him  in  which  to  pay,  but  with  the  intention  that  the  present  lease 
should  be  canceled  and  this  payment  should  apply  on  a  new  five-year  lease* 
to  which  the  commissioner  agreed  and  gave  a  new  lease.  Held,  that  neither 
the  lessee  nor  the  commissioner  could  abandon  the  original  contract  with 
the  State  and  the  rent  being  paid  before  the  expiration  of  the  old  lease 
should  be  applied  to  it  and  the  new  lease  was  consequently  void.  Thomp- 
son V.  Lynn,  76.  # 

2.  In  an  action  involving  the  title  to  school  lands  wherein  it  was  an  issue 
as  to  whether  the  testatrix  of  one  of  the  defendants  was  an  actual  settler 
on  her  home  section  tract  of  the  lands  or  lived  in  a  house  on  the  home  sec- 
tion of  another  party,  it  was  error  for  the  cdurt  to  permit  plaintiffs  to  put 
in  evidence  the  testimony  of  a  witness  giving  statements  made  to  him  by 
another  person  tending  to  show  that  such  testatrix  resided  elsewhere  than 
on  her  home  section  tract.    Bell  v.  Bates,  233. 

3.  A  charge  that  defendant's  testatrix  must  have  been  not  only  an  actual 
settler  in  good  Aaith  upon  her  home  section,  but  must  have  been  residing 
thereon  at  the  time  of  her  application  to  purchase  the  additional  lands  in 
controversy,  held  to  be  probably  misleading  where  there  was  evidence  that, 
during  her  occupancy  of  the  home  section,  she  was  at  times  absent  there- 
from.   Id. 

4.  A  new  lease,  made  by  the  Commissioner  of  the  General  Land  Office,  of 
school  land  already  held  by  the  same  tenant  under  a  valid  lease  on  which 
there  had  been  no  default  authorizing  its  cancellation  was  unauthorized 
and  void.    Jones  v.  Lohman,  418. 

5.  The  courts  will  follow  the  construction  given  by  the  General  Land  Office 
to  its  leases  of  school  land,  holding  that  the  day  of  their  execution  is  ex- 
cluded from  the  computation  in  determining  when  they  expire.     Id, 

6.  A  lease  of  school  land  on  November  15,  1897,  for  five  years,  expired  at 
midnight  of  November  15,  1902.    Id. 

7.  Where  a  lease  of  school  land  did  not  expire  till  midnight  of  the  day  on 
which  application  to  purchase  the  land  was  filed,  the  application  was  prema- 
ture, and  the  land  could  not  be  awarded  to  the  applicant  by  the  Land  Com- 
missioner where,  before  he  acted  on  the  sale  and  after  the  lease  had  expired, 
another  had  applied  to  purchase  it.     Id. 

8.  In  an  action  ofi  trespass  to  try  title  to  school  land  awarded  by  the  Land 
Commissioner  to  defendant  as  additional  land  upon  an  application  of  the 
same  date  as  plaintiffs,  but  filed  in  the  Land  Office  one  day  later  than  plain- 
tiff's, the  evidence  is  considered  and  held  to  require,  the  verdict  having  been 
for  defendant,  that  plaintiff's  motion  for  new  trial  should  have  been  granted. 
Coody  V.  Harris,  465. 

School  Trustees. 
Election  of.    See  Elections. 

Seal. 
;  Citation  without  clerk's  seal.    See  Judgment,  7. 

Sequestration. 

Evidence  considered  and  held  insufficient  to  show  a  release  of  a  duly 
recorded  mortgage  given  on  a  horse  to  secure  certain  debts,  so  as  to  render 
the  creditor  liable  to  one  purchasing  from  the  mortgagor,  for  seizure  of  the 
animal  under  writ  of  sequestration.     Smith  v.  Bean,  623. 

Service. 

Upon  "a  local  agent."    See  Foreign  Corporation,  1. 

Settlement. 
Of  debt     See  Contract  of  Settlement. 

Sheriffs   Return. 
Failure  of,  to  show  date  of  service.     See  Judgment,  6. 
A  Judgment  debtor  may  contradict  an  officer's  return  upon  the  notice  oi 
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sale  by  testimony  that  he  was  never  served  where  the  action  is  a  direct 
attaclc  upon  the  return,  but  not  in  a  collateral  proceeding.  Moore  v.  Snow- 
ball. 496. 

Sheriffs  Sale. 

An  adverse  Judgment  rendered  against  a  plaintift,  In  an  action  to  re- 
cover land  sold  under  Judgment  for  taxes,  on  the  ground  that  it  was  void 
tor  want  of  citation  and  because  the  property,  part  of  which  was  homestead, 
was  sold  in  bulk  does  not  preclude  the  plaintiff  from  thereafter  maintaining, 
in  the  nature  of  a  bill  in  equity,  suit  to  set  aside  the  sherifTs  deed  on  ac- 
count of  irregularities  in  the  sale  and  the  grossly  inadequate  price  paid  for 
the  property.    Moore  v.  Snowball,  496. 

Special  Verdict. 

Held  uncertain.    See  Damage,  10. 

Court  assessing  unliquidated  damages  where  not  found  by  the  verdict. 
See  Damages,  8. 

Stale  Demand. 
Does  not  apply  against  equitable  title,  when.     See  Trespass  to  Try  Title. 

Statement. 

Required  in  the  briefs.     See  Briefs. 

Statement  of  Facts. 

An  agreement  of  facts  incorporated  in  the  record  on  appeal,  signed  by 
counsel  but  not  signed  or  approved  by  the  Judge,  and  not  showing  whether 
other  facts  were  introduced  in  evidence,  can  not  be  regarded  as  a  statement 
of  facts,  nor  as  an  agreed  case  under  article  1414,  Revised  Statutes.  Stone 
V.   McClelland,   364. 

Statute  of  Frauds. 

1.  An  oral  agreement  to  lend  money  for  the  purchase  of  property,  the 
lender  to  take  a  deed  as  security  and  the  borrower  to  repay  the  money  in 
small  installments,  was  not  void  under  the  statute  of  frauds,  since  the  trans- 
action amounted  to  an  express  trust  In  land  which  can  be  created  by  parol. 
Lucia  V.  Adams,  454. 

2.  Where  defendant  repudiated  an  oral  agreement  to  loan  plaintiff  money 
with  which  to  purchase  property,  defendant  to  take  a  deed  as  security,  and 
ousted  plaintiff,  claiming  the  property  for  himself  under  the  deed,  he  is 
liable  to  plalntift  for  the  rental  value  during  such  ouster  and  can  not  re- 
cover for  money  expended  for  an  abstract  of  title  and  advice  of  attorney 
in  the  absence  of  a  showing  that  plaintiff  assumed  such  expenses.     Id. 

Statutory  Construction. 

See  Statutes  Cited  and  Construed. 

Service  upon  "any  local  agent."     See  Foreign  Corporation,   1. 
Provision   for   service   upon   State   Insurance   Commissioner.     See   Foreign 
Corporation,  3. 

1.  The  adoption  or  re-enactment  of  a  statute  which  has  received  Judicial 
construction  is  presumed  to  enact  it  with  the  construction  so  placed  upon  It. 
Supreme  Council  v.  Anderson,  615. 

2.  Elections  are  under  the  control  of  the  political  power  of  the  State,  and 
the  proceeding  provided  by  the  statutes  (Rev.  Stats.,  art.  3397;  Act  of  April 
16,  1895)  for  contesting  their  results  is  neither  a  civil  suit  nor  a  criminal 
action,  maintainable  under  the  general  law  or  equity  Jurisdiction  of»  the 
courts,  but  a  political  proceeding  committed  by  the  Legislature  to  the  court 
as  a  special  tribunal,  which  can  not  exercise  such  powers  by  a  suit  for  in- 
junction; nor  could  it  in  an  injunction  suit  maintained  under  its  general 
Jurisdiction  apply  the  remedies  provided  for  the  case  of  a  statutory  con- 
test.    Robinson  v.  Wlngate,  65. 

3.  The  failure  to  record  a  Hen  reserved  to  secure  the  purchase  price  of 
personal  property  and  the  failure  to  enforpe  the  rights  in  the  property  for 
more  than  two  years  after  date  of  the  lien,  do  not  affect  the  lien  as  between 
the  original  parties,  article  2547,  Revised  Statutes,  applying  to  loans  of 
chattels  only.     Eason  v.  Garrison,  574. 

4.  The  word  "creditor,"  as  used  in  article  3328,  Revised  Statutes,  declaring 
unrecorded  chattel  mortgages  to  be  void  as  against  creditors  and  bona  fide 
purchasers  for  value,  means  one  having  some  sort  of  lien  fixed  by  law  upon 
the  particular  property,  and  does  not  include  a  mere  general  creditor.    Id. 
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Statutes  Cited  and  Construed. 

Art.  460.    City  regulation  of  railroad  tracks  in  sttcet.    P.  91. 
Art.  980.     SherlfTs  return  on  citation.     P.  333*. 
Art.  1223.     Service  on  foreign  corporations.    P.  41. 
Art.  1266.    Plea  of  defect  ofi  parties  plaintiff.    P.  616. 
Art.  1320.    Asking  and  giving  charges  at  trial.    P.  636. 
Art.  1331.     Special  verdicts.     Pp.  231,  626. 
Art.  1414.    Agreed  case  for  appeal.     P.  366. 
Art.  1646.    Judgment  for  special  articles  or  their  value.    P.  469: 
Art.  2352.     Levy  of  execution.    P.  688. 
Art.  2547.     Statute  of  Frauds — ^loan  of  goods.    P.  576. 
Art.  2989.    Writs  of  injunction.    P.  72. 

Art.  3328.    Making    unrecorded    chattel    mortgage    void    as    to    credttora. 
P.  670. 
Art.  3342.    Limitations  under  recorded  deed.    P.  67. 
Art.  3397.    Contesting  an  election.     P.  66. 
Arts.  3811,  3812.    Notice  by  sureties  to  bring  suit.    P.  270. 
Art.  4426.    Railroad  track  across  street.    P.  386. 
Art.  Y436.    Culverts  in  railroad  embankments.    P.  188. 
Arts.  4497-4600.    Making  application  for  cars.    P.  609. 

Stock  Law. 

As  affecting  the  negligent  killing  of  animals  unlawfully  at  large.  See  KIH* 
big  Live  Stock. 

Streets. 

Conveyance  for  street  purposes.    See  Conveyance,  2. 

Duty  of  railroad  company  to  keep  In  condition  where  its  tracks  sn  In. 
See  Railroads,  7,  8. 

Street  Improvement. 

1.  The  Legislature  has  no  power  to  release  a  city  from  liability  for  dam- 
age to  property  caused  by  grading  the  streets.    Houston  v.  Bartels,  49S. 

2.  Advantages  accruing  to  a  property  owner,  in  common  with  others,  from 
stifeet  improvements  can  not  be  offset  against  damaFes  to  the  property  of 
such  owner.    Id. 

Subtenant. 
Lien  on  crops  raised  by.    See  Landlord's  Lien,  1. 

Suicide. 
As  causing  ftyrfelture.    See  Benefit  Certificate. 

Sureties. 

On  claimant's  bond  and  then  on  his  appeal  bond.    See  Appeal,  1. 

On  contractor's  bond.     See  Assignment  of  Debt,  1. 

On  injunction  bond,  in  suit  to  restrain  an  execution — ^liability.  See  Jvdf^ 
ment,  3. 

Sureties  on  the  bond  of  a  building  contractor  can  not  defeat  their  lla* 
bility  for  his  failure  to  complete  the  buHding  according  to  contract  by  show- 
ing that  they  were  not  notified  of  his  default,  and  that  they  could  have  com- 
pleted it  without  loss  or  protected  themselves  out  of  money  of  the  contractor 
then  in  their  hands  had  they  received  timely  notice.  Dallas  Loan  Assn.  v. 
Thomas,  268. 

Tax  Sale. 
Set  aside — ^return  of  tax  paid.  See  Judgment  Debtors. 

Tax  Title. 

Plve  years  possession  under,  as  giving  title  by  limitations.  See  Com- 
munity Property,  1. 

Telegraphs. 

1.  Where  in  an  action  against  a  telegraph  company  for  nondelivery  of  a 
message.  It  was  not  pleaded  that  the  company  was  guilty  of  negligence  In 
failing  to  send  a  service  message  to  ascertain  If  the  sender  would  guarantee 
thie  painnent  of  the  necessary  special  delivery  charges,  the  addressee  being 
outside  of  the  free  delivery  limits,  eiror  could  not  be  predicated  upon  the 
failure  of  the  court  to  submit  that  issue.    Faublon  v.  Telegraph  Co.,  98. 

2.  A  charge  defining  negligence  as  "the  failure  to  do  that  which  an  ordinafy 
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prudent  person  under  all  the  clroumstances  of  the  case  would  do,  or  dolns 
that  which  an  ordinarily  prudent  person  under  all  the  circumstances  of  the 
case  would  not  do,"  while  not  to  be  approved,  is  not  reversible  error.     Id. 

3.  Where  a  telegraph  company,  at  the  time  It  receives  a  message  for 
transmission,  has  no  notice  that  its  lines  are  down  and  not  working  it  Is 
entitled  to  plead  such  condition  of  the  lines  as  an  excuse  for  its  failure  to 
promptly  transmit  the  message;  and  It  is  not  the  duty  of  the  company, 
after  ascertaining  that  its  wires  are  down,  to  undertake  the  delivery  of  the 
message  by  any  other  method,  or  by  any  other  telegraph  or  telephone  line. 

Id. 

4.  Where  a  telegraph  company,  after  receiving  a  message  for  transmis- 
sion, ascertains  that  its  wires  are  down  and  not  working,  the  duty  of  so 
notifying  the  sender  is  not  an  absolute  one,  and  in  this  case  It  was  a  ques- 
tion ft>r  the  Jury  whether  or  not,  under  all  the  circumstances,  a  reasonably 
prudent  person  would  have  pursued  the  course  adopted  by  the  company's 
agent  In  attempting  to  get  word  to  the  sender  by  some  one  of  the  many 
persons  who  were  passing  towards  his  home.     Id. 

5.  In  an  action  for  damages  to  land  from  the  erection  of  a  telegraph  pole 
thereon,  wherein  the  evidence  showed  that  the  pole  had  been  removed  at  the 
time  of  trial.  It  was  error  for  the  court  to  admit  evidence  as  to  what  would 
have  been  the  depreciation  in  the  value  of  the  land  had  the  pole  remained. 
Telegraph  Co.  v.  Whiteman,  168. 

6.  The  value  of  time  lost  by  plaintiff  in  trying  to  get  the  telegraph  com- 
pany to  remove  the  pole  was,  as  an  element  of  damages,  too  remote  and 
speculative,  and  such  damage  was  not  the  natural  and  proximate  result  of 
the  trespass  in  placing  the  pole  on  the  land.    Id. 

7.  As  no  injury  resulted  from  the  wires  that  were  strung  on  the  pole, 
and  they  were  removed  without  damage,  the  court  should  have  instructed 
the  Jury  that  plaintiff  could  not  recover  on  the  allegations  that  the  wires 
were  strung  so  close  to  plaintlfTs  house  that  they  were  dangerous  to  the  life 
and   security  of  the  occupants.     Id. 

8.  Measure  of  damages  stated  in  a  case  where  a  telegraph  pole  was  placed  , 
on  plalntifTs  land  and  afterwards  removed,  but  the  hole  in  which  it  stood 
was  not  filled  up.     Id. 

9.  The  body  of  plaintiffs  mother  was  to  be  shipped  for  interment  to  G., 
and  was  to  be  buried  at  her  old  home  eleven  miles  out  in  the  country  from 
G.  Through  failure  to  deliver  a  telegram  no  one  from  home  was  at  G.  with 
a  wagon  to  meet  plaintiff  with  the  body,  and  It  was  placed  in  a  wagon  yard, 
where  It  remained  several  hours  at  night  while  plaintiff  was  procuring  a 
conveyance  for  it.  G.  was  a  city  of  10,000  inhabitants,  and  the  deceased  and 
plaintiff  had  friends  and  acquaintances  there.  Held,  that  the  placing  of  the 
body  in  the  wagon  yard  was  too  remote  a  consequence  of  the  failure  to  de- 
liver the  message  to  have  been  in  the  contemplation  of  the  parties,  and 
should  have  been  excluded  as  a  ground  of  recovery  for  mental  anguish  and 
humiliation  resulting  therefrom.     Telegraph  Co.  v.  Burch,  237. 

10.  A  telegraph  company  can  only  be  held  liable  for  such  damages  as 
might  reasonably  be  anticipated  and  as  would  proximately  flow  from  its 
failure  to  deliver  a  message.     Telegraph  Co.  v.  Campbell,  276. 

11.  Plaintiff  was  advised  by  telegram  that  his  wife  was  very  ill.  and  that 
an  operation  for  strangulated  hernia  would  have  to  be  performed,  but 
through  negligent  mistake  in  transmission  the  delivery  of  the  message  was 
delayed  so  that  when  plaintiff  reached  home  he  was  unable  to  view  the 
remains  of  his  wife  because  decomposition  had  set  In  and  the  coffin  was 
closed.  The  wife  was  a  large,  fleshy  woman,  and  decomposition  had  set  in 
rapidly.  Held  that  the  mental  anguish  caused  was  not  a  result  too  remote 
and  speculative  to  constitute  a  basis  of  recovery,  and  that  such  results  as 
occurred  must  be  held  to  have  reasonably  been  within  the  contemplation  of 
the  telegraph  company  at  the  time  it  received  the  message,  though  it  had 
no  other  notice  than  that  given  by  the  telegram.  Telegraph  Co.  v.  Hamil- 
ton, 300. 

12.  Telegraph  companies,  as  common  carriers  of  messages  and  engaged  in 
a  business  quasi  public  in  character,  can  not  be  relieved  of  the  results  of 
negligence  because  the  conditions  of  the  persons  affected  thereby  were  un- 
usual, but  must  be  held  to  know  that  unusual  results  often  will  and  do 
naturally  arise  and  flow  from  a  want  of  proper  care  in  the  transmission  and 
delivery  of  telegraphic  messages.  Id. 

13.  Where  the  evidence  showed  that  the  message  was  not  delivered  within 
a  reasonable  time,  on  account  of  an  error  in  the  name  occurring  In  trans- 
mission, and  was  deposited  in  the  postofilice,  the  fact  that  it  reached  the 
addressee,  the  time  and  manner  of  delivery  to  him  not  appearing  in  the 
evidence,    did   not    warrant   an    instruction    in    defendant's    favor   upon    the  , 


732  Index. 

Tel  eg  raph  e— continued. 

theory  that  prima  facie  the  defendant  had  shown  a  compliance  with  the 
contract  of  transmission  and  it  devolved  on  plaintiff  to  show  deflnitely  when 
and  how  the  message  was  received  hy  him,  the  evidence  as  to  delay  in  de- 
,livery  being  sufficient  to  shift  the  burden  of  proof  to  defendant     Id, 

14.  In  an  action  of  damages  against  a  telegraph  company  a  charge  in- 
structing that  the  Jury,  in  the  event  they  found  for  plaintiff,  should  allow 
him  "such  damages  as  would  be  sufficient  to  compensate  him  for  his  men- 
tal suffering,  but  in  no  event  so  exceed  the  amount  plaintiff  has  sued  for, 
to  wit,  $1900,"  ws^s  not  erroneous  because  calling  attention  in  that  manner 
and  connection  to  the  amount  claimed.     Id. 

15.  The  admission  of^  testimony  of  a  witness  to  the  effect  that  he  saw 
plaintiff  on  the  train  on  his  way  home  after  the  receipt  of  the  delayed  mes- 
sage, and  that  he  seemed  very  much  distressed,  and  depressed,  was  not  re- 
versible error  on  the  ground  that  defendant  was  not  liable  for  the  sorrow  and 
distress  experienced  by  plaintiff  on  account  of  the  death  of  his  wife,  the  evi- 
dence showing  that  plaintiff  had  then,  by  a  second  message,  been  advised 
of  the  death  of  his  wife,  and  it  not  appearing  but  that  his  distress  was 
largely  due  to  the  then  improbability  of  his  being  able  to  reach  home  in 
time  to  see  the  body  of  his  wife  before  burial.     Id. 

16.  A  verdict  for  11316  against  a  telegraph  company  for  mental  anguish 
resulting  from  delay  in  the  delivery  of  a  message  preventing  plaintiff  from 
reaching  home  in  time  to  view  the  remains  of  his  wife  before  burial,  held 
not  excessive.     Id. 

Telephone  Company. 

1.  In  an  action  against  a  telephone  company  for  personal  injury  resulting 
from  one  of  its  wires  being  left  in  the  street,  it  was  not  error  to  exclude 
evidence  of  the  incorporation  of  the  city  and  that  it  suffered  the  streets  to 
remain  obstructed  by  wires  and  rubbish,  since  the  city's  negligence  dfd  not 
relieve  defendant  from  the  consequences  of  its  own  negligence  certainly  and 
proximately  contributing  to  plaintiff's  injury.     Telephone  Co.  v.  Prince,  462. 

2.  It  was  not  error  for  the  court  to  admit  testimony  that  one  V.,  defend- 
ant's local  agent,  when  shown  the  wire  in  question,  said,  '*That  is  our 
wire,"  since  the  evidence,  which  is  set  out  in  the  opinion,  was  sufficient  to 
establish  V.'s  agency.    Id. 

3.  It  can  not  be  held  contributory  negligence  for  plaintiff,  walking  along 
the  sidewalk  of  a  street,  to  fail  to  observe  a  wire  hanging  down  and  across 
the  sidewalk  which  he  could  have  seen  by  observing  closely,  where  nothing 
in  the  evidence  indicates  that  he  should  reasonably  have  contemplated  an 
obstruction  of  that  character.     Id. 

Tender. 

Not  required — ^a voiding  contract  for  fraud.     See  Release  of  Damages,   3. 
See  also,   Pleadings  and  Judgment,   2. 

Tenure  of  Office. 
Of  policemen — two  years  only.     See  City  Charter,  1,  2. 

Title. 

See  Tax  Title. 

None  by  Limitations  undl  completion  of  the  bar.  See  Community  Prop- 
erty, 3. 

In  an  action  of  trespass  to  try  title  brought  by  an  heir  of  the  original 
patentee  of  land,  the  present  occupant,  having  failed  to  show  title,  can  not 
defeat  plaintiff's  claim  by  showing  an  outstanding  title  in  another  person 
where  the  only  evidence  of  such  outstanding  title,  other  than  the  improp- 
erly authenticated  record  of  a  transfer  of  the  patent  and  conveyances  of  the 
land,  is  the  fact  that  such  person  paid  taxes  on  the  land  for  two  years,  but 
never  asserted  any  other  claim;  and  the  failure  of  the  original  patentee  to 
assert  any  claim  to  the  laftd  is  not  a  circumstance  tending  to  prove  the 
transfer  of  the  patent  since  the  failure  of  the  transferee  to  assert  title  is 
of  equal  weight  as  proving  that  the  land  was  never  conveyed.  Schultze  v. 
Lumber  Co.,  448. 

Transcript. 
Must   accompany   motion   for   affirmance.     See   Affirmance   on   Certificate. 
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Trespass. 

While  defendant's  servants  were  lawfully  engraged  In  driving  down  an 
iron  pin  in  a  street  for  the  purpose  of  moving  a  house,  a  splinter  flying  oft 
from  the  pin,  or  the  hammer  used  in  driving  it.  struck  plain tlflt,  a  bystander, 
in  the  eye.  The  evidence  excluded  the  idea  that  the  injury  was  intended,, 
or  that  the  act  was  known  to  be  dangerous  and  liable  to  cause  such  an 
injury.  Held,  that  the  act  causing  the  injury  was  not  a  trespass  within 
the  meaning  of  the  statute  giving  Jurisdiction  In  a  county  wherein  a  tres- 
pass is  committed,  although  the  defendants  reside  in  another  county. 
Stewart  v.  Nichols,  354. 

Trespasser. 

See  Injury  to  Trespasser. 

Passenger  re-entering  car  after  leaving  it  at  his  destination.  See  Carrier 
of  Passengers,  9. 

Killing  of,   by  brakeman.     See   Railroads,   1. 

Child  on  track — care  in  keeping  lookout  for.     See  Railroads,  9. 

Trespass  to  Try  Title. 

When  a  title,  either  legal  or  equitable,  sufficient  to  sustain  an  action  of 
trespass  to  try  title,  is  as.serted  by  a  plaintiff  the  defense  of  stale  demand  is 
not  available.    Lyster  v.  Leighton.  62. 

Trial. 

See  Practice  In  Trial  Court. 

Trust. 

Express,  created  by  parol.    See  Statute  of  Frauds,  1. 
See  also.  Will,  10. 

1.  In  a  suit  by  accepting  creditors  to  set  aside  a  sale  of  property  of  an 
insolvent  by  his  assignee  who  had  acquired  title  thereunder,  it  was  error 
to  charge  that  such  sale  was  valid  if  the  purchaser  had  not  bound  himself 
to  let  the  assignee  take  the  property  at  the  amount  of  his  bid.  but  had 
merely  purchased  under  a  guaranty,  made  by  such  a  trustee  in  good  faith 
and  for  (he  purpose  of  having  the  whole  property  bring  a  fair  price,  to  take  a 
part  of  the  same  ott  his  hands.  (Key,  J.,  dissenting.)  Nabours  v.  McCord, 
504. 

2.  It  was  error  and  a  charge  on  the  effect  of  evidence  to  single  out  one 
circumstance  in  the  transaction  and  instruct  as  to  its  legal  effect  instead  of 
leaving  it  to  be  considered,  in  connection  with  all  the  other  facts,  on  the 
issue  as  to  the  motives  actuating  the  trustee  in  making  the  sale.     Id. 

Trustee. 

1.  The  purchase  by  a  trustee,  indirectly,  at  his  own  sale  condemned  and 
such  case  distinguished  from  those  of  public  sales  by  order  of  court  and  sub- 
ject to  its  confirmation,  and  from  those  of  purchasers  by  a  trustee  from  the 
beneficiary  or  by  a  beneficiary  from  the  trustee.     Nabours  v.  McCord,   504. 

2.  Where  the  sale  by  a  trustee  was  on  credit,  retaining  title  and  posses- 
sion till  payment,  it  was  merely  executory;  and  an  agreement  by  the  trustee 
to  take  certain  property  from  the  purchaser  at  his  bid,  under  which  such 
trustee  advanced  the  purchase  price  and  conveyed  and  delivered  the  prop- 
erty to  a  third  party  for  his  own  benefit,  was  indirectly  a  sale  to  himself,  and 
voidable  at  the  election  of  the  beneficiaries  of  the  trust,  irrespective  of  good 
foith.    Id. 

Unlawful  Act. 

Boarding  moving  car.  as  not  depriving  of  right  to  recover  for  negligence. 
See  Negligence,  8. 

User. 

Giving  a  right,  as  by  limitation,  to  water  diverted  wrongfully.  See 
Irrigation,  2. 

Value. 

See  Market  Value. 

1.  Judgment  herein  reversed  for  insufficiency  of  evidence  to  sustain  the 
amount  fixed  as  the  value  of  a  horse  sought  to  be  recovered.  Nolan  v. 
Sevine,  489. 

2.  In  an  action  to  recover  specific  property,  or  for  Its  value  In  the  alterna- 
tive, the  latter  should  be  estimated  at  the  market  value  at  the  time  of  trial, 
the  suit  being  for  the  property,  not  for  conversion.  Id.         ' 
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Variano«. 
See  PleadliiCB,  4. 

Vendor's  Lien. 

See  Foreclosure  of  lAen, 

Venue. 

Trespass  as  fixing.    See  Trespasa 

Verdict. 

Held  uncertain.     See  Damages,  10. 

Special — ^juderment  ^iner  beyond.     See  Damages,  8. 

Impeaching  by  affidavit  of  Juror.    See  Juror,  3. 

Held  not  excessive.     See  Personal  Injury,  1;   Telegraphs,  16. 

1.  Verdict  of  $4000  for  injuries  received  by  a  child  knocked  from  a  trestle 
by  a  train,  held  not  so  inadequate  as  to  require  a  reversal  of  Judgment. 
Railway  v.  Bolton,  87. 

2.  Verdict  ofi  |150  allowed  as  damages  for  plaintiff's  having  to  sit  for 
twenty -four  hours  in  a  depot  awaiting  the  arrival  of  a  train  held  exces- 
sive.    Railway  v.  Harder,  151. 

3.  Evidence  held  to  support  a  verdict  of  $6000,  a  remittitur  of  $3000  Slav- 
ing been  required,  for  death  of  deceased,  a  well  digger,  caused  by  an  iron 
bucket  falling  on  him.     Railway  v.  Hengst,  217. 

4.  A  verdict  allowing  damages  for  physical  pain  and  mental  anguish 
should  state  the  amount  allowed  for  each.     Railway  v.  Reasonover,  274. 

5.  Where  the  Jury,  rendering  a  special  verdict,  allowed  the  plaintiff  buyer 
for  the  difference  in  value  between  a  threshing  machine  as  contracted  ^or 
and  warranted  and  its  value  as  delivered,  and  also  a  further  sum  as  dam- 
ages for  its  diminished  capacity  to  thresh  grain,  a  Judgment  for  the  total 
amount  of  the  verdict  should  be  set  aside  as  based  upon  a  wrong  measure 
of  damages,  or  at  least  on  a  verdict  which  is  uncertain.  Machine  Co.  t. 
Cappleman,  623. 

Vice  Principal. 
See  Fellow  Servants,  2;    Master  and  Servant,   3. 

Void  Judgment. 

Against  defendants  in  cross-action  not  served  with  citation.     See  Cross- 
Action. 
See  also.  Judgment,  1. 

Waiver. 

OH  right  to  rescind.     See  Contract,   7. 

Warning. 
To  servant,  should  be  a  sufficient  one.    See  Negligence,  1. 

Warranty. 

Sale  of  machine  with,  measure  of  damages.    See  Damages,  I. 
In  life  policy.     See  Life  Insurance,  1,  2,  5,  8. 
See  also.  Breach  of  Warranty. 

Water  Course. 

1.  A  gully  several  feet  in  depth  with  well  defined  banks,  and  with  refer- 
ence to  which  the  city  had  built  its  culverts  and  had  used  it  for  the  dis- 
charge of  rain  fall,  was  a  distinctly  marked  water  course  as  dlstingulcAied 
from  merely  flowing  or  percolating  surface  water.  Gramann  v.  Elcholts, 
309. 

2.  A  property  owner  may  shift  a  water  course  on  his  land  as  he  pleases 
so  long  as  he  does  not  throw  the  water  against  or  upon  his  neighbor's  land; 
but  when  this  is  done  a  cause  of  action  arises  and  if  it  appear  that  the  dam- 
age will  be  continuous  injunction  will  lie  to  restrain  the  maintenance  of  such 
conditions.     Id. 

3.  A  plaintiff's  right  of  action  for  damage  from  the  diversion  of  a  water 
course  onto  her  property  accrued  when  the  damage  occurred  without  refer- 
ence to  the  date  of  defendant's  act  which  gave  the  impetus  to  the  stream 
which   ultimately   caused  the   injury.     Id. 

Water  Rights. 

See  Irrigation. 
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Widow. 
Right  to  year's  allowance.    See  AdxnlnlstFatloxi,  8. 

Wife. 
Not  bound  by  ber  agreement  to  sell  the  homestead.    Bee  Contract  of  Bale,  1. 
See  Also,  Husband  and  Wife;   Community  Property. 

Will. 

1.  A  testator  may  provide  by  will  for  the  erection  of  a  monument  over  his 
grave.     Moll  vain  v.  Hockaday,  1. 

2.  A  win  creating  a  fund  of  which  the  interest  only  is  to  be  used  for  keep- 
ing the  grave  lot  of  the  testator  in  good  condition  is  unlawful,  being  within 
the  constitutional  prohibition  against  perpetuities.     Id. 

3.  A  Judgment  of  the  district  court  establishing  the  due  probate  of  a  will, 
rendered  in  a  proceeding  brought  up  by  certiorari  from  the  county  court,  is 
not  defective  because  the  court  failed  to  incorporate  the  will  in  the  Judg- 
ment "0or  identllication,"  where  a  copy  of  the  will  was  attached  to  plaintiffs' 
petition  for  certiorari  as  a  part  thereof,  and  defendants'  answers  referred  to 
it  and  asked  that  it  be  probated,  and  the  Judgment  refers  to  it  as  the  will 
of  J.  T.  C.  offered  for  probate  herein.     Glover  v.  Colt,  104. 

4.  Where  a  will  appointing  an  executrix  without  bond,  but  failing  to  pro- 
vide that  no  other  or  further  action  should  be  taken  In  the  probate  court 
than  the  return  of  an  inventory  and  appraisment,  is  nevertheless  improp- 
erly probated  as  an  independent  will,  such  error  will  not  render  the  will  inad- 
missible as  a  muniment  of  title  of  the  property  embraced  therein.     Id. 

5.  Where  a  will  has  been  duly  probated  in  the  county  court  one  who  pur- 
chases the  property  conveyed  by  it  during  the  time  in  which  an  appeal  to 
the  district  court  by  certiorari  could  be  taken  is  not  a  purchaser  pen- 
dente lite.    Id. 

6.  Nor  does  the  fact  that  the  will  was  irregrularly  probated  as  an  inde- 
pendent will,  and  the  fact  that  at  the  date  of  the  purchase  the  time  for  an 
application  for  certiorari  to  the  district  court  had  not  expired,  deprive  the 
buyer  ot  the  character  of  an  innocent  purchaser  and  charge  him  with  notice 
of  matters,  such  as  the  insanity  of  the  testator  or  fraud  In  procuring  the 
title,  that  would  render  the  will  void.    Id. 

7.  Where  the  executrix  was  the  sole  devisee  under  the  will,  and  it  was 
probated  as  an  independent  will,  but  improperly  so,  a  sale  by  the  executrix 
without  an  order  of  court  was  a  mere  Irregularity  as  against  persons  who 
were  not  creditors  of  the  testator.     Id. 

8.  Attorneys  who,  in  satisfaction  for  their  services  In  probating  a  will,  take 
from  their  client,  the  sole  devisee,  a  deed  of  land  conveyed  by  the  will,  are 
entitled  to  protection  as  innocent  purchasers  as  against  alleged  fraud  of 
the  devisee  in  procuring  the  will,  charged  by  the  contestants  in  the  probate 
proceedings  and  adjudged  by  the  decree  of  probate  not  to  have  existed  in 
fact;  nor  does  the  irregularity  of  having  the  will  probated  as  an  Independent 
will  subject  them  to  the  rule  that  an  attorney  who  purchases  property  from 
a  party  for  whom  he  recovers  Judgment  loses  title  when  this  Judgment  is 
reversed  for  errors  apparent  upon  the  record.    Id. 

9.  By  the  terms  of  a  will  certain  real  estate  was  devised  to  L.  for  life, 
with  remainder  in  fee  to  her  children,  "and  I  direct  that  said  L.  shall  not  sell 
and  convey  or  mortgage  said  land  during  her  life.  She  may  rent  it  and  use 
the  rent."  Held,  that  such  provision  in  restraint  of  alienation  is  repugnant 
to  the  right  conferred  by  the  devise  of  the  life  estate,  and  is  therefore  not 
valid.     Sprinkle  v.  Leslie,   356. 

10.  Simonton  v.  White,  93  Texas,  50;  Wallace  v.  Campbell,  53  Texas,  229, 
and  other  cases  distinguished  as  arising  under  instruments  creating  a  trust 
wherein  the  provisions  against  alienation  were  upheld  as  necessary  to  the 
fulfillment  of  the  trust.     Id. 

Witness. 

See  Leading  Question. 

1.  Evidence  of  what  a  witness  has  said  out  of  court  can  not  be  received 
to  sustain  or  fortify  his  testimony;  but  there  is  an  exception  to  the  rule  to 
the  effect  that  where  an  effort  is  made  to  impeach  the  credibility  of  the 
witness  by  evidence  imputing  a  design  to  misrepresent  firom  some  motive 
of  interest,  or  that  by  reason  of  some  influence  operating  upon  him  at  the 
time  his  statement  is  a  fabrication,  it  is  proper,  in  order  to  repel  such  impu- 
tation, to  admit  evidence  of  his  former  declarations  which  corroborate  his 
testimony,  provided  they  were  made  at  a  time  when  no  such  motive  or  in- 
fluence existed.    Glover  v.  Colt,  104. 

2.  It  is  no  ground  for  the  introduction  of  such  corroborative  declarations 
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W  itness— continued. 

that  other  witnesses  have  merely  contradicted  the  witness  sought  to  be  sus- 
tained by  testifying:  to  a  different  state  of  facts.  See  opinion  for  case  where 
such  supporting  declarations  were  properly  excluded  both  because  the  wit- 
ness was  merely  contradicted  and  because  the  declarations  were  made  at  a 
time  when  the  motive  to  fabricate  still  existed,  if  at  all.     Id. 

Writ  of  Error. 

A  delay  of  over  six  months  after  rendition  of  Judgment  In  filing  a  peti- 
tion ft)r  writ  of  error,  and  a  further  delay  of  thirteen  months  in  issuing 
citation,  was  gross  laches  sufficient  to  authorize  a  dismissal  of  the  writ,  n« 
sufficient  excuse  for  the  delay  being  shown.    SwiUey  v.  Watson,  583. 

Year's  Support. 
Widow's  right  to.     See  Administration,  3. 
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